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INTEODUGTION. 



ON THE PURPOSE AND SCOPE OF THE 
FOLLOWING LECTURES. 

The valhe and importance of tlie late Joliii Austin’s work in 
tLe field of jurisprudence have been now so long and so widely 
recognised that it would be superfiuoiis to insist upon them in 
this place. Except by a veiy few persons, tlie recognition was 
late. Had it come earlier, tbe author might have been encouraged 
to complete the record of the work upon which he entered. As it 
is, that record breaks off in medio ; and for the preservation and 
an*angement of what remains, the public are in great measure 
indebted to the ability and industry of the lady whose name is 
subscribed to the preface of the first posthumous edition. In that 
preface Mrs. Austin explained, hy a personal narrative of consummate 
literary slrili and ahsorhiug interest, the reasons why the work was 
brolren off and never resumed by its author. An attempt to 
abridge that narrative would be almost an injury to both the 
persons here refen-ed to. In order, however, to enable the student 
to seize the point of view of the original Lectures, the following 
bare outline of facts seems necessary. 

JoiiK Atjstik was born in 1790. At a very early age he entered 
the army, in which he served for five years. He was called to the 
bar in 1818 after the usual preparation as a student. In 1820 he 
married the lady above mentioned, to whom he had been for several 
years attached. She belong tsd to a gifted family, the Taylors of 
Norwich ; and to the attractions of great personal beauty in early life, 
added the enduring qualities of a clear and energetic intellect, high 
principles of action, and a large heart. 

Possessing to excess the subtlety of mind which sometimes, 
when laid under conventional restraints, contributes to the 
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reputation of a consummate lawyer, Mr. Austin was yet unfitted for 
success in business bj delicate bealtb and a too highly strung and 
sensitive organization. After a vain struggle in which his health 
and spirits sufiered severely, he gave up practice in the year 1825, 

In 1826 the University of London (now University College) 
was established. Among the sciences which it was proposed to 
teach was Jurisprudence, and Mr. Austin was chosen to fill that 
chair. As soon as he was appointed he resolved upon going to 
study on the spot what had been done and was doing by the great 
jurists of Germany, for whom he had already conceived a profound 
admiration. After some preliminary study of the German language, 
he went in the autumn of 1827 to Germany. Having visited 
Heidelberg, he established himself with his wife and child at Bonn, 
then the residence of Niebuhr, Braudis, Schlegel, Arndt, Welcker, 
Mackeldey, Hefiter, and other eminent men. With ready access 
to this society, and with the assistance of a young jurist as -piloaU 
docent in reading German books upon law, he found excellent 
opportunities for the study and preparation which he desired. In 
the spring of 1828 he returned to England and commenced his 
work in the chair. 

His career as a professor opened brilliantly, and his first class 
included many who afterwards became most eminent in law, 
politics, or philosophy. But it soon became apparent that the 
inducements to the scientific study of jurisprudence in this country 
would not afford a succession of students to maintain an unendowed 
chair j and he found himself under the necessity of resigning. 

In June 1832 he delivered his last Lecture. In that year he 
published the volume entitled ^ The Province of Jurisprudence De- 
termined,' in the form of six Lectures, accompanied by an Outline 
of the entire Oourse of Lectures contemplated by him. This 
^ Outline ' is in itself a well-considered summary of the topics 
embraced by the field of law, arranged on a philosophical system. 
Subsequently (in 1834) an attempt was made by the Society of the 
Inner Temple to institute a course of instruction in scientific juris- 
prudence : and Mr. Austin was engaged to deliver a course of 
lectures. But horn causes similar to those already mentioned, and 
which doubtless applied with still greater force to a scheme in- 
augurated by a close society, the attempt proved a failure. 

In consequence of this double failure Mr. Austin finally aban- 
doned the idea of pursuing in England the work of a teacher of 
jurisprudence, fljs activity was turned into other channels : and 
vben periods of rest and improved health supervened, he was not 
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disposed to pick up tlie scattered threads of unappreciated and 
Interrupted work. Nor, although a demand was at length estah- 
lished for the puhlished volume, which Ibecame out of print, could 
he be persuaded to republish it. 

After his death Mrs. Austin (in 1861) by the advice of friends 
edited a reprint of the volume containing ^ the Province/ with the 
preface above referred to. This was followed two years later by 
two volumes containing ail that by extreme diligence and assiduity 
could be found and put together of Austin’s work. Subsequently 
the valuable notes of the original Lectures taken by J. S. Mill, who 
was a constant attendant upon the course, were placed in Mrs. 
Austin’s hands for another edition. She commenced the prepara- 
tion, but her death left the work unaccomplished, and it devolved, 
at the request of the executors, on the present editor, whose edition 
was published in 1869. Of this the edition of 1873 is a reprint 
with a few slight verbal corrections. 

The large and increasing demand for Austin’s Lectures for the 
use of students has suggested an abridgment, which has been 
attempted in the following pages. While endeavouring to preserve 
the train of thought, and much of the characteristic expression 
of the author, I have not hesitated to diverge from the text where 
it appeared to me necessaiy, and I have occasionally introduced 
illustrations from some events of more recent date than the original 
work. It being remembered that the last of the Lectures was 
delivered in 1832, and that the same year was that of the original 
publication of ^ the Province,’ these passages will be readily dis- 
tinguishable. In other passages where I have intentionally de- 
parted from the meaning of the text, I have either used brackets 
and the initials ^ R. 0.’ or expressly pointed out by a note the 
place of divergence (as for instance on p. 401). For the text of the 
author so far as remaining extant the reader is referred to the larger 
edition. 


Having thus briefly explained the circumstances under which 
the Lectoes were originally delivered and puhlished, I now proceed 
to indicate the salient points which, as I understand the author^s 
method, appear to fiirnish the key to it. 


* A considerable part of the substance of the following analysis appeared 
in the * Edinburgh Journal of Jurisprudence ’ for October 1863.— R. C. 
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Tlie appropriate sulyect of jurisprudence^ or the matter with 
which that science (as understood by Austin) is conyersant, is 
Positive Law ; that is, law established or ‘positum/ in an independent 
political community, by the express or tacit authority of its soTe- 
reign or supreme government. 

In order therefore to determine the province of jurisprudence, 
it is necessary to obtain a comprehensive and rigorous definition of 
its subject, namely, Positive Law* To distinguish positive law from 
objects to which it is related by resetnhlance or analogy^ and which 
are signified groperly or impropei'iy by the large and vague expres- 
sion lato^ is the purpose of the work originally published by the 
author under the title of ‘ The Province of Jurisprudence Deter- 
mined j ’ corresponding to the first six Lectures of the series as now 
published. 

It would he out of place in this brief abstract to attempt an 
outline of the method adopted in arriving at the requisite definition. 
Briefly, Positive Law may be described as consisting of corninands 
setf as rules of conduct^ hy a Sovereign to a member or 7ne7nbers of 
the Independent Political Society wherein the author of the Law is 
supreme* But in this description the object sought to be defined 
is implicated with other terms and notions, each of which can 
only be explicated by an intricate and difficult analysis. And the 
labour of mastering this analysis is not easily to be abridged. 

As an illustration of the definition of positive law ultimately 
arrived at, I will here note one consequence which may seem, at 
first sight, peculiar. 

What is commonly called International Law is excluded from 
the proper province of jurisprudence. It is obvious that those 
rules commonly known as International Law, can have neither 
their source nor their sanction in common "with the law embraced 
in the above description. The subject is, therefore, inevitably 
relegated to take its place in a depaitment of a science which 
would properly be called that of Positive Morality; and if lan- 
guage rigorously consistent were used, it would be termed, not 
Intemationai Laio^ but International Morality, 

Limited to the consideration of the positive laws or rules of a 
particular or specified community, jurisprudence is particular or 
national. 


* * Law is the command of a sovereign containing a common rule of life 
for his subjects.’ — ^Erskine’s Fnncipks of ike' Lcao of Scotland, (^1754.) 
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Although every system of law has its specific or characteristic 
iifferenceSj there are principles, notions, and distinctions common 
to various systems, and forming analogies or likenesses by which 
such systems are allied. Many of these principles are common to 
all systems — to the scanty and crude systems of rude societies, and 
the ampler and maturer systems of refined communities. But the 
ampler and maturer systems of refined communities, besides being 
allied by the numerous analogies which obtain between ail sys- 
tems, are allied also by analogies between themselves so numerous 
and remarkable as to be the subjects of an extensive science. This 
science is called general Jurisprudence, or the Philosophy of Posi- 
tive Law. 

The science of general jurisprudence is therefore distinguished, 
on the one hand, from particular or national jurisprudence, and on 
the other, from the science which concerns itself with the contem- 
plation .of law as it should be^ or the adaptation of positive law to 
the wants of a community, which is the science of Legislation. It 
is, however, closely allied to each of these branches of knowledge. 
That a study of general jurisprudence may with advantage precede 
or accompany the study of a particular system of positive law is 
now generally admitted even in England. The connection of 
general Jurisprudence with the science of Legislation is still more 
intimate. Nothing is more suggestive of improvement in an indi- 
vidual system than the study and comparison of analogous institu- 
tions in other systems ; and if an example were needed, it would 
suffice to refer to the labours of the great Roman jurists, who, by 
a comparative study of the jus gentium (the law of the nations 
Imown to them), that is, by the general jirisprudence of their day, 
elaborated and perfected their own system to be a model for 
cirilized communities in all later times. 

Having defined the province of jurisprudence and distinguished 
general from pmricular jurisprudence, the next topic is the analysis 
of certain leading notions which are met with at every step in the 
field of jurisprudence, and which pervade every particular system of 
positive law. Such are pei'sons^ as those upon whom or for whose 
benefit laws are imposed: things^ acts ^ forbearances^ as the matter 
with which law’-s are conversant; wish, or des^ e, in those phases 
respectively called motive^ mil, intenti&n, with the negative phases 
commonly included in the term negligence — ^in short, those notions 
which belong to tbe modus opm^mdi by which laws effect their 
purpose of stimulating or preventing human action. Lastly, and 
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as involving the analysis of all the above notions, to analyze the 
all-pervading and familiar yet most complex notions of and 
injury . 

Lea'vdng the preliminary but necessary task of the 

author proceeds to the body of his discourse by considering law 
under hvo aspects; first in relation to iU sources and the modes in 
which it begins and ends j and secoTidly, in relation to its purposes 
and the subjects about which it is conversant. 

In treating of law in relation to its sources and the modes in 
which it begins and ends, the following are the leading distinctions 
and topics adverted to : — 

I. A law is set either by the Sovereign immediately^ or by a 
person or persons in subjection, by the delegation or permission of 
the Sovereign, 

II. It is set either in the p'&p&rly legislative mode, or in the 
oblique mode of judicial legislation, 

III. Although all laws flow fifom the Sovereign as their source 
(whether immediate or ultimate), they differ in the causes whereby 
the Sovereign has been moved to establish them. Amongst these 
causes perhaps the most important to be considered is custom. It 
is at once the most wide-spread in its operation, and the cause 
whose mode of operation has been most often misconceived. Many 
writers on jurisprudence have imagined that custom is itself law, 
or rather that the persons among whom the custom prevails are, 
as entertaining and enforcing the custom, the sources or authors of 
law. Accordingly law obtaining through custom has been erected 
into a distinct species and called yW mwibas constitutum. 

Now by Austin’s analysis it becomes apparent that the phrase 
last mentioned is misleading, as involving the misconception just 
adverted to. It is nevertheless important that laws which arise in 
consequence of custom should be considered in relation to the 
custom as their cause. And for brevity and because the expression 
is familiar, it is convenient to speak of law viewed in this aspect 
Si,B jus moribus constitutum. But the phrase, as adopted by Austin, 
means, not that custom is the source of the law, but that the law has 
been fashioned by judicial decision upon pre’-existing custom. The 
phrase indeed would be equally applicable to law fashioned hy direct 
legislation upon pre-existing custom. But the phrase so employed 
would embrace laws to which it was never applied by the Roman 
lawyers. No one has ever imagined that laws of the class last 


Introdtiction. jdii 

mentioEed emanated from any authority other than the Loj?i«- 
iature. 

It must be confessed that an inyestigation into the nature of 
what is called /ow puts a severe strain upon the rigid 

definition laid down by Austin. There is indeed little difficulty 
in the case of a community enjoying a well settled system of law 
like our own. It will readily be admitted for instance that the 
binding force of a custom such as the intestate descent of gavel- 
land lands in Kent to the sons equally, obtains, not by the will 
and practice of the men, of Kent among whom the custom prevails, 
but by the authority and sanction of the Imperial Courts of justice 
which maintain and enforce the custom as law. So in the case 
where a certain course of dealing is set up as the general usage of 
merchants, or the usage of merchants in a particular trade. 
Whether or not the usage has the force of law depends on the 
decisions of the Courts ; and many such usages are gradually es- 
tablished as law, first by their existence being proved, and the 
Court deciding that the usage so proved is good in law; and the 
Courts subsequently recognising the usage as a good legal custom 
without special proof. In all these cases the usage is law, not by 
reason of the habit prevailing amongst those using it, but because 
a law has been fashioned by judicial decision upon the pre-existing 
custom. Again there would be no difficulty in the case of com- 
munities so destitute of any tie of political cohesion that they may 
be said to live in a &tate of nature* Here clearly there can be no 
positive law, nor anything like it. 

But take the case of British India: a congeries of societies 
which the advent of British rule found in various stages of organi- 
aation. Some of them had the rudiments of a system of property 
law ; most were already fairly organized so far as relates to Police 
and Land Revenue; while in others the political cohesion itself was 
of a rudimentary type. In all these societies British rule for the 
first time introduced ImD (jv£) in the full significance imparted to 
the word by Roman institutions— the command of the State per- 
vading the transactions of the individual members of the society. 
What are here the relations of custom and law ? The answer to 
this question is sketched with a light but masterly hand in Sir H. 
Maine’s interesting and suggestive book on Village Communities. 
I am informed by my Mend Mr. Rattigan, who, as I understand, 
is preparing a book upon Customary I^aw in relation to India and 
particularly to the Punjab — a book which may be looked for with 
great interest — that the phase now assumed by this question in 
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tlie last-named district is especially remarkable. It seems that a% 
tke waves of conquest passing the gates of the Nortli-west succes- 
sively indented upon tke Eastern plains tlie bonds of Hindoo 
and Mabommedan Law, the inhabitants of the frontier district, 
unaffected by those written codes, remained clinging with tenacity 
to their ancient viEage customs. Hitherto the sanction of these 
customs has consisted in the force of opinion exerted severally by 
the innumerable petty village communities ; nor have those customs 
yet received any direct recognition from the State. To such a state of 
things the Roman notions of Itvw^ obligation^ sanction^ seem hardly 
applicable. The State can scarcely be said to prescribe as law a 
custom of which it has no cognisance. Nor can the notions of 
duty and sanction apply in the case of a custom, to contravene 
which has not been thought of as within the circle of human 
desires. The advent of British rule in fact meets with the reign 
of the Communes in their primitive shape, a fdrm of society which 
has everywhere yielded to the stronger organization based upon 
Roman types. With the reign of Law in the Roman sense, intro- 
duced by British rule, the nature of the customs inevitably became 
transformed in the manner indicated by Sir H. Maine. What was 
a flexible and bending custom becomes transmuted into a rigid 
rule of law. Such customs as may ultimately be established to be 
good, will obtain as law, not merely because they obtained as 
custom, but because they are established as law by the decisions of 
the tribunals. In the mean time and pending the final settlement 
of the questions which arise, such legal force as the customs enjoy 
consists not in the authority of the several communes, which can 
hardly be said to have the force of law, but in the anticipation by 
the local officers of Government, and by the people themselves, 
that the custom will he upheld if brought to the notice of the 
English Courts of Justice. 

I have dwelt here upon this point of customary law because 
the considerations just adverted to furnish a crucial test of what 
is meant by positive law as defined by Austin, and of tlie conditions 
of society under which a system of positive law can be said to 
exist. Those conditions I think imply a society organized on the 
principle that the command of the State largely pervades the 
relations and transactions of its individual members — a principle 
inherited from Roman institutions, and which is the backbone of 
modern civilization. 

Much of what has been said of ^ customary law^ applies to jm 
fTvd^ibm -law imagined to obtain by the authority 
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of private lawyers, but wMcb is really fasMoned by judicial de- 
cision upon opinions and practices of tbe private and unauthorized 
lawy^ers. 

IV. The next topic adverted to by the author is natural law, 
as the term is conunonly understood by modern writers on jims- 
priidence. The author dilates on the various misconceptions to 
which the term has given rise. In doing so he traces the notion 
of natural law as originating in the jus gentium of the Roman 
lawyers, and shows that this last-mentioned expression was used 
amongst the early Roman lawyers in a definite and purely his- 
torical sense, but that subsequently, and as handled by the later 
Roman lawyers, it became mixed up with certain speculations 
borrowed firom the Greeks. 

V. The author adverts to the distinction between law of 
domestic growth and law of foreign original— the so-called jm 
receptum — and to the positive law closely analogous to they^i^ re- 
ceptmuj which is fashioned by judicial decision on positive inter- 
national morality, 

VI. The author then adverts to Equity in its various meanings, 
showing that the term as a species of law, is confined exclusively 
to Roman and English jurisprudence, and that in each it is a 
purely historical notion. 

The author then proceeds to treat of law in rdation to its pue- 
POSES and the SUBJECIS about toMch it is conversant. 

In order to find a secure basis for a complete system of general 
jujfisprudence, it is indispensable to discover an arrangement and 
division of the whole subject which shall possess sufficient pre- 
cision, and at the same time deviate qudm minimi in its terms 
j5rom those already established and familiar. 

Eragmentary as are the remains of Austin’s work, this essential 
part has fortunately been left in a state so nearly complete, as tc 
be a valuable guide to any subsequent worlonan having the patience 
to kiidy the plan and the skill to apply the materials so far pre- 
pared. 

The author has traced outlines of a general arrangement and 
division of the science of law on two different systems, which may 
be cahed hy way of distinction^the conventional and the philo- 
sophical, The outlines of the first kind are chiefly to be found in 
the tables and notes appended to the latter volume of the large 
edition. Of nine or more of these tables, originally prepared by 
Mr. Austin, unfortunately only three remain. After a search 
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which must have been most anxious and painful, the recovery of 
the others has been abandoned as hopeless. The second kind of 
outline I call, in contradistinction, the philosophical, because it is 
given as the result of Austin’s own conception of the best arrange- 
ment, arrived at after careful comparison of the existing, systems, 
combined with independent reflection. Such is the ^Outline’ 
published by the author in his lifetime along with the ^ Province,’ 
and which is only partially filled up by the Lectures as since pub- 
lished. 

Of the tables just mentioned, ‘ Table is headed ^ The arrange- 
ment which seems to have been intended by the Homan institutional 
writers/ The arrangement intended by these writers, whatever it 
was, is historically the basis of all arrangements in later systematic 
treatises ; and therefore the plan which seemed to Austin to be 
fcheirs, is undoubtedly, of all his outlines of a conventional type, 
the one of primary importance. The terms employed in this table 
are given in the language of the Homan classical j mists. 

The arrangement, according to Austin, which the Roman 
institutional writers contemplated, was as follows: — 

Law (jus) was in the first place divided into and 

‘Pkivatum;’ the first (jus Publicum), ^Quod ad Statum Hei 
Homanm — ad publice utilia — spectat.’ ^ Quod in sacris, in sacerdoti- 
bus, in magistratibus consistit ; ^ — ^the second (jus Privatum), * Quod 
ad singulorum utilitatem — ad privatiiTi utilia — spectat/ The 
Homan jurists have left us no systematic treatise upon public law ; 
the elementary writers commonly confining themselves to private 
law. The latter is the subject of the Institutes of Gains, the basis 
of the more familiar Institutes of Justinian, which again are his- 
torically the foundation of nearly all the more modern systematic 
treatises. 

Private law again was by these writers classed into three great 
divisions : Jus (law) quod ad Personas pertinet ; quod ad Hes per-- 
tinet ; quod ad Actiones pertinet, — or, 1. De Personis ; 2. Be 
Rebus j 3. Be Actionibijs; — the first of these divisions being also 
iadifierently called, Be jure Personamin — Drvisio Persmarum i r) 
Tu>v TTpoodiiTMi/ ciaipicng — Be CONDIOIONE Motninum — Be Statu 
Hominum — Be Pet'sonarum Statu. 

In order to distinguish the classes of rights comprised by the 
first two of the above heads, it is necessary to form an acemate 
notion of what was meant by status. The labour which the author 
spent upon this point may be appreciated horn a passage in Iiis 
Lectui-es where he incidentally says, ‘For the purpose of ascar- 
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taming the mearung which should he assigned to the word status, 
I have searched the meanings which were annexed to it hy the 
Roman lawyers through the Institutes of Gains and Justinian, and 
through the more voluminous Digest of the latter,^ The result of 
this investigation appears to be shortly the following; — The con- 
ditions (or status) of various persons are not the sources of the 
difierences in their rig*hts, obligations, or capacities, but are comti^^ 
tuted or fovfned of those very differences. What is the nature of 
the set of differences in nghts, etc., which constitute a status, it is 
exceedingly difficult to define : their principal characteristics are, 
that they are attached to classes of persons ; that they axe un- 
limited in number and kind; that they sometimes are purely 
onerous, or consist of obligations only ; that they may be peculiar 
to a single determinate individual, but can never belong to all 
persons indiscriminately. They are, however, finally determined 
only by an arbitrary line, leaving on one side such sets of rights, 
etc., as may be conveniently detached from the bulk of the system 
for the convenience of the comparatively narrow classes of persons 
whom they concern, and leaving on the other side all other de- 
scriptions of rights. Keeping in mind the meaning of status thus 
explained, the division of law into 1. De Personis — 2, Be Rebus — 
and 3. Be Actionibus becomes equivalent to the following: 1. The 
law of Status — 2. Law regarding substantive rights and obligations 
in general minus the law of Status— *3. The means by which rights 
are enforced when a resort to the tribunals is necessary. 

Under the department of law Be Behus are again comprised 
the great subjects, Domtcsttctm (in the large signification of the 
word) and Obligatio (in the correct signification).* 

The class of rights comprised under the word Bominium con- 
tain again the following genera, — viz. : 1. DoMixnrM rei singulee 
(or Bominium in the stidct acceptation, otherwise styled Probbie- 
TAs, or otherwise Ik Re Potesbas) ; 2. Juba, sive Jitba in Re 
aliens. : velut Set'vitus, Jus IHgnons, etc. ; 3. Domxkittm JKerwwz per 
TTKIVEBSITATEM acquisitarum, velut Ucei'editatis, Both, Fecvlii, etc. 
The same class comprises also the cognate subjects of Jtrs Posses- 
siOKis, and Jttkis in re aliens Quasi Possessio. 


* Oblig«.tio, as used by Roman lawyers, differs from ‘ Obligation ’ as 
used by ns. With us it is equivalent to ‘ Duty.’ With them it is narrower 
in one sense, as being restricted to duties corresponding to Rights in per- 
wnam. But it is used also by them to denote the Right in question, as well 
as the vinculum including the nght and correlative duty. 
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The class of rights comprised under OhUgatio contains the 
following gmera^ — viz. ; 1. Obuoationbs ex CoTiiractu et quasi ex 
(kmtmctu\ % Obligatiowes ex Delicto-, 3. Obiigatioiois quern 
ex Delicto, 

1. Obligatioiois ex Contractu et quasi ex Contractu, This de- 
partment relates to 

(«,) OUigatiom arising immediately firom contracts and quasi- 
contracts, — ^that is, Primary obligations — obligations not founded 
on injuries, delicts, or wrongs; the miscellaneous class of such 
obligations which cannot be referred to contract, being said, by 
analogy, to arise from {quasi) contracts, 

(5.) Injmies consisting in the non-performance, or in the undue 
performance, of those primary obligations : e,g,, Mm-d. 

(e.) OUigations arising immediately from those injuries, though 
mediately from the primary obligations of wbich those injuries are 
violations: e,g,, Liabilities on an Action ex contractu, with the 
corresponding Right of Action residing in the injured party. 

2. Obligaxioiods ex Delicto, This department relates to 

(o.) Delicts in the strict signification of the term: t.e., Damage, 
intentional or by negligence Q dolo aut cul2>d ’), to absolute rights 
— to in rern (in the largest import of the phrase) — ^to jura 

qum valent in p&i'sonas Geistebatim (as opposed to jura quss valent 
in personas Detebminatas). As examples of Delicts, in the strict 
signification of the term, may be mentioned, Assaults, and other 
offences against the body ; Libels, and other offences against repu- 
tation ; Thefts, considered as civil injuries ; Forcible dispossession ; 
Detention, maid Jide, from the Dmninus or proprietor of the subject; 
Trespass upon another’s land ; Wounding, or otherwise dama^ng, 
his slaves, cattle, or other moveables. 

(5.) The OUigations inciimhent upon the injuring parties to 
restore, satisfy, etc. ; with the corresponding Eights of Action, etc., 
which reside in the injured parties. 

3. Obiigationes quasi ex Delicto, The distinction betweei’ 
Obligations ex Delicto and Obligations Quasi ex Delicto is con- 
sidered by Austin superfluous and illogical. Ihe Obligations 
classed under this head by the Eoman jurists arise from two 
causes : — 

{a.) Damage to the right of another by one’s own negligence 
{culpd, imprudentid, impejitid), 

(h.) Damage to the right of another by some third person for 
whose delicts one is liable {e,g,, ^filius in potestate,’ ^servus,’ ^ali- 
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(|ins eorum quorum operd exercitor navis ant stabuli navem ant 
stabulnm exercet ’). 

Tile jSrst of these classes Austin thinks would properly fall 
within the notion of Delict ; those obligations of the second class, 
in which the party cannot be said to be guilty of intention or negli- 
gence, might, he thinks, have been more properly referred to the 
class of obligations arising quasi ex contractu. 

Whether the Law of Cnmes^ of Punishments^ and of Crhmnal 
Procedure^ fell within the plan of the Koman institutional writers, 
Austin considers doubtful. The title in the Institutes, ^ Be Pub- 
licis J udiciis,^ seems not to be a member or constituent part of the 
work, but rather a hasty and incongruous appendix added on an 
after-thought. It, moreover, appears that Criminal Law was 
looked upon by the Homan jurists as properly forming a department 
of Jm Publicum ; which was probably not included in the treatises 
firom which Justinian’s Institutes were copied or compiled. 
Whether a similar title was appended to the Institutes of Gains, 
is uncertain ; the concluding portion of the manuscript being lost 
or illegible. 

I have here transcribed in some detail the outline of what 
Austin considered to be the arrangement intended by the Roman 
institutional writers, because it furnishes the key to his own system. 
Before, however, describing the scheme of arrangement adopted by 
Austin himself, I shall refer shortly to the remaining tables of the 
same nature with that above described. 

Table II. is exactly coincident with Table I. in its division 
and arrangement. It differs, however, in its terminology, adopting 
instead of the language of the Roman classical jurists, the terms 
which obtained among Civilians from the latter portion of the 16th 
to that of the 18th century, many of which originated in the Middle 
Ages, or in times still more recent. The importance of these terms 
depends on the following considerations : — 

Some of these terms are better constructed than the corre- 
sponding expressions of the ancients; and are indeed the only ones, 
authorized by general use, which denote the intended meaning 
without ambiguity. 

^ndlyj Writers upon universal jurisprudence, upon the so-called 
Law of Nations, and even upon morals generally, who have drawn 
largely upon the system of the Roman law, have, in their express 
or tacit references to it, commonly adopted the terms devised by 
modern Civilians, or by commentators of the Middle Ages. 

'^rdly^ These terms have been imported into the technical 



Introducimi. 


.,:"3s:x: 

language of the systems wliicli are mainly derived from the 
Roman : e,ff. the French law, the Prussian law, the eommoB or 
general law of Germany. 

It is also of importance to. draw attention to the origin of the 
terms, because they are often introduced by expositors of the 
Roman law without sufficient explanation ; and without opposing 
io, or collating with them, the corresponding expressions which 
were employed by tbe authors of the system. 

Of this terminology the following is an important instance. 
Answering to the distinction of the classical jurists betw^een 
Bominimn (in its larger sense) and the favourite corre- 

lative terms among the modern Civilians* are Jm m PEM and Jus 
IX PEPSONAM (le.j in personam Gektam sive Detekmixatam). 
The importance of these terms will be better seen fimther on. In 
the mean time it may be remarked, that though ‘ Jus in Rem"' is 
never used by the authors of the Poman law as a distinctive term 
for a large division of rights, yet where the phrase inrem occurs in 
connection with a right, it always involves the notion of a right 
which avails against persom in general in contradistinction to rights 
which avail against a particular person. Consequently, modern 
Civilians, in search of a generic term to denote such rights, have 
found ' Jm in Rem ^ a most convenient one, employing as its oppo- 
site the term ^Jus in Personam^ as a short expression for ‘Jus 
in Personam certam sive determinatamJ 

A third table, headed ‘ Summary of Tables I. and II.,’ is the 
first step towards a more philosophical analysis founded upon the 
arrangement of the Poman jurists, and indicates the process by 
which the author is led to the main outlines of the system which 
he finally adopts. 

The only remaining tables of a Mnd similar to those already 
noticed are Tables VIII. and IX. They are respectively headed, 
VIII. ‘The Arrangement which seems to have been intended by 
8ir William Blaohstone ; ’ and IX., ‘ Exhibiting the Cmpus Juris 
(“ Corps complet de Droit ”) arranged in the order which seems to 
have been conceived by Jfr. RenthgmJ " The natiue of the other 
tables, now irrevocably lost, can only be conjectured ftom scattered 
hints throughout other parts of the work. 

These tables evince the great pains devoted by Austin towards 
studying the principles of division and arrangement of the science, 
according to the views of all the best and most celebrated authors 
of the systems accessible to him. This trait is very important as 
bearing upon the value of his own system. Were it not for thn 
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evidence of his having* so anxiously measured and weighed the 
more celebrated existing systems which are recommended either 
by their intrinsic or their conventional value, it might be easy for 
a superficial inquirer to suppose his philosophical system built on 
a less stable foundation than it really is. It is because it is formed 
of tried materials, built together on a plan designed after an 
analysis of the most approved structures, that it may be safely put 
forward as a valuable and indispensable model to all future English 
legal writers who aim at philosophical accuracy. 

The leading divisions contemplated in Austins own system 
appear to be the following. He adopts as his main division of the 
subjects with which law is conversant the twofold one of the Law 
of Persons, and the Law of Things. This division nearly corre- 
sponds with the Jus Terzmarum — Jus Iterunij of the Civilians, or 
with Jus Quoct ad Personas pertinet — Quod ad Res pertinetj oi the 
classical jurists ; but differs from it in this respect, that instead of 
being, as with them, subordinated to the dirision of Jus into 
Publicum and Privatum, and co-ordinated with the Jus Actionum, 
it is held superior to all these divisions. The whole of the Jus 
Publicum and of the law of procedure is therefore distributed be- 
tween the Law of Persons and the Law of Things, according as 
their several parts belong more properly to one or other of those 
main divisions, in the wide scope attributed to them by the author. 

To understand the nature of the leading division thus adopted, it 
is necessary to refer to the definition of status already given in de- 
scribing the system of the Boman institutional writers. Status is 
a set of rights attached to classes of persons, and distinguished by 
certain characteristics, but the exact definition of which is 
It is difficult in this short sketch to give a notion of the labour 
expended by the author upon collecting from the original sources 
the exact meaning attached by the Roman lawyers to status. The 
result of this research is shortly expressed in the necessarily vague 
definition already given. What makes the conception so diflicult 
to understand, is perhaps the fact — ^which Austin has been the first 
to point out — that while the idea expressed by status^ as an aggre-^ 
gate of rights, capacities, etc. of a certain Mn^ is one inherent in all 
systems of law, the line which ultimately severs, it from other sets 
of rights is quite arbitrary, and is determined not by the importance 
ot the legal consequences attached to the status, but by mere con- 
venience of arrangement. Employing, then, the term status in the 
sense of the Boman jurists, but adjusting the arbitrary line of de- 
marcation to suit the whole arrangement which he contemplates. 
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Aualiii lays down tlie following criteria, by wMcli such aggregaidoms 
ofsiglits are to be detached from the body of the legal system ; — 

Istj That the rights, etc., constituting the status^ regard specially 
s comparatively narrow class of the community; and that it is 
convenient to have them got together for the use of that class. 

2dly^ That they can be detached from the bulk of the legal 
system without breaking the continuity of the exposition; and 
that the so detaching them adds to the clearness of the exposition. 

When once this idea of status is clearly apprehended, the mean- 
ing intended by the division between the Law of Persons and the 
Law of Things becomes apparent. The Law of Persons, is the 
law concerned with those rights which constitute status j or shortly 
the Law of Status, The Law of Things is the Law minus the 
Law of Status. Since the difference which constitutes a status can 
be better understood after the more general classes of rights belong- 
ing to the Law of Things have been expounded, the Law of Things 
is placed hefm'e the Law of Persons. But since it is impossible to 
obtain a division attaining perfect distinctness, it will be often 
necessary in travelling through the Law of Things to touch by 
anticipation upon a portion of the Law of Persons. 

IjAW of Tjocings. — ^Austin distributes the Law of Things under 
two capital departments: — 1. Pnmcfry rights, with relative 
duties, 2. Smctioning rights, with sanctiming duties. The first 
of these divisions is meant to include law regarding rights and 
duties which do not arise directly or immediately from injuries or 
wrongs ; understanding the word injury or wrong in the largest 
sense, e.g,^ including trespass or breach of contract. The second 
division regards rights and duties which arise directly and exclu- 
sively from injuries or wrongs ; and includes the consideration of 
procedure, civil and criminal. 

Primary Pights, — The subdivision of Piimary rights with their 
relative duties is fourfold 

1. Bights in rem as existing simply, or as not combined with 
rights m 

2. Bights in personam as existing simply, or as not combined 
with rights m mn. 

3. Such combinations of jus in rem and in personam as are less 
complex, 

L Such more complex aggregates of jura in rem and m per- 
sonam as are styled by modem Oivilians, universitates juris. 
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‘fhe meaning liere intended by tbe expressions in rem and in 
|wweam bas already been explained in commenting on tbe terms 
of the modern Civilians. 

1. Instances of jum in rem are, Ownership or Property, Servi- 
tude, the right quoad third parties to the iabonr of a hired servant. 
Some rights in rem have no subject, such as a monopoly, right ir 
my good na7ne^ etc. They are included among rights in rem 
because they avail against lyerscm in general \ obliging all 
pef'sms to forbear from selling the commodity in question, &om 
slandering my reputation, etc. This department includes the 
enumeration of the different kinds of subjects of such rights ; the 
limitations of such rights in extent or time*, a description of the 
events by which such rights arise or are extinguished *, and lastly, 
an account of the jRight of Possession. 

It is in the discussion of this subdivision that the Lectoes 
break off. 

2. All rights arising from contract quoad the contracting partij 
or his representatives are rights in persona^n : e.g,, the right to 
payment for a thing sold and delivered against the buyer, or one 
representing him as heir or general assignee ; the right quoad the 
hired workman to his services, etc. This head was intended to 
comprise — I. Definition of leading terms, such as Promise ; Con- 
vention; Pact; Contract: II. A consideration of the nature of 
Contract i III. A consideration of quasi-Contraot^ or events which, 
being neither contracts nor delicts, engender rights in personam. 

3. A complex right, partaking of the nature of a right in 7*em 
and in personam^ may be vested by the same event in the same 
party : e.g., the rights arising from a sale completed hy delivery 
vdth warranty. 

Bights of this kind form the matter of the third subdivision of 
primary rights. 

4. The last subdivision of primary rights comprises the de- 
scription of universal succession arising either upon death or 
insolvency. 

Sanctiming JRights. — ^The Lectures having broken ofi before 
arriving at this point, the subjects contemplated under the head 
of Sanctioning Bights can only he gathered from the ^Outline. 
After expounding the nature of the distinction between Mvil and 
atiminal delicts, it was intended to divide the capital department 
of Sanctwmng Rights into : 

(1.) Bights and duties arising from dvil injuries. 

(2.) Duties and other consequences arising from cnmes. 
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(1.) The matter of this sub-department was to be treated in the 
following order : — 

I. Civil injuries to be classed and described with reference to 
the rights and duties whereof they are respectively infringements. 

II. Eights arising from civil delicts (which are generally them- 
selves r%iits in pers(ma7n) are divided into two departments A,) 
Those arising from civil delicts which are infringements of rights 
in rmi, (B.) Those arising from civil delicts which are infringe- 
ments of rights in jjei'sonam. 

A. The first of these departments again severs into foui* suh-de- 
partments; — (a.) Eights of vindicatim, (b.) Eights to satisfac-^ 
turn, (c.) Eights of vindicationy combined with rights tc 
iatisf action, (d.) Eights of preventing or staffing, judicially or 
extra-judieially, impending or incipient offences against rights 
mrem. 

B. The second department severs into three sub-departments : — 
t^a.) Eights of compelling, judicially or extra-judicially, the 
specific perfoi'mance of such obligations as arise from contracts or 
quasi-contracts, (b.) Eights of obtaining satisfaction in lieu of 
specific performance, (c.) Eights of obtaining specific performance 
in part, with satisfaction or compensation for the residue. 

III. The modes to be considered wherein these rights are exer- 
cised, and these duties enforced; in other words, C^oil Procedure* 

(2.) Under this head to be given— 

I. Description of duties considered as relative or absolute. 

II. Classification of crimes with reference to the rights and 
duties whereof they are respectively infringements. 

III. Description of the consequences of crimes. 

TV. Criminal Procedure and Police, 

Law op PPESoiirs. — The arrangement of status or conditions 
was intended to be distributed under three principal classes: — 1. 
Piivate conditions. 2. conditions. 3. Anomdlom or 

conditions. 

Private Conditions. — These are classed into, 1. JDmnesiic and 
quasi-domestic conditions, such as Husband and Wife ; Parent and 
Child ; Master and Servant ; Persons who, by reason of age, sex, 
or infirmity, are thought to require an extraordinary measure of 
restraint or protection. 2. Professional conditions. 

Political Conditions. — These are to include, 1. Judgesand other 
ministers of justice. 2. Persons whose appropriate duly is the de- 
fence of the community against foreign enemies. 3. Persons in- 
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vested mth njjrliis to collect and distribute tbe revenue of tbe 
State. 4. Persons commissioned by tbe State to instruct its 
subjects ill religion, science, or art. 5. Persons commissioned 
by tbe State to minister to tbe relief of calamity ; overseers 
of tbe poor. 6. Persons commissioned by tbe State to construct 
or uphold works wbicb are tbougbt to require its special atten- 
tion ; e..g, roads, canals, etc. 

Anomalous or Miscellaneous Conditions. — These include Aliens ; 
Persons incapable of rights by reason of tbeir crimes, etc. etc. 


Tbe foregoing analysis omits to note some important practical 
suggestions for law reform embodied in tbe Lectures and Fragments 
as contained in the larger edition. 

Of tbe very important considerations stated by tbe author on 
tbe subject of coAifimtiou^ it may be enough to say here that the 
question in this country, after some futile experiments, remains and 
is likely to remain for some time nearly where Austin left it. Moi'e 
important at present is the subject of legal education j a topic on 
wbicb Austin held very decided views, and views which have 
largely assisted in matming an efiective public opinion. Tbe 
following passage, for wbicb I find no convenient place in tbe 
body of this work, is extracted from tbe detached matter con- 
tained in tbe larger edition. It appears to have been contained in 
tbe author s opening Lecture either to tbe course delivered at tbe 
London University or to that commenced at tbe Inner Temple ; — 

* In order to enable young men preparing for tbe profession, to Neces- 
iay a solid basis for tbe acquisition (in tbe ofilce of a practitioner) a ifaw” 
of practical skill, and for subsequent successful practice, an insti- 
tution like tbe Law Faculty in tbe best of tbe foreign universities 
seems to be requisite : an institution in wbicb tbe general principles 

of jurisprudence and legislation (tbe two including ethics generally), 
international law, tbe history of tbe English law (with outlines of 
tbe Homan, Canon, and Feudal, as its three principal sources), and 
tbe actual English law (as divided into fit compartments), might 
be taught by competent instructors. 

* In such a school, young men. not intending to practise, but 
destined for public life, C*ad res gerendas nati,”) might find 
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mstruction in tlie sciences wMch are requisite to legislators. Young 
men intended for administration (otlier than that of justice) would 
attend the Law Faculty ; as, on the other hand, the men intended 
for law would attend the courses on the various political sciences, 
such as political economy, etc. For, however great may he the 
utility of the study of General Jurisprudence to lawyers generally ; 
however absolute its necessity to lawyers entrusted with the 
"business of Codification, its importance to men who are destined 
to take part in the public business of the country is scarcely 
inferior. 

^ It is extremely important that a large portion of the aristocracy 
whose station and talents destine them to the patrician profession 
of practical politics, should at least he imhued with the gmeralia 
of law, and with sound views of le^siation; should, so far as 
possible, descend into the detail, and even pass some years in 
practice. 

* If the Houses of Parliament abounded with laymen thus ac- 
complished, the demand for legal reform would he more discrimin- 
ating, and also more imperative j much had and crude legislation 
would he avoided ; — opposition to plausible projects coming jfrom 
an unsuspected quarter. This, in the innovating age before us, 
is no small matter. And though lawyers, fully acquainted with 
system, alone are good legislators, they need perhaps a check on 
professional prejudices, and even on sinister interests. 

^ But such a check (and such an encouragement to good lawyers) 
would be found in a public of laymen versed in principles of law, 

^ It appears to me that London possesses peculiar advantages for 
such a Law Faculty. The instructors, even if not practising 
lawyers, would teach under the eye and control of practitioners ; 
and hence would avoid many of the errors into which the German 
teachers of law, excellent as they are, naturally fall, in consequence 
of their not coming sufficiently into collision with practical men. 
The realities with which such men have to deal, are the best 
correctives of any tendency to antiquarian trifling or wild philosophy 
to which men of science might he prone. In England, theosy 
would he moulded to practice. 

‘ Besides the direct advantages of such an institution, many 
incidental ones would arise. 

^In the first place; A juridical literature worthy of the English 
bar. 

^ Good legal treatises (and especially the most important of any , 
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a good institutional treatise, pMlosopMcal, Mstorical, and dogma* 
tical, on tlie wJiole of the English law) can only he provided hy men, 
orhy comhinations of men, thoroughly grounded and extensively and 
accurately read. Such hooks might he produced hy a body of men 
conversant (h:om the duties of their office) with the subjects, hut 
can hardly he expected from the men who now usually make them ; 
viz. not lawyers of extensive knowledge, (whose practical avoca- 
tions leave them no leisure for the purpose, although generally 
they are the only men fit for the task,) hut young men, seeking 
notice, and who often want the knowledge they afiect to impart. 

^ Such men as I assume a Law Faculty to consist of, being ac- 
customed to exposition, would also produce well-constructed and 
well-written hooks, as well as hooks containing the requisite in- 
formation. Excellent hooks are produced hy German Professors, 
in spite of their secluded habits j many of them being the guides 
of practitioners, or in great esteem with them (e.g. those of Pro- 
fessor Thibaut). In England, better might he expected, for the 
reason already assigned; viz. the constant view to practice forced 
upon writers hy constant collision with practical men. 

^ Secondly ; Another effect of the establishment of a Law Faculty 
would he, the advancement of law and legislation as sciences, hy 
a body of men specially devoted to teaching them as sciences ; and 
able to offer useful suggestions for the improvement (in the way 
of systematising or legislating) of actual law. For though en- 
lightened practical lawyers are the best legislators, they are not 
perhaps so good originators (from want of leisure for abstraction) 
as such a body as I have imagined. And the exertions of such 
men, either for the advancement of Jurisprudence and Legislation 
as sciences, or in the way of suggesting reforms in the existing 
law, might be expected to partake of the good sense and sobriety 
to which the presence and castigation of practitioners would 
naturally form them. 

^How far such an institution were practicable, I have not the 
means of determining. 

< There would be one difficulty (at first) ; that of getting a 
sufficient number of teachers competent to prove the utility of 
learning the sciences taught by them: masters of their respective 
sciences (so far as long and assiduous study could make them so) , 
and, moreover, masters in the difficult art of perspicuous, discreet, 
and interesting exposition; an art very different from that of 
oratory, either in Parliament or at the Bar, Perhaps there is not 
in England a single man approaching the ideal of a good teacher 
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of any of these sciences. But this diiiiciilty would be obviated, in 
a few years, by the demand for such teachers*, as it has been in 
countries in which similar institutions have been founded by the 
g-ovemments. 

* Another difficulty is, the general indifference, in this eoimtry, 
about such institutions, and the general incredulity as to their 
utility. But this indifference and incredulity are happily giving 
way (however slowly) ; and I am convinced that the importance 
of such institutions, with reference to the influence and honour of 
the legal profession, and to the good of the country (so much 
depending on the character of that profession) will, before many 
years are over, be generally felt and acknowledged. 

^ Encouraging symptoms have already appeared ; and there is 
reason to hope from these beginnings, however feeble, that the 
government of the country, or that the Imis of Court, will ulti- 
mately provide for law students, and for young men destined to 
public life, the requisite means of an education fitting them for their 
high and important vocations.’ * 

It seems relevant here to note very briefly the movements 
which have taken place in regard to legal education since the date 
when the above considerations were put forward by the author. 

The Incorporated Law Society are fairly entitled to the credit 
of having made the first definite movement. In 1833, soon 
after the date of their present charter, they established lectures for 
the instruction of students intended for their own branch of the 
profession *, and in 1836, at their instence, was established a system 
of compulsory examination for ail persons intending to be admitted 
as attorneys or solicitors, a system which has ever since remained 
in force and with the most beneficial results. 

After the failure of the attempt by the Inner Temple already 
mentioned nothing appears to have been done on the part of any of the 
Inns of Court until 1847, when the Inner Temple established a lec- 
tureship on Common Law, while at the Middle Temple lectures were 
delivered upon Jurisprudence and the Civil Law, and Gray’s Inn 
established a course of lectures followed by voluntary examinations 
in which the students were classed. In the year 1851 a meeting was 
convened of the Benchers of the four Inns of Court, with a view to 
the better instruction of the students, and the result was the establish- 
ment of a Council of Legal Education, consisting of eight members. 


* Written in the year 1834. 
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rvro l)eing selected bv tbe bencbers respectively of each of the four 
Inns of Court, and holding their offices for two years. liegolations 
were also passed for providing Readers who should give lectures and 
hold Private Classes for the better instruction of the students ; and 
should at stated intervals conduct an Examination of the Students. 
The alternative of regular attendance on the lectures or of passing 
the examination was imposed upon all students -, a condition 
subsequentiy relaxed in the case of students who obtained a 
certificate of attendance for a year as pupils in the chambers 
of a barrister. Studentships and other encouragements were 
given for students who distinguished themselves in the exami- 
nations. , , 

The attention of Parliament had been directed to legal educa- 
tion so long ago as 1846, when a select committee of inquiry was 
appointed, who made areport, observing, amongst other things, Hhat 
a system of legal education, to be of general advantage, must com- 
prehend and meet the wants, not only of the professional, but also 
of the unprofessional student and recommending that the Inns 
of Court should be united into one body, so as to ^ form for all pur- 
poses of instraction a sort of aggregate of colleges, or in other 
words a species of law univemity.^ 

In the year 1864 an address to the Crown was voted by the 
riouse of Commons, praying Her Majesty to appoint a Commission 
to enquire into the arrangements of the Inns of Court for pro- 
moting the study of the law and jurisprudence, the Revenues pro- 
perly applicable and the means most likely to secure a systematic 
and sound education for students of law, and provide satisfactory 
Tests of fitness for admission to the Bar. A Royal Commission was 
accordingly appointed, consisting ofvery eminent lawyers and other 
competent persons. They took the evidence of a number of ex- 
perienced teachers, and made enquiries from those most competent 
to give opinions in regard to the methods of conducting legal 
education pursued in England, and also in Scotland, in the princi- 
pal States of Europe, and in the United States of America ; and (in 
1856) they made their report with the following recommenda- 
tion: — ‘We deem it advisable that there shall be established a 
preliminary examination for admission to the Inns of Court of 
persons who have not taken a university degree, and that there 
shall be examinations, the passing of which shall be requisite for 
the call to the bar; and that the four Inns of Court shall be 
united in one imiversity for the purpose of these examinations, and 
of conferring degrees.* For this purpose they proposed the heads 
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of a sdieniQ ; as to whicli it need only be ol)served liere that ite 
scope was limitedy in like manner witli tlie commission imder 
wMch tliey acted, to tlie Inns of Oonxt and the brancli of the legal 
profession with wMcIi they are more immediately associated. 

From the time of this Report in 1855 until yery recently the 
question of legal education in England has slept, nor, until urged by 
an extraneous moyement to be presently adverted to, has anything 
further been done by the Inns of Court either jointly or separately. 

I need hardly say that neither the yoluntary classes and exami- 
nations conducted under the auspices of the Inns of Court, nor the 
more eifective system of examinations and somewhat more animated 
classes of the Law Institution, satisfy the conditions of a school of 
law such as that propounded by Austin : nor have the results of 
the divided and partial elForts above mentioned been in any 
measure adequate to the just requirements of the public or the 
opportunities which the professional ability and legal knowledge 
concentrated in London might he made to afford for a school of 
''law. . '' , ' ' " 

In this state of things a movement was set on foot which has 
become important. The initiative is due to some gentlemen prac- 
tising as solicitors in the provinces, who felt impressed with the 
existing deficiency of means whereby the time spent in London 
by their articled clerks might be turned to account in giving them 
a wider and deeper knowledge of law than could be picked up in 
the routine of office work. These gentlemen formed themselves 
into an Association having for their primary object the institution 
of a general system of legal education which should embrace both 
branches of the profession. The programme was communicated to 
some eminent members of the bar in London, who having first in- 
sisted on the elimination of certain irrelevant topics, warmly 
entered into the project ; and an Association with an influential 
Oonncil, representing both branches of the legal profession in 
London as well as in the provinces, was formed with the following 
objects : — 

1st. The establishment of a Law University for the 
education of Students intended for the Profession of the 
Law. 

2nd. The placing of the admission to both branches of the 
profession on the basis of a combined test of Collegiate Edu- 
cation and Examination by a Public Board of Examiner. 
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This Association, which adopted the name of ^ The Legal 
Sducation Association/ obtained the invaluable services of Sir 
Roundell Palmer (now Lord Selborne) as their President ; and 
thus secured at once the attention of Parliament and the public, 
and an able advocacy of their views. The subsequent movements 
of the Association have aU been from time to time before the 
public, and I shall allude to them very briefly ; but it ought to fee 
placed on record that at the critical period of its existence the Head 
Centre and most active exponent of the movement was a friend of 
Mr. Austin’s: now a judge in Her Majesty’s Court of Queen’s 
Bench — Mr. Justice Quain. 

The Association was formally constituted at a meeting held in 
July 1870, and an Executive Committee of the Council was ap- 
pointed for the transaction of business. 

The specific objects of the Association as defined hy the Execu- 
tive Committee and adopted by subsequent general meetings of the 
Association are as follows : — 

(1.) To place the general course of Studies and the exami- 
nations preliminary to and requisite for admission to the 
practice of the Law, in all its branches, under the management 
and lesponsihility of a General School of Law to be incor- 
porated in London. 

(2.) To make the passing of suitable Examinations in the 
General School of Law (or of equivalent Examinations of some 
University of the United Kingdom) indispensable to the admis- 
sion of Students to the practice of the Bar, or to practise as Special 
Pleaders, Certificated Conveyancers, Attorneys, or Solicitors. 

f3.) To offer the benefits of the course of Study and Exami- 
nations to be afibrded by the General School of Law to aH 
classes who may desire to take advantage of them, whether 
intending or not intending to follow the Legal Profession, in 
any of its branches, and whether members or not of any of tlie 
Inns of Court. 

As the fii'st step towards carrying out these objects Sir 
Roundell Palmer placed two Resolutions on the notice paper of the 
House of Commons. It was then late in the session of 1870-71, and it 
was not until the 11th of July 1871 that the author of the Resolu- 
tions had the opportunity of bringing them to the notice of the 
House. His speech was received with marked attention; but 
owing to the advanced penod of the session it was impossible that 
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the subject sboiild be fully discussed by the House To the 
precise terms of those Eesolutions, which were settled b} the Presi- 
dent in conference with the Executive Committee of the Association, 
it seems here hardly necessary to refer, further than to mention 
that, besides the objects above mentioned, they embodied an under- 
standing arived at by the Executive Committee which I do not find 
elsewhere explicitly recorded, namely, that in the government of 
the proposed School of Law the different branches of the legal 
profession in England should be ^ suitably represented.’ It may 
be mentioned that the designation ^General School of Law,’ 
instead of ^ Legal University,’ was adopted in deference to a feeling 
expressed by persons representing the views of the London 
University. 

Early in the following session of Parliament (1871-72) the 
following Resolutions were placed on the notice paper of the House 
of Commons by Sir Roundell Palmer : — 

(1.) That it is desirable that a General School of Law 
should be established in the metropolis, by public authority, 
for the instruction of students intending to practise in any 
branch of the legal profession, and of all other subjects of Her 
Majesty who may desire to resort thereto. 

(2.) That it is desirable, on the establishment of such 
School, to provide for examinations, to be held by Examiners 
impartially chosen, and to require certificates of the passing 
of such examinations as may respectively be deemed proper 
for the several branches of the legal profession as necessary 
qualifications (after a time to be limited) for admission to 
practise in those branches respectively. 

In support of these Eesolutions, a petition was presented signed 
by about 400 members of the Bar. Out of about 10,000 solicitors 
practising in England and Wales, 6,000 signed petitions in favour 
of the Eesolutions. Similar petitions were presented by the In- 
corporated Law Society, the Metropolitan and Provincial Law 
Society, and by various provincial Law Societies (including those 
of Liverpool, Manchester, Leeds, Birmingham, Bristol, and Ply- 
mouth) in their corporate character. Nor is it a circumstance 
without significance, as indicating the class who specially feel the 
want which the objects of the Association are calculated to meet, 
that Eesolutions in favour of those objects were passed by the 
Congress of Law Students held at Birmingham in the preceding 
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month of June. On the 1st of March, 1872, Sir Roiindell Palmer 
introduced the motion for adopting the Resolutions, by a speech in 
which he entered fully into the history of the <|^uestion and the 
arguments showing the public need of an institution such as that 
proposed by the Association. The motion was supported by 
speeches from Mr. Spencer Walpole, Q.O., Mr. (now Baron) 
Amphlett, Mr. (now Mr. Justice) Denman, Mr, (now Sir William) 
Harcourt, Q.O., Mr, G. Osborne Morgan, Q,0. (who seconded the 
motion), and Mr. Thomas Hughes, Q.O. 

The course taken by the Government in the debate was in effect 
to put in a plea for delay, on the ground that the time of the House 
at their disposal was already fully mortgaged. Mr. Gladstone, 
while stating that the Government did not think it convenient or 
expedient for the House at that moment to affirm the matter con- 
tained in the Resolutions, said that 4t would be a mistake to 
suppose that they were about to meet with rejection at the hands 
of the Government.’ Notwithstanding this intimation that for 
the purposes of a division the Government threw their weight into 
the scale against the motion, Sir Roundell Palmer determined to 
take the sense of the House upon it ; and in a House of 219 mem- 
bers 103 recorded their votes in favour of the motion, which was 
therefore lost by a majority of iS only.- 

This was practically an end of the matter for the session of 
1871-72. Before the commencement of the following session, Sir 
Roundell Palmer (Lord Selhorne) having become Lord Chancellor, 
deemed it expedient to resign his office as President, although he 
remained a private member of the Association, and assured them 
of his unabated personal interest in their objects. They were also 
given to understand that the subject of legal education was likely 
before long to occupy the attention of Government. In these cir- 
cumstances it was inevitable that active movement on the part of 
the Association should be in a measure suspended. 

In the mean time an opportunity was afforded to the Inns of 
Court to show how far they were willing to attempt, or able to 
effect, the organization of a comprehensive and liberal scheme of 
legal education. Urged to action by the movement from without 
which I have attempted to describe, they adopted a new scheme, 
to come into operation at the beginning of the year 1873 ; super- 
seding the arrangements for teaching and examination embodied 
in the Consolidated Regulations of the four Inns of Court, and 
which were the outcome of the period of activity commenced in 
1861. The new scheme creates * a permanent Committee of eight 
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membexs, to be appointed by tbe Oouncil of Legal EducatioQj and 
to be called tbe ‘^ Committee of Education and Examination/' 
This Committee is, subject to tbe control of tbe Oouncil of L^al 
Education, ‘to superintend tbe education and examination of 
students for tbe Bar/ Tbe scheme provides for tbe conduct of tbe 
work of teaching imder a staff of professors and tutors to bold 
office at tbe pleasure of tbe Oouncil for three years and not longer 
unless re-elected, and also for examinations by a paid board of six 
examiners, each to bold office for not more than two years, and 
not to be eligible for re-election until be bas been a year out of 
office. 

Into tbe details of this scheme it k unnecessary to enter further. 
Considered as a purely Bar scheme it has merits and defects which 
it would be impertinent here to discuss. But I may permit myself 
to add one remark, and in doing so may be allowed to borrow from 
the Eeport of tbe Executive Committee of tbe Legal Education 
Association adopted by tbe Association at their annual meeting on 
tbe lOtb of January, 1873, namely that ‘an organization which is 
confined to students for one branch of the legal profession only, which 
excludes the general public altogether, which keeps its administra- 
tion practically in the hands of self-electing bodies claiming to be 
irresponsible, and which may at any moment be modified or 
abandoned by those bodies, entirely fails to meet the requirements 
of a general School of Law, open to all who wish to study law as 
a science, as well as to those who wish to study it with a view to 
professional practice, and administered by a public and responsible 
governing body/ 

It may be mentioned that the Inns of Court, after adopting 
their new scheme and appointing a staff to carry it out, conceded 
the principle of admitting the general public to the advantages of 
the instruction provided by them. And although under a system 
so organized, the concession can hardly be expected to have much 
practical effect, it is a strong indication of the advance of opinion 
within the Inns of Court in the direction of the objects advocated 
by the Association. 

On the 12th of December 1873, a deputation from the Associatior 
waited upon Lord Seibome (then Lord Chancellor), who informed 
them that he did not intend to allow more time to pass without 
reducing into proper form a Draft Bill which might be fit to be 
submitted, before tbe meeting of Parliament, to tbe then Govern- 
ment for their consideration. He added that in this Draft Bill be 
proposed not only to deal with tbe scheme of a General School of 
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Law, but to endeavour at the same time to deal witli the consti- 
tutiMi and government of the Inns of Court. 

The dissolution of Parliament in the end of the year 1873, the 
change of government ensuing upon the general election, and the 
consequent late period at which Parliament met, precluded the 
chance of the subject of legal education being effectively dealt with 
last session. Lord Selborne, however, no longer trammelled by 
his official position as Lord Chancellor, again accepted the post of 
President of the Association, and as a private member of the 
House of Lords, at a late period of the session, brought in two 
bills, one for the constitution of a general School of Law, and the 
other attempting the more difficult but inevitably connected object 
of dealing with the Inns of Court. 

What may ultimately be the relation of the Inns of Court to 
legal education in this country, it would be premature to speculate : 
but in concluding this topic, I feel bound to remark that views 
of the Association to which I have referred will not, nor will the 
demands of a widespread and growing conviction of the intelligent 
public mind, he satisfied by the establishment of a mere examining 
university, still less by a university or school so constituted as to 
rest on the Inns of Court as its sole basis. 

In the above discussion of a particular object I may appear to 
have wandered from the proper purpose of an introduction to a 
course of lectui'es on general jurisprudence. I have not entered 
on the topic without deliberation: and I have judged it due both 
to the memory of Austin and to the objects which he thought 
desirable, to trace and record the connection between the views 
so earnestly insisted on by him, and those which through the 
association of numbers and the most eminent advocacy are now 
able to command the attention of Parliament and of the Govern- 
ment of the day. 


I must here mention that in the final revision of the sheets for 
the press I am indebted to the suggestions of my friend Mr. W. 
Payne, of this Inn ; and for general help in carrying the work 
through the press and in compilation of the index I have to 
acknowledge my obligations to an able assistant, Mr. Walter 
OHft. 

R. CAMPBELL. 

ImcolrCs Inn, 

Law CoufiTS Chambers, 33 Chaws&ry Lam ; 

Bec^nnLery 1874 . 
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OUTLINE {m AN ABSTBAOT FORM) OF, THE 
COURSE INTENDED AND IN PART BELIYEEED 
BY THE AUTHOR. 


PART 1. 

DEFINITIONS. 

The province of Jiurisprudence determined. 

General jurisprudence distinguished from particular. 

Analyses of certain notions which pervade the science of 
law. 


PART n. 

LAW CONSIDEBEB WITH REFERENCE TO ITS 
SOUHCES, AND TO THE MODES W WHICH IT 
BEGINS AND ENDS. 

Wnttmj or promulged law; and unwntten, or unpro- 
mulged law. 

Law made directlj, or in the properly legislative manner ; 
and law made judicially, or in the way of improper legis- 
lation. Codification. 

Law, the occasions of which, or the motives to the es- 
tablishment of which, are frequently mistaken or confounded 
for or with its sources ; viz. 

Jus monbm comtitutwni ; or law fashioned by judicial 
decision upon pre-existing custom : 

Jus prudentihus cmnpositum ; or law fashioned by 
judicial decision upon opinions and practices of 
private or unauthorized lawyers : 

The 7i(ttu7'al law of modern writers upon jurisprudence, 
with the equivalent jm naturnle^ jus pentiufn^ or 
jus naturale et gentimn, of the classical Roman 
jurists: 

J7AS reeeptum ; or law fashioned by judicial deckion 
upon law of a foreicn and independent nation; 
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Law fashioned by judicial decision upon positive inter- 

Distinction of ptjsitive law into law and equity^ or jus 
civile md jus preetorium. 

Modes in which law is (abrogated, or in which it other- 
wise ends. 


PART m. 

LAW CONSIDERED WITH REFERENCE TO ITS FUE 
POSES AND TO THE SUBJECTS ABOUT WHICH IT 
IS CONVERSANT. 

jlect. Division of Law into Law of Things and Law of Persons. 

XL-XLIV. Principle or basis of that Division, and of the tw., de- 

partments which result from it 

LAW OF THINGS. 

Lect. Division of rights, and of duties (relative and absolute), 

XLV, into primaiy and sanctioning. 

XL VI. Principle or basis of that division, and of the two de- 
partments which result from it. 

Principle or basis of many of the sub-departments into 
which those two departments immediately sever: namely, 
The distinction of rights and of relative duties, into rights 
in r&in with their answering offices^ and rights in persmam 
with their answering obligatwm. 

Method or order wherein the matter of the Law of 
Things is intended to be treated. 

Preliminary remarks on things and persons, as subjects of 
rights and duties : on acts and forbearances, as objects of 
rights and duties: and on facts or events, as causes of rights 
and duties, or as extinguishing rights and duties. 

Primary Rights^ with primary relative Duties. 

Lect. Rights in rem as existing per se, or as not combined witii 

XXVII, &c. rights in persmam* 

Rights in personam as existing per se, or as not com- 
bined with rights in rem. 

Such of the combinations of rights tn rem and rights 
m persmam as are particular and comparatively simple. 

Such universities of rights and duties (or such complex 
aggregates of rights and duties) as arise by universal succes- 
sion. 


• The lectures break off while developin^r this sub^epartment 
rhe remainder of the outline was never filled up. 
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Sanctioning Righta, with aanctiming Duties 
(7'elative and absolute). 

Delicts distinguished into civil injuries and crimes t or 
rights and duties which are effects of civil delicts, dis- 
tinguished from duties, and other consequences, which are 
effects of criminal. 

Rights and duties arising from civil injuries. 

Duties, and other consequences, arising from crimes. 
{Interpolated description of primary absolute duties.~\ 

LAW OF PERSONS. 

Distribution of status or conditions under certain principal 
and subordinate classes. 

Division of law into public and private. 

Review of private conditions. 

Review of political conditions. 

The status or condition (improperly so called) of the 
monarch or sovereign number. 

Division of the law which regards political conditions, 
into constitutional and administrative. 

Boundary which severs political from private conditions. 

Review of anomalous or miscellaneous conditions. 

The respective arrangements of those sets of rights and 
duties which respecHvely compose or constitute the 
several status or conditions. 
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LECTUEES ON JUEISPEUOENCE. 

PABT 1. 

DEFINITIONS, 


Section L — The PKovnircE of Jueispkitdence 

BETEBMINED. 


Introductmy. —Purpose mid Method of the 
Six miming Lectures* 


The matter of Jurisprudence is positive law : law strictly so Analysis 
called, that is, law set by political superiors to political Lkct. 
inferiors. But since by the word law are also denoted, 
properly and improp.erly, other objects related to positive I ^ 
law by resemblance or analog, it is first necessary to dis- rtIe*mompt 
tinguish positive law from those various related'objects ; theprovinSI 
in other words to determine the province of juris}n'udmce, juris- 
A law, in the literal and proper sense of the word, 
may be defined as a rule laid down for the guidance of an explained, 
intelligent being by an intelligent being havin|r power over Law pmporij 
him. This definition seems to embrace ail the objects to 
which the word can be applied without extension of its 
meaning by metaphor or analogy, and in this sense law 
comprises 

Laws set by God to men, and 
Laws set by men to men. 


Laws set hy God to men* — To the whole or a portion of LawofOofl. 
these has been sometimes applied the phrase, Law ^ Nature, 
or Natural Law* The phrase is also frequently applied to 
other objects which ought to be broadly distinguished. 

Rejecting it accordingly as ambiguous and misleading, 1 
designate these laws, considered collectively, hy the term 
Law of God. 

Laivs set hy men to men* — Of these, 1st, some are estab- Human Laws 
lished by political superiors acting as such, and are here ciaase*.* 
collectively marked hy the name of positive law — the ap* 
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by a close 


analogy 
termed laws. 


Those and 
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Morality.* 


Objects 
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Jfour clasRcs 
of laws 
(proper and 
otherwise). 


propriate matter of jurisprudence ; 2ndly, others are set bv 
men not political superiors, or not acting as such. 

Closely analogous to human laws of this second Ciass 
are a set of objects frequently but improperly termed laws, 
being rules set and enforced merely by the opinion of an 
indeterminate body of men j where the word law is 
used in such expressions as ^the law of honour,’ the Haws 
of fashion.’ Rules of this species constitute much of what 
is usually termed * International law.’ 

Human laws of the second class above mentioned (/.e., 
these set by men not as political superiors) with the objects 
improperly but by close analogy termed laws I place together 
in a common class under the term positive morality. The 
name morality severs them from positive law] while the 
epithet disjoins them from the to of God^ marking 

the distinction between morality according to the rules and 
opinions actually prevailing amongst men, and morality con- 
ceived of as conforming to the law of Hod. 

There are numerous applications of the term law which 
rest upon a slender analogy, and are merely metaphorical. 
Such is the case when we talk of laws observed by ths 
lower animals, of laws regulating the growth of vegetables, 
or determining the movements of inanimate bodies or masses. 
Intelligence is of the essence of law, and where intelligence 
is not, or is of a kind too limited to take the name of 
reason, the word law can only he applied by a figure of 
speech. By using the word law in the figurative sense, 
and then ip^oring the circumstance that the use of the word 
was merely figurative, a deluge of muddy speculation has 
been introduced into the field of jurisprudence and morals 
In this respect the phrase * Law of Nature ’ (jm nedurale } 
has much to answer for. 

The following table illustrates the division and rela- 
tions between the several objects indicated : — 


Law of 

Human Laws. 

Objects impro- 

Laws so 

God. 
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perly but, by a 

called 
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Positive morality 



Laws properly so called, with laws improperly so called, 
may accordingly be divided into the four following kinds, 
1. The divine laws, or the laws of God: that is to say, 
the laws which are set by God to his human creatures. 






Method of Determination. j 

2. Positive laws : that is to say, laws which are simply Asalisib. 
and strictly so called, and which form the appropriate matter Lect, . 
of general and particular jurisprudence. 

3. Positive morality, rules of positive morality, or posi- ' " 

tive moral rules. 

4. Laws metaphorical or figurative, or merely meta- 
phorical or figurative. 

Positive laws (the appropriate matter of jurisprudence) 
are therefore related in the way of resemblance or by close 
or remote analogies to the following objects. 1. In the way 
of resemblance they are related to the laws of God. 2. In 
the way of resemblance they are related to those rules of 
ositive morality which are laws properly so called. And 
y a close or strong analogy they are related to those rules 
of positive morality which are laws set by opinion, 3. By 
a remote or slender analogy they are related to laws figura- 
tively so called. 

I'he leading puipose of the first part of this work is 
to distinguish positive laws (the appropriate matter of imds- 
prudence) from the objects lastly above enumerated : objects 
with which they are often confounded in consequence oi the 
resemblance and analogies above mentioned, and of the 
common name of ^ laws ’ being applied to all. The first 
art of this work is accordingly entitled ^ The Province of 
urisprudence Determined,’ and its purpose is to describe 
the boundary which severs that province from the regions 
lying on its confines. 

The method I adopt for accomplishing this pmpose may 
be shortly stated as follows : — 

I. I determine the essence common to all laws properly 
80 called : in other words I determine the essence of a law 
imperative and proper. 

n. I determine the respective characters of the four 
several classes into which laws (proper and otherwise) may 
be divided, assigning to each class the appropriate marks by 
which laws of that class are distinguished from laws of the 
others. 

It is convenient to treat these classes in the following 
order : — 

Laws of God, 

^) Positive Morality. 

?c) Laws in a figurative seme. 

(d) Positive Laws. 

By determining the essence or nature of a law imperative 
and proper, and me respective characters of those four several 
classes, I determine positively and negatively the appropriate 
matter of jimspmdence. I determine positively what that 
matter is j and I distinguish it from various objects which 
are variously related to it, and with which it is apt to be 
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Province of yurisprudence. 

confounded. I show moreover its affinities with those 
various related objects : affinities that ought to be conceived 
precisely and clearly, as there are numerous portions of the 
rationale of positive law to which they are the key. 

Having suggested the purpose of that portion of the 
work contained in the ensuiiig six lectures^ I now will 
indicate the topics embraced therein, and also the order 
in which those topics are presented to the reader. 

I. In the^rsjf of the six lectures which immediately 
follow, I state the essentials of a law or rule (taken with 
the largest signification that can be given to the term pro- 
perly). In other words, I determine the essence common 
to all laws properly so called. 

Determining the essence of a law imperative and proper, 
I determine implicitly the essence of a command ; and I 
distinguish commands which are laws from occasional or 
particular commands. Determining the nature of a com- 
mand, 1 fix the meanings of the terms implied by ^ com- 
mand ’ : namely, ‘ sanction ’ or ‘ enforcement of obedience ; ^ 
^ duty ’ or ^ obligation ^ ‘ superior and inferior.’ 

II. (a) In the beginning of the secofid lecture, I briefly 
determine the characters by which the laws of God are 
distinguished from other laws ; and I divide the laws and 
other commands of the Deity into two kinds : the revealed 
or express, and the unrevealed or tacit. 

I then pass to the nature of the signs or index through 
which commands of the latter land are manifested to Man. 
Now, concerning the nature of the index to the tacit 
commands of the Deity, there are three hypotheses : First, 
the pure hypothesis of general utility; secondly, the pure 
hypothesis of a moral sense; thirdly, a hypothesis mixed 
or compounded of the others. And with a statement and 
explanation of these three hypotheses the gieater portion 
of the second lecture, and the whole of the third mdfam^th 
lectures, are occupied 

That exposition of the three hypotheses or theories, if 
apparently impertinent to my subject, is yet a necessary 
linlc in a chain of systematic lectures expounding the prin- 
ciples of jurisprudence. Of those principles, both as re- 
gards their essential character, and as they are expressed in 
the writings of jurists, there are many which could not be 
expoimded correctly and clearly, if the three hypotheses or 
theories had not been previously expounded. For example : 
Positive law and morality are distinguished by modem 
jurists into law natural and law positive: and this dis- 
tinction nearly tallies with one which pervades the Pandects 
and Institutes, and which was taken by their compilers firom 
the jurists who are styled ^ classical.’ By the ^ cL^icki 
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jurists (of excerpts from wiiose writings the Pandects are 
mainly composed), jw qwUb is distinguished from gm,-- 
timnyOT jm omnimn gentium. For (say they) a portion 
of the positive law which obtains in a particular nation, is 
peculiar to that conmiunit^: And may be styled jm oimle, 
or jm propnum ipsim eivitatis. But there are other rules 
of positive law which obtain in all nations, and there are 
rules of positive morality which all mankind observe : And 
since these legal rules obtain in all nations, and these moral 
rules are observed by all mankind, they may be styled the 
jus omnium gentium^ or the commune minium hominum jm. 
Now these rules, being universal, cannot be purely or simply 
of human invention and position. More probably are they 
fashioned by men on laws coming fi’om God, or from the 
intelligent and rational Nature which is the soul and the 
guide of the universe. But the legal and moral rules which 
"are peculiar to pariicular nations, are purely or simply of 
human invention and position. Inasmuch as they are par- 
tial and transient, and not universal and enduring, they 
can hardly be fashioned by their human authors on divine 
or natural models.— -Now, without a previous knowledge 
of the three hypotheses in question, the worth of the two 
distinctions to which I have briefly alluded, cannot be 
known correctly, or estimated truly. Assuming the pure 
hypothesis of a moral sense, or assuming the pure hypothesis 
or general utility, those distinctions are p^oseless and 
idle suhtilties. But, assuming the hypothesis compounded 
of the others, those distinctions are significant, and are also 
of considerable moment. 

[^sides, the divine law is the measure or test of positive 
law and morality. That is to say law and morality, in so 
far as they are what they ought to be, conform, or are not 
repugnant, to the law of God. Consequently, an all-im- 
portant object of the science of exnics (or, borrowing the 
language of Bentham, ^the science of deontology’) is to 
determine the nature of the index to the tacit commands 
of the Deity, or the nature of the signs or proofs through 
which those commands may be Imown. — I mean by Uhe 
science of ethics’ (or by ‘the science of deontology’), the 
science of law and morality as they respectively ought to 
be : as they respectively must be if thexj conform to their 
meamre or test. That department of the science of ethics, 
which is concerned with positive law as it ou^ht to be, is 
styled the science of legislation : that which is concerned 
with positive morality as it ought to be, has not an appro- 
priate name. — ^Now, though the science of legislation (or of 
positive law as it might to be) is not the science of juris- 
prudence (or of positive law as it is), still the sciences are 
connected by numerous and indissoluble ties. Since, then, 
the nature of the index to the tacit commands of the Deity 
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is an all-important object of the science 3f leprislation, k 
is a fit and important object of the kindred science uf juris- 
prudence. 

Deeply convinced of the truth and importance of the 
theory of general utility, I depart in some degree from my 
strict Course in order to rectify certain current misconcep- 
tions of the theoiy : to answer certain objections resting on 
those misconceptions : and to solve or extenuate difficulties 
with which the theory is really embarrassed. 

(b) At the beginning of fifth lecture, I distribute 
laws or rules under two classes;" First, laws properly so 
called, with such improper laws as are closely analogous to 
the proper; secondly, those improper laws which are re- 
motely analogous to the proper, and wffiich I style, there- 
fore, laws metaphorical or figurative. — I also distribute laws 
proper, with such improper laws as are closely analogous to 
the proper, under tliree classes ; namely, the laws properly 
so called which I style the laws of God ; the laws properly 
so called which I style positive laws ; and the laws properly 
so called, with the laws improperly so called, which I style 
positive morality or positive moral rules. — I assign moreover 
my reasons for*^marking those several classes vdth those 
respective names. 

Having determined, in preceding lectures, the characters 
or distinguishing marks of the divine laws, I determine, in 
the fifth lecture, the characters or distin^ishing marks of 
positive moral rules: that is to say, such of the laws or 
rules set by men to men as are not armed with legal sanc- 
tions. — Having determined the distinguishing marks of 
positive moral rules, I detennine the respective characters 
of their two dissimilar kinds ; namely, those which are laws 
imperative and proper, and those which are laws set hy 
opinion. « . 

The divine law, positive law, and positive morality, are 
mutually related in various ways, 1 advert, in the fifth 
lecture, to the cases wherein they agree, wherein they dis- 
agree without conflicting, and wherein they disagree and 
conflict. 

I show, in the same lecture, that my distribution of 
laws proper, and of such improper laws as are closely 
analogous to the proper, tallies, in the main, with a division 
of laws which is given incidentally by Locke in his Essay 
on Human Understanding. 

(c) At the end of the same lecture, I determine the 
characters or distinguishing marks of laws metaphorical or 
figurative. And I show that laws which are merely laws 
by a figure of speech, are blended and confoimded, by writers 
of celebrity, with laws imperative and proper, 

(d) Tn the mxth and Imt lecture, 1 determine the cha- 
racters of laws positive: that is to say, laws which a 3 « 
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ijimplj and strictly so called, and which form the appropriate Ahalysis. 
matter of g-eneral and particular jurisprudence, Lect, 

^ Herein I determine implicitly the notion of soverei^ty, 
with the implied or correlative notion of independent ' ^ 

political society. For the essential difference of a positive Sfl^^rntr 
law may be stated generally in the following* manner. Every Jnd® 
positive law, or every law strictly so called, is set by a poStSi 
sovereign person, or a sovereign body of persons, to a 
member or members of the independent political society 
wherein that person or body is sovereign or supreme. 

To elucidate the natiu’e of sovereignty, and of the in- 
dependent political society that sovereignty implies, I ex- 
amine various topics which I arrange under the following 
heads. First, the possible forms or shapes of supreme 
political government j secondly, the limits, real or imagin- 
aiy, of supreme political power; thirdly, the origin or 
causes of political government and society. Examining 
those various topics, I complete my description of the limit 
or boundary by which positive law is severed from positive 
morality. For I distinguish them at certain points where 
the line of demarcation is not easily^ perceptible. 

The essential difference of a positive law (or the differ- 
ence that severs it from a law which is not a positive law) 
may be* stated generally as I have stated it above. But 
this general statement is open to certain correctives. And 
with a brief allusion to those correctives, I close the sixth 
lecture. 


LECTURE 1. 

I, — Is pursuance of the purpose above sketched out 1 Leot. 

proceed in the first place to state the essentials of a law L 
pro^rly so called. 

/Every or (taken with the largest signification 
which can be given to the term p'operl'j^ is a command. 

Or, rather, laws or rules, properly so called, are a species of 
commands.! 

Now, since the term command comprises the term laWf Law# or rules 
the first is the simpler as well as the larger of the two. SE. a 
But, simple as it is, it admits of explanation. And, since 
it is the key to the sciences of Jurisprudence and morals, 
its meaning should be analyzed with precision. 

Accordingly, I shall emeavour, in the first instance, to 
analyze the meaning oi /command*,' 2 iiL analysis which is 
necessarily difficult and involves circumlocution in propor- 
tion as the term to be explained is simple, f 

If you express or intimate a wish that I shall do or 
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forbear from some act, and if you will visit me with an 
evil in case I comply not with your wish, the expression or 
intimation of your wish is a emmnand. A command is 
distinMslied from other si^ifications of d«isire, not by the 
style m which the desire is signified, but by the power 
and the purpose of the party commanding to infiict an evil 
or pain in case the desire be disregarded. If you cannot or 
will not harm me in case I comply not with your wish, the 
expression of your wish is not a command, although you 
utter your wish in imperative phrase. If you are able and 
willing to harm me in case I comply not with your wish, 
the expression of your wish amounts to a command, al- 
though you are prompted by a spirit of courtesy to utter 
it in the shape of a request. ^ Freces erant, sed quihns con- 
tradici non posset ' Such is the language of Tacitus, when 
speaking of a petition by the soldiery to a son and lieutenant 
of Vespasian.* 

- Being liable to evil from you if I comply not with a wish 
which you signify, I am hofwnd or obliged by your command, 
or I lie under a duty to obey it. 

Command and duty are, therefore, correlative terms : the 
meaning denoted by each being implied or supposed by the 
other. Wherever a duty lies, a command has been signified ; 
and whenever a command is signified, a duty is imposed* 

^ The evil which will probably be incuri’ed in case a com- 
mand be disobeyed or (to use an equivalent expression) in 
case a duty be broken, is frequently called a sanction. The 
command or the duty is said to be sanctioned by the chance 
of incurring the evil. Some sanctions are called punish- 
ments. 

Paley, in his analysis of the term obligation, lays much 
stress upon the violence of the motive to compliance. His 
meaning appears to be that, unless the motive to compliance 
he violent or intense, the expression of a wish is not a com- 
mand, nor does it place the person to whom it is directed 
under a duty. 

But in truth the magnitude of the eventual evil, and 
the magnitude of the chance of incurring it, are foreign to 
the matter in question. The greater the eventual evii, 
and the greater the chance of incurring it, the gi’eater is the 
efficacy of the command, and the greater is the strength of 
the obligation. But where there is the smallest chance of 
incurring the smallest evil, the expression of a wish amounts 
to a command, and, therefore, imposes a duty. The sanction, 
if you will, is feeble or insufficient; but still there is a 
sanction, and, therefore, a duty and a command. 


• Of a similar nature would be a request or advice tendered by & 
British Resident to the reigning personage in a (so-called) indepen- 
di»nt state in India. — H, C- 
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By Locke and Bentham, the term sanction, or enforce- hzijs, 
merit of obedience, is applied to conditional good as well as I* 
to conditional evil : to reward as well as to panishnient. r-™-*-' 
But, with ail mj hahituai veneration for these names, I 
think this extension of the term pregnant with confusion. 

Rewards are, indisputably, motives to comply with the 
wishes of others. But to talk of commands and duties as 
sanctioned or enforced by rewards, is surely a wide departure 
from the established meanino; of the terms. If %jm expressed 
a desire that 1 should render a service, and proffered a reward ' 

, as the inducement to render it, you would scarcely be said 

, to cmnmand the service, nor should J, in ordinary language, 

be to render it. 

If we put remard into the import of the term sanotton, 
we must engage in a toilsome and probably unsuccessful 
struggle with the current of ordinary speech. 

The ideas then comprehended by the term cormnand are meaning 
the following. 1. A wish or desire conceived hy a rational 
being, that another rational being shall do or forbear. 2. 

An evil to proceed from tlie former, and to be incurred by 
fche latter, in case the latter comply not with the wish. 3. 

An expression or intimation of the wish by words or other 
. signs. ■ ■ ■ 

=: It appears from what has been premised, that command, The msepar. 
duty, and sanction are inseparably connected terms : that fon^ofthr*’ 
each embraces the same ideas as the others, though each three terms, 
denotes those ideas in a peculiar order or series. / ST.and’ 

* ’ ‘ A wish conceived by one, and expressed or intimated 

to another, with an evil to be inflicted and incurred in case 
the wish be disregarded,’ are signified directly and indirectly 
by each of the three expressions. ,/ Each is the name of the 
same complex notion. But they difier in this, that the word 
^command' points directly and prominently to the wish ex- nexioo. 

, , pressed bv the one; the word y duty ’ to the chance of meeting 
' the evil mciUTed ty the other ; the word ^ sanction^ to the 
evil itself each expression referring less directly and pro- 
minently the remaining notions. 

^ To those who are familiar with the language of logicians 

f anguage um'ivalled for brevity, distinctness, and precision), 
can express my meaning accurately in a breath. — Each of 
the three terms sigviijies the same notion ; but each denotes 
a different part of that notion, and connotes the residue. 

/ Commands are of two species. Some m laws or rules. Laws or rui^ 
The others have not acquired an appropriate name, nor from^Snn- 
is there any short expression which will mark them pre-* 
cisely, I must, therefore, note them as well as lean by orparueuiar. 
the ambiguous and inexpressive name of * occasional or 
tieular commands.’ The distinction may, I think, be stated 
m the following manner./ 
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Part I* By every command, the party to whom it is directed is 
§ 1* obliged to do or to forbear. 

" Now where it obliges generally to acts or forbearances of 
a class, a command is a law or rule. But where it oblig:es 
to a specific act or forbearance, or to acts or forbearances 
specijhally or individually, a command is occasional or par- 
ticular. 

For instance, if you command your servant to go on a 
given errand, or not to leave your house on a given evening, 
or to rise at such an hour on such a morning, or to rise at 
that hour during the next week or month, the command is 
occasional or particular. For the act or acts enjoined or 
forbidden are specifically determined or assigned. 

But if you command him simply to rise at that hour, or 
to rise at that houx always, or till /mother orders, it may be 
said, with propriety, that you lay down a rw/e for the guid- 
ance of your servant's conduct, for no specific act is assigned 
by the command, but the command obliges him generally to 
acts of a determined class. 

If a regiment be ordered to attack or defend a post, or to 
quell a riot, or to march from their present quarters, the 
command is occasional or particular. But an order to exer- 
cise daily till fui’ther orders would be called a grnm^al order, 
and be called a 

If rarliament prohibited simply the exportation of com, 
either for a given period or indeftnitely, it would establish a 
law or rule: a hind or sort of acts being determined by the 
command, and acts of that kind or sort generally for- 
bidden. But an order issued by Parliament to meet an im- 
pending scarcity, and stopping me exportation of com then 
skipped and in pm't, would not be a law or rule, though issued 
by die sovereign legislature. The order regarding exclusively 
a specified quantity of com, the negative acts or forbearances, 
enjoined by the command, would be determined specifically 
or individually by the determinate nature of their subject. 

^ Again : An act which is not an offence, according to the 
existing law, moves the sovereign to displeasure : and, though 
the authors of the act are legally innocent or unoffending, 
the sovereign commands that they shall be punished. As 
enjoini^ a specific punishment in that specific case, and as 
not enjoining generally acts or forbearances of a class, the 
or4er uttered by the sovereign is not a law or mle. 

f To conclude with an appropriate example, jvdmdl com^ 
mands are commonly occasional or particular, although the 
commands which they are calculated to enforce are commonly 
laws or rules. 

For instance, the law^ver commands that thieves shall 
be hanged. A specific theft and a specified thief being 
given, the judge commands that the thief shall be hanged, 
agreeably to the command of the lawgiver. 
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Now the lawgiver determines a class or description of Lect. 
acts; prohibits acts of the class generally and indetinitely ; 1. 

and couniiands, with the like geheraiity, that pimishment ^ 

shall follow transgression. The command of the lawgiver 
is, therefore, a law or rule. But the command of the judge 
is occasional or particular. For he orders a specific punish- 
ment, as the consequenct* of a specific ofience. 

The distinction immediately above stated and illustrated 
does not indeed accui’ately square with established forms of 
speech. For instance an order by Parliament stopping the 
exportation of corn then in port, would very likely te called 
a law because it wears the form of law and is issued by the 
sovereign legislature. An act of attainder deliberately passed 
by a Parliament with the forms of legislation would probably 
be called a law, though a similar order made by a sovereign 
monarch without deliberation or ceremony would be styled 
an arbitrary. command. And on the other hand there are 
many commands issued by way of delegated legislation 
which really are laws, although not called so by common 
language. Such are various Orders in Gouncil, Orders issued 
by Public Departments, Schemes of tbe Charity Commis- 
sioners when duly laid before Parliament, Orders or 
*' Eules ^ made under powers given in Acts of Parliament re- 
lating to Judicial Procedure or otherwise made in exercise 
of delegated legislative functions. 

According to the line of separation virhich I have at- 
tempted to describe, a law and a particular command are 
distinguished thus. — Acts or forbearances of a cla^ are en- 
joined generally by the former. Acts detetmined specifkally^ 
are enjoined or forbidden by the latter. 

A different line of separation has been drawn by Black- inoorrecfc 
stone and others. According to them, a law and a particular ths^distini 
command are distinguished m the follow^ manner. — A law 
obliges generally the> members of the given community, or and others, 
persons of a given class. A particular command obli^s a 
single person, or persons individually. 

This is not a correct account of the distinction. 

For,^s^, commands which oblige generally the members 
of the given communily, or persons of given classes, are not 
always laws or rules. 

Thus, in the case already supposed ; that m which the 
sovereign commands that all com actually shipped for ex- 
portation be stopped and detained ; the command is obliga- 
tory upon the whole community, but as it obliges them only 
to a set of acts individually assigned, it is not a law. 

And, secmdlyy a command which obliges exclusively 
persons individually determined, may amount, notwithstand- 
I mg, to a law or rule. 

For example, A fiither may set a rule to bis child or 
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cMidien ; a guardian, to Ms ward : a master, to iik slave 
or servant. And certain of God’s fews were as binding on 
tbe first man, as they are binding at this hour on the 
millions who have sprung from his loins. 

Again suppose that Parliament creates and grants un 
ofilce, and binds the grantee to services of a i^iven descrip- 
tion, this would be a law established by political superiors, 
and yet exclusively binding a speoified or determinate 
person. 

Laws established by political superiors, and excli^ively 
binding specified or determinate persons, pe styled, in the 
language of the Roman jurists, primlegia. Though that 
name, like most of the leading terms in actual systems of 
law, is equally applied to a heap of heterogeneous objects/ 

A law, properly so called, is therefore a command which 
obliges a person or persons ; and as distinguished from a 
particular or occasional command, obliges generally to acts 
01% forbearances of a class. 

^ Laws and other commands are said to proceed from 
superiors and to bind or oblige inferiors, I will, therefore, 
analyze the meaning of those correlative expressions ; and 
will try to strip them of a certain mystery, by which that 
simple meaning appears to be obscured. 

Superiority is often synonymous with precedence or eay 
cellenoe : as for instance when we talk of superiors in rank, 
wealth or virtue. 

But, taken with the meaning wherein I here understand 
it, the term mpeiiority signifies might ; the power of affecting 
others with evil or pain, and of forcing them, through fear 
of that evil, to fashion their conduct to ones wishes. 

For example, God is emphatically the mpericr of Man. 
For his power of affecting us with pain, and of forcing us 
to comply with his will, is unbounded and resistless. 

To a limited extent, the Sovereign One or Number i§ the 
superior of the subject or citizen : the master, of the slave 
or servant ; the fatter, of the child. 

In short, whoever can oblige another to comply with his 
wishes, is the mpeiior of that other, so far as the ability 
reaches : That other being, to the same extent, the inferio 7 \ 

The might or superiority of God, is simple or absolute. 
But in all or most cases of human superiority, the relation 


• Where a privihgium merely imposes a duty, it exclusively 
obliges a determinate person or pemons. But where a primlegium 
confers a right, and the right conferred avails against the world at 
large^ the law is privitegium as viewed from a certain aspect,, but is 
also a general law as viewed from another aspect. In respect of the 
right conferred, the law exclusively regards a determinate person, 
and, therefore, is privUegium. In respect of the duty imposed, and 
corresponding to the right conferred, the law regards generally the 
members of the entire community. 
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of superior and inferior, and the relation of inferior and 
superior, are reciprocal. The partj' who is the superior as 
dewed from one aspect, is the inferior as viewed from 
. another. ' 

For example, To an indefinite, though limited extent, the 
monarch is the superior of the governed: his power being 
commonly sufficient to enforce compliance with his will 
But the governed, collectively or in mass, are also the su- 
perior of the monarch : who is checked in the abuse of his 
might by his fear of exciting their anger ; and of rousing to 
active resistance the might which slumbers in the multitude. 

A member of a sovereign assembly is the superior of the 
judge : the judge being bound by the law which proceeds 
from that sovereign body. But, in his character of citizen 
or subject, he is the inferior of the judge; the judge being 
the minister of the law, and armed with the power of en- 
forcing it. 

It appears, then, that the term mpetimity (like the termv 
dvty and sanction) is implied by the term corntnand : and 
therefore ' that laws emanate from mperiors ' is an identical 
proposition. The meaning which it affects to impart is 
contained in its subject. 

I must now advert to certain objects improperly called 
laws, not being commands, which may nevertheless be pro- 
perly included within the province of jurisprudence : 
namely ; — 

1. Acts on the part of legislatures to explain positive 
law. Worldng no change in the actual duties of the go- 
verned, but simply declaring what those duties are, they 
are not commands, but, to borrow an expression from the 
writers on Homan law, acts of authentic interpretation. 
And although they are not laws properly so called, they are 
so intimately connected with positive law as to come within 
the province of jurisprudence. 

It often, indeed, happens (as I shall show in the proper 
place), that laws declaratory in name are impera tive in effect : 
Legislative, like judicial interpretation, being frequently de- 
ceptive ; and establishing new law, under guise of expounding 
the old. 

2. Laws to repeal laws, and to release from existing 
duties. In so far as they release firom duties imposed by 
existing laws, they are not commands, but revocations of 
commands. These are often named * permissive ^ laws. 

Bemotely and indirectly, indeed, permissive laws are 
often or always imperative. For the parties released from 
duties are restored to liberties or rights ; and duties answer- 
ing those rights are, therefore, created or revived. 

But this is a matter which I shall examine with exaet- 
ness, when I analyze the expressions < legal right, ^ ‘permis- 
sion bv the sovereign or state, ^ and ‘ civil or political liberty.’ 
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3. Imperfect laws, or laws of imperfect obligatioB. 

An imperfect law (with the sense wherein the term is 
■jsed hy the Roman jurists) is a law which wants a sanction, 
and which, therefore, is not binding. A law declaring that 
certain acts are crimes, but annexing no punishment to the 
commission of acts of the class, is the simplest and most 
obvious example. An imperfect law is not so properly a 
law, as counsel, or exhortation, addressed by a superior to 
inferiors. 

Examples of imperfect laws are cited by the Roman 
jurists. But with us in England, laws professedly imperative 
are always (I believe) perfect or obligatory. Where the 
English legislatiu’e affects to command, the English tribunals 
not unreasonably presume that the legislature exacts obedi- 
ence. And, if no specific sanction he annexed to a given 
law, a sanction is supplied by the courts of justice, agreeably 
to a general maxim which obtains in cases of the kind. 

Many of the writers on morals, and on the so called 
law of nature, have annexed a different meaning to the 
term imperfect Speaking of imperfect obligations, they 
commonly mean duties which are not legal : duties imposed 
by commands of God, or duties imposed by positive morality, 
as contradistinguished to duties imposed by positive law. 
An imperfect obligation, in the sense of the Roman j mists, 
is exactly equivalent to no obligation at all. For the term 
imperfect denotes simply that the law wants the sanction 
appropriate to laws of the kind. An imperfect obligation 
in the other meaning of the expression is a religious or a 
moral obligation. 

The laws (improperly so called) which I have here lastly 
enumerated, are (I think) the only laws which are not com- 
mands, and which yet may be properly included within the 
province of jurisprudence. But thoug*h these, with the so 
called laws set hy opinion and the objects metaphorically 
termed laws, are the only laws which really are not com- 
mands, there are certain laws (properly so called) which 
may 8een% not imperative. J subjoin a few remarks upon laws 
of this dubious character. 

First it may be said that there are laws which merely 
create rights : And, seeing that every command imposes a 
dwty, laws of this nature are not imperative. 

But, as 1 have intimated already, and shall show com- 
pletely hereafter, there are no laws m&rely creating rights. 
There are laws, it is true, which m&rely create duties ; duties 
not correlating with correlative rights, and which therefore 
may be styled absolute. But every law really conferring a 
right, imposes expressly or tacitly a relative duty, or a duty 
correlatiiig with the right. This will more clearly appear 
when I come hereafter to analyze the expression ‘ lights.^ 

Secondly, according to an opinion which X must notice 
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meidentally here, thougli the subject to which it relates will 
be treated directly hereafter, customary laws are an exception 
to the proposition ‘ that laws are a species of commands.’ 

By many of the admirers of customary laws (and, es- 
pecially, of their German admirers) they are thought to 
oblige legally (independently of the sovereign or state) 6e- 
eame the citizens or subjects have observed or kept them. 
Agreeably to this opinion, they are positive law (or law, 
strictly so called) inasmuch as they are enforced by the 
courts of justice : But exist as positive law by the sponta- 
neous^ adoption of the governed, and not by position or 
establishment on the part of political superiors. And, con- 
sequently, customary laws, considered as positive law, are 
not laws or rules properly so called. 

An opinion less mysterious, but somewhat allied to this, 
is not uncommonly held by the adverse party which is 
strongly opposed to customary law; and to ail law made 
judicially, or in the way of judicial legislation. According 
to the latter opinion, all judge-made law is purely the crea- 
ture of the judges by whom it is established immediately. 
To suppose that it speaks the legislative will of the sovereign, 
is one of the foolish or knavish Jktiom with which lawyers, 
in every age and nation, have perplexed the simplest truths. 

It can easily he shown that each of these opinions is 
groundless : that customary law is imperative in the proper 
signification of the term; and that all judge-made law is 
the creature of the sovereign or state. 

At its origin, a custom is a rule of conduct which the 
governed observe spontaneously, or not in pursuance of a law 
set by a political superior. The custom is transmuted into 
positive law when it is adopted as such, either by being 
expressly embodied in statutes promulgated by the sovereign 
authority, or implicitly by decisions of the courts of justice 
which are enforced by the power of the state. 

For the legal rule introduced by a judicial decision 
(whether suggested by custom or not) is in effect legislation 
by the soverei^. A subordinate or subject judge is merely 
a minister. The rules which he makes derive their legal 
force from authority given by the state : an authority which 
the state may confer expressly, but which it commonly im- 
parts in the way of acquiescence. 

The ppinion of the party which abhors judge-made laws, 
springs from their inadequate conception of the nature of 
commands. 

Like other significations of desire, a command is ex- 
press or tacit. If the desire he signified by words (written 
or spoken), the command is express. If the desire he 
signified by conduct (or by any signs of desire which are 
not words), the command is tacit. 

Now when customs are turned into legal rules by deci- 
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sions of subject judges, the legal rules which emerge from 
the customs are taoit commands of the sovereign legislature. 
The state, which is able to abolish, permits its ministers to 
enforce them: and it therefore signifies its pleasure, by that 
its voluntary acquiescence, ‘ that they shall serve as a law to 
the governeii/ 

It appears then that the positive law styled cmtmnanj 
as well as ail positive law made judicially, is established by 
the state directly or circuitously, and therefore is impei'a- 
tive: altliough it is true that law made judicially and law 
made by statute are distinguished by weighty differences j 
and into the nature and reasons of these I shall inquire here- 
after. 

I assume, then, that the only laws which are not im- 
perative, and which belong to the subject-matter of juris- 
prudence, are the following: — 1. Declaratory laws, or laws 
explaining the import of existing positive law. 2. Laws 
abrog*ating or repealing existing positive law. 3. Imperfect 
laws, or laws of imperfect obligation (with the sense wherein 
the expression is used by the Homan jurists). 

But the space occupied in the science by these improper 
laws is comparatively narrow and insignificant. Accordingly, 
although I shall take them into account so often as I refer 
to them directly, I shall throw them out of account on 
other occasions. Or, in other words, I shall limit the term 
laio to laws which are imperative, unless I extend it ex- 
pressly to laws which are not. 


LEOTUHE n. 

II. — ^Having stated the essentials of a law oriule (taken 
with the largest signification whicli can be given to the 
iBxm properly), I now proceed, according to the purpose and 
method above sketched out, to distinguish the ‘characters 
of the four difierent kinds or classes of laws (properly and 
improperly so called) in the order enumerated on p. 7 above. 

(a) The Divine laws, or the laws of God, are laws set 
by God to his human creatures. As I have intimated 
already, and shall show more fuUy hereafter, they a.re laws 
or properly called. 

As distinguished from duties imposed by human laws, 
duties imposed by the Divine laws may he called religiom 
duties. Violations of religious duties are styled sim. 

As distinguished from sanctions annexed to human laws, 
the sanctions annexed to the Divine laws may be called ra- 
liyiom sanctions. They consist of the evils, or pains, which 
we may suffer here or hereafter, by the immediate appoint- 
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ment ol God, and as consequmccs of breaking Ms conmand- 
ments.' ; 

Of the Divine laws, or tke laws of God, some are re- 
vealed or promulgated, others unrevealed. Those which are 
unrevealed are not unfrequently denoted by the phrases ; 

‘ law of nature ; ’ ^ natnral law ; ’ ‘ the law manifested to man 
by the light of nature or reason ; ’ ^ the laws, precepts, or 
dictates of natural religion/ 

The revealed law of God, and the portion of the law of 
God which is unreoeaiedy are manifested to men in different 
ways, or by difterent sets of signs. 

With regard to the laws which God is pleased to reveal, 
the way wherein they are manifested is easily conceived. 
They are express commands : portions of the tvord of God : 
commands signified to men through the medium of human 
language j and uttered by God directly, or by servants whom 
he sends to announce them. 

Such of the Divine laws as are unrevealed stve l&ws set 
by God to his human creatures, but not through the medium 
of human language, or not expressly. 

These are the only laws which he has set to that portion 
of manlrind who are excluded from the light of Eevelation, 

These laws are binding upon us (who have access to the 
truths of Revelation^, in so far as tne revealed law has left 
oim duties undetermined. For, though his express declara- 
tions are the clearest evidence of his will, we must look for 
many of the duties, which God has imposed upon ns, to 
the marks or signs of his pleasure which are styled the light 
of nature. Paley and other divines have proved beyond a 
doubt, that it was not the purpose of Revelation to disclose 
the whole of those duties. Some we could not know, with- 
out the help of Revelation \ and these the revealed law has 
stated distinctly and precisely. The rest we may know, if 
we will, by the light of natime or reason; and these the 
revealed law supposes or assumes. It passes them over in 
silence, or with a brief and incidental notice. 

But if God has given us laws which he has not revealed 
or promulgated, how shall we know them ? What are those 
signs of his pleasure, which we style the light of nature ; 
and oppose, by that figurative phrase, to express declara- 
tions of his will ? 

The hypotheses or theories which attempt to resolve this 
q^uestion, may be reduced, I think, to two. , 

According to one of them, there are human actions 
which all mankind approve, human actions which all men 
disapprove; and these universal sentiments arise at the 
thought of those actions, spontaneously, instantly, and in- 
evitaoly. Being common to all mankind, and inseparable 
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from the thoughts of those actiona these sentiments am 
marks or signs of the Divine pleasure. They are proofs that 
the actions which excite them ai’e enjoined or forbidden by 
the Deity. 

The rectitude or pravity of human conduct, or its agTee- 
ment or disagreement with the laws of G od, is instantly 
inferred from these sentiments, without the possibility of 
mistake. He has resolved that our happiness shall depend 
on our keeping his commandments: and it manifestly con 
sists with his manifest wisdom and goodness, that we should 
know them promptly and certainly. Accordingly, he has 
not committed us to the guidance of our slow and fallible 
reason. He has wisely endowed \m ynth feelingSy which 
warn us at eveiy step ; and pursue us, with their importu- 
nate reproaches, when we wander from the path of our 
duties. 


These simple or inscrutable feelings have been compared 
to those which we derive from the outward senses, and 
have been referred to a peculiar faculty called the moral 
sensei though, admitting that the feelings exist, and are 
proofs of the Divine pleasure, I am unable to discover the 
analogy which suggested the comparison and the name. 
The objects or appearances which properly are perceived 
through the senses, are perceived immediately, or without an 
inference of the understanding. According to the hypo- 
thesis which I have briefly stated or suggested, there is 
always an inference of the understanding, though the in- 
ference is short and inevitable. From feelings which arise 
within us when we think of certain actions, we infer that 
those actions are enjoined or forbidden by the Deity. 

The hypothesis of a mm^al sense has been expressed by 
various terms ; by the term common seme in relation to man- 
kind in general; comdevwe in relation to the individual. 
And the laws of God to which these feelings are supposed 
to be the index have been styled innate practical principles. 
Tho theory or According to the other of the adverse theories or hypo- 

hy^hesJE of which are not revealed or promul- 

gated, must he gathered by man from the goodness of God, 
and from the tendencies of human actions. In other 
words, the benevolence of God, with the principle of general 
utility, is our only index or guide to his unxevealed law. 
the* designs the happiness of ail his sentient creatures, 

theory of ^ Some human actions forward that benevolent purpose, or 

tttuity their tendencies are beneficent or useful. Other numan ac- 

tions are adverse to that pu^ose, or their tendencies are 
mischievous or pernicious. The former, as promoting his 
purpose, God has enjoined. The latter, as opposed to his 
purpose, God has forbidden. He has given us the faculty 
of observing ; of remembering; of reasoning: and, by duly 
applying those faculties, we may collect the tendencies of 


Theory of Utility. 

om actions* Knowing’ the tendencies of our actionSj and 
knowing Ms "benevolent purpose, we know Ms tacit com.- 
... mauds. ■ ■■ 

Such is a brief summary of this celebrated theory. I 
should wander to a measureless distance from the main pur- 
pose of my lectures, if I stated ail the explanations with 
which that suinmaiy must be received. But, to obviate the 
principal misconceptions to which the theory is obnoxious, 
I will subjoin as many of those explanations as my purpose 
and limits wiU admit. 

The theory is this. Inasmuch as the goodness of 

God is boundless and impartial, he designs the greatest 
happiness of all his sentient creatures. From the tenden- 
cies of human actions to increase or diminish the aggregate 
of human ers-joyments, we may infer the laws which he 
has given, hut has not expressed or revealed. 

Now the tendency of a human action thus understood 
is the whole of its tendency : the sum of its probable con- 
sequences, remote and collateral, as well as direct, in so far 
as they may influence the general happiness. 

Trying to collect its tendency (as thus understood), we 
must not consider the action as if it were single and imvr- 
lated^ hut must look at the class of actions to which it 
belongs. The question is this i — If acts of the dnss were 
generally done, or genm'ally forborne or omitted, what would 
be the probable effect on the general happiness or good ? 

Considered by itself, a mischievous act may seem to be 
useful or harmless. Considered by itself, a useful act may 
seem to be pernicious. 

For example, If a poor man steal a handful from the 
heap of his rich neighbour, the act, considered by itself, is 
harmless or positively good. One man’s poverty is assuaged 
with the superfluous wealth of another. 

But suppose that thefts were general (or that the useful 
right of property were open to frequent invasions), and 
mark the result. 

Without securit^jr for property, there were no induce- 
ment to save. Without habitual saving on the part of 
proprietors, there were no accumulation of capital. With- 
out accumulation of capital, there were no fund for the 
payment of wages, no division of labour, no elaborate and 
costly machines : there were none of those helps to labour 
which augment its productive power, and, therefore, mul^ly 
the enjoyments of every individual in the community. Fre- 
quent invasions of property would bring the rich to poverty, 
and aggravate the poverty of the poor. 

Again ; If I evade the payment of a tax imposed by a 

f ood government, the specific effects of the mischievous for- 
earance are indisputably useful. For the money which I 
unduly withhold is convenient to myself j and, compared 
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Paet I. with the bulk of the public revenue, is a quantity toe small 
§ 1. to be missed. But the regular payment of taxes is neces- 
sary to the existence of the government. And I, and the 
rest of the community, enjoy the security which it gives, 
because the payment of taxes is rarely evaded. 

In the cases now supposed, the act or omission is good, 
considered as single or insulated; but, considered with the 
rest of its class, is evil. In other cases, an act or omission 
is evil, considered as single or insulated ; but, considered 
\vith the rest of its class, is good. 

For example, A punishment, as a solitary fact, is an 
evil; the pain inflicted on the criminal being added to the 
mischief of the crime. But, considered as part of a system, 
a punishment is useful or beneficent. By a dozen or score 
of punishments, thousands of crimes are prevented. With 
the sufierings of the guilty few, the security of the many is 
purchased. By the lopping of a peccant member, the body 
IS saved from decay. 

According to If the tendencies of actions considered in the light above 
nientioned be the index to the will of God, it follows that 
commands most of his commands are general or universal. The useful 
acts wliich he enjoins, and the pernicious acts which he 
^ ‘ prohibits, he enjoms or prohibits, for the most part, not 
singly, but by classes: not by commands which are par- 
ticular, or directed to insulated cases ; but by laws or rules 
which are general, and commonly indexible. 

For example. Certain acts are pernicious, considered as 
a class : while such are the motives or inducements to the 
commission of acts of the class, that unless we were deter- 
mined to forbearance by the fear of punishment, they wovld 
be frequently committed. If we combine these data with 
the wisdom and goodness of God, we must infer that he 
forbids such acts without exception. In the tenth, or the 
hundredth case, the act might be useful ; in the nine, or the 
ninety and nine, the act would be pernicious. If the act were 
permitted or tolerated in the rare and anomalous case, the 
motives to forbear in the others would be weakened or 
destroyed. In the hurry and tumult of action it is hard 
to distinguish justly. To grasp at present enjoyment, and 
to turn from present uneasiness, is the habitual inclination 
of us all. And thus, through the weakness of our judg- 
ments, and the more dangerous infirmity of our wills, we 
should frequently sti'etck the exception to cases embrac^ by 
the rule. 

Consequently, where acts, considered as a class, are 
useful or pernicious, we must conclude that he enjoins or 
forbids them, and by a 7'ide which probably is inflexible. 
foitow\rom Such, I say, is the conclusion at which we must arrive, 
the theory^f Supposing that the fear of punishment be necessary to ia- 
utility, that cite or restrain. This is not the case in regard to all 
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kinds of actions. To some useful acts we are sufficiently 
prone, and from some miscMevous acts sufficiently averse, 
witlioiit tlie motives wMch are presented to tiie will "by a 
lawgiver. Motives natural or spontaneous impel us to 
action in tlie one case, and hold us to forbearance in the 
other.^ In the language of Mr. Locke, ^The mischievous 
omission or action would bring down evils upon us, which 
are natural products or consequences; and which, as 
natural inconveniences, operate withmt a lawl 

Now, if the ordinary measure or test for trying the ten- 
dencies of our actions be that above explained, the most 
current and specious of the objections which are made to 
the theory of utility, is founded in gross mistake, and is 
open to triumphant refutation. 

That objection may be stated thus : 

^ Pleasure and pain (or good and evil) are inseparably 
^ connected. Every act and forbearance is followed by 
^hoth: immediately or remotely, to ourselves or to our 

* fellow-creatures. 

^ Consequently, if we shape our conduct justly to the 

* principle of general utility, every election which we make 
^ between doing or forbearing from an act will be preceded 
^ by the following process. Fi?'st: We shall conjectoe 
^ the consequences of the act, and also the consequences of 
^ the forbearance. Secondly : We shall compare the con- 
^ sequences of the act with the consequences of the for- 
‘ bearance, and determine the balance of advantage. 

^ Now suppose we actually tried this process before 

* an'iving at our resolves. Mark tbe absurd and mischievous 
^ effects which would inevitably follow. 

^ Generally speaking, the period allowed for deliberation 
^ is brief : and to lengthen deliberation beyond that limited 
^ period is equivalent to forbearance or omission. Oon- 
^ sequently, if we performed this process completely, we 
^ should often defeat its purpose. But feeling the necessity 
^ of resolving promptly, we should not perform the process 
^ completely or correctly. We should guess or conjecture 
^hastily the effects of the act and the forbearance, and 
^ compare their respective effects with equal precipitancy. 
^ Our premises would be false or imperfect ; our conclusions, 
^ badly deduced. Labouring to adjust our conduct to the 
^ principle of general iitili^, we should work inevitable 
^ mischief. 

* And such would be the consequences ot following the 
^ principle of utility, though we sought the true and the useful 
‘ with simplicity and in earnest. But, as we commonlv 
^ prefer our own interests to those our fellow-creatures, 
^ and our own immediate to our own remote interests, it is 
' clear that we should warp the principle to selfish and 
‘ hurtful ends/ 
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Such, I believe, is the meaning* of those— if th sy have a 
meaning— who object to the principle of utility ‘ that it is 
a principle of conduct.^ 

It has been said, in answer to this objection, that it 
involves a contradiction in terms. Danger is another name 

probable mischief \ And, surely, we best avert the pro- 
bable mischiefs of oux conduct, by estimating its probable 
consequences. To say Hhat the principle of utility is a 
danger(m8 principle of conduct,’ is to say Hhat it is 
contrary to utility to consult utility.’ 

Now, though this is so brief and pithy that I heartily 
wise it were conclusive, I must admit that it scarcely 
touches the objection. For the objection assumes that we 
cannot foresee and estimate the proDable effects of our con- 
duct: and the argument is that by the attempt at calcu- 
lation, which woiiid inevitably fail, we shoidd fall into error 
and sin, and so deviate from the principle of utility by 
which we professed to be guided. A proposition involving 
when fairly stated nothing like a contradiction. 

But, though this is not the refutation, there is a refu- 
tation. 

And first, If utility be our only index to the tacit com- 
nands of the Deity, it is idle to object its imperfections. 
We must even make the most of it. 

If man were endowed with a moi'al sense, or in other 
words were gifted with a peculiar organ for acquiring a 
knowledge of the duties imposed upon him by the Deity, these 
would be subjects of immediate consciousness, and an attempt 
to displace that invincible consciousness by the principle of 
utility would be impossible, and manifestly absurd. But, if 
we are not gifted with that peculiar organ, we must gather 
our duties, as best we can, from the tendencies of human 
actions ; or remain, at our own peril, in ignorance of oui 
duties. 

Before stating the second answer to the objection 1 
must observe that the objectors misunderstand the theoiy 
which they impugn. They assume that, if we adjusted oiir 
conduct to the principle of general utility, every election 
which we made between doing and forbearing from an act 
would be preceded by a calculation : by an attempt to con- 
jecture and compare the respective probable consequences of 
action and forbearance. 

And, granting their assumption, I grant their inference. 

I grant that the principle of utility were a halting and 
purblind guide. 

But their assumption is groundless. For, according 
to that theory, oi:^ conduct would conform to rules inferred 
from the tendencies of actions, hut would not be deter- 
mined by a dire(^t resort to the principle of general 
utility. Utility would be the test of our conduct ultimately, 
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but not immediately : the immediate test of the rules to 
T^^hich our conduct would conform, hut not the immediate 
test of specific or individual actions. Our rules would 
fashioned on utility ; our conduct, on our rules. 

The second answer to the objection consists merely in 
a reiteration of the explanations of the theory already ad- 
vanced, and the deduction of some necessary conclusions. 

The whole tendency of an act, — the sum of its probable 
results in all their infinite ramifications, — can only be 
measured by supposing that acts of the kind were largely 
practised, and considering the probable result. The total 
is often capable of a direct estimation, for which, if we re- 
gard only the individual act, there are no certain data. 
Thus we arrive at a means for testing the quality of the 
individual act. 

The question therefore is what would be the probable 
efiect upon the general happiness or good, if acts of the class 
were generally done or forborne. If the balance of advan- 
tage or disadvantage lie on the positive side, the tendency 
of the act is good : the general happiness requires that 
aoU of the da^ shall he done. If it lie on the negative 
side, the tendency of the act is bad : the general happiness 
requires that of the cte shall be forborne. 

But, concluding that acts of the class are useful or per- 
nicious, we are forced upon a further inference. Adverting 
to the known wisdom and the known benevolence of the 
Deity, we infer that he enjoins or forbids them by a general 
and inflexible ruU, 

Such is the inference at which we inevitably arrive, 
supposing that the acts be such as to call for the intervention 
of a lawgiver. 

To n'ule& thus inferred, and lodged in the memory, our 
conduct would conform immediately if it were tridy adjusted 
to utility. 

We should not therefore, as the objection supposes, be 
under the necessity of pausing and calculating upon each act 
or forbearance. To do so would be superfluous, inasmuch as 
the result of that process would be embodied in a known 
^'ule ; and mischievous, inasmuch as the tme result would 
be expressed by that rule, whilst the process would probably 
be faulty if it were done on the spur of the occasion. On 
the contrary, the inferences sugg^ted to our minds by re- 
peated experience and observation are drawn into ptw- 
dples^ or compressed into 5 and these we carry about 

us ready for use, and apply to individual cases promptly or 
without hesitation. 

This is the main, though not the only use of theory. 
which ignorant and weak people are in a habit of oppodng 
to practice. 
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‘ 'Tis true in jfAeory; but, tlien, ^tis false m ‘pn'actiee^ 
says Noodle, with a look of the most ludicrous profundity. 

But, with deference to this worshipful and weighty per- 
sonage, that which is true in theory is also true in practice. 

Seeing that a true theoiy is a compendium of particular 
truths, it is necessarily true as applied to particular cases. 
Unless the theory be true of particulars, and therefore true 
in practice, it has no truth at all. Ti^uth is always particular, 
though language is commonly general. Unless the terms 
of a theory can be resolved into particular truths, the theory 
is mere jargon : a coil of those senseless abstractions which 
often ensnare the instructed, and betray the ignorant. 

They who talk of a thing being true in theo7'y but not 
true in mean (if they have a meaning) that the 

theory in question is false: that the particular truths which 
it concerns are treated imperfectly or incorrectly ; and that, 
if applied in practice, it might mislead. 

Speaking then generally, human conduct is inevitably 
guided by rules, in the form, for the most part, of general 
principles or maxims. 

The human conduct which is subject to the Divine com- 
mands, is not only guided by j'ules, but also by inoj'al senti- 
ments associated with those rules. 

If I believe (no matter why) that acts of a class or 
description are enjoined or forbidden by the Deity, a senti- 
ment of approbation or disapprobation is inseparably con- 
nected in my mind with the thought or conception of such 
acts. And by this I am uiged to do, or restrained from 
doing such acts, although I advert not to the reason in 
which my belief originated, nor recal the Divine rule which 
I have inferred from that reason. 

Now, if the reason in which my belief originated be 
the useful or pernicious tendency of acts of the class, my 
conduct is truly adjusted to the principle of general utility, 
but not determined by a direct resort to it. It is indeed 
guided remotel ;7 by calculation ; but, immediately, or at the 
moment of action, is determined by sentiment ; a sentiment 
associated with acts of the class, and with the rule which I 
have inferred from their tendency. 

For example, Reasons which are quite satisfactory, but 
somewhat numerous and intricate, convince me Hiat the 
institution of property is necessary to the general good, 
consequently, 1 am convinced that thefts are pernicious; 
and therefore I infer that the Deity forbids them by a 
general and inflexible rule. But I am not compelled to 
repeat the train of induction and reasoning by which I arrive 
at this rule, before I can know with certainty that I should 
forbear from taking your nurse. Through my previous habits 
of thought and by my eaucation, a sentiment of mermmi has 
become associated in my mind witii the thought or concep- 
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Dion of a theft : And I am determined by tJiat ready emotion 
to keep my fingers from your purse. 

To tbinli that the theory of utility would substitute cal- 
culation for sentiment, is ^ a gross and flagrant en'or : the 
error of a shallow, precipitete understanding. He who 
apposes calculation and sentiment, opposes the rudder to 
the breeze which swells the sail. Sentiment without cal- 
culation were blind and capricious ; but calculation without 
sentiment were inert. 

To crush the moral sentiments is not the scope or pur- 
pose of the true theory of utility. It seeks to impress those 
sentiments with a just or beneiicent direction; to free us of 
groundless likings, and from the tyi’anny of senseless anti- 
pathies ; to fix our love upon the useful, our hate upon the 
pernicious. 

If, then, the principle of utility were the presiding prin- 
ciple of our conduct, our conduct would be determined 
immediately by Divine rules^ and sentiments associated with 
those rules. And the application of the principle of utility 
to particular cases, would neither be attended by the errors, 
nor followed by the mischiefs, which the cimrent objection 
in miestion supposes. 

Hut these conclusions (like most conclusions) must be 
taken with limitations. 

There certainly are cases (of comparatively rare occur- 
rence) wherein the specific considerations balance or out- 
weigh the general ; cases which (in the language of Bacon) 
are ‘ immersed in matter ; ’ cases perplexed with peculiarities 
which cannot he safely neglected, in short mwmalom cases. 
Even in these to depart from the rule is mischievous ; but 
the specific consequences of the resolve are so important 
that the mischief of following the rule may outweigh the 
mischief of breaking it. 

For instiince it is a general inference from the principle 
of utility, that God commands obedience to established 
Govermiieiit. Without obedience to ‘ the powers that be ’ 
security is wejikened, and happiness, as a general rule, 
diminished. Disobedience even to a bad government is an 
evil. But the change from a bad government to a good one 
is an end so importent, that if resistance will probably attain 
that end the subjects are justified in entertaining the question 
of resistance. The members of a political society who re- 
volve this momentous question mu^st dismiss the rule and 
calculate specific consequences. They mnst measm*e the 
extent of the mischief wrought by the actual government ; 
the chance of getting a better by resistance ; the inevitable 
evil of resistance whether it prosper or fail ; and the possible 
good which may follow successml resistance. And upon a 
calculation of these elements they must solve the question 
to tile best of their knowle<ige and ability. 
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In tlie anomalous case the application of the principle of 
atility would he heset with the difficulties which the oTbjee- 
tion in question imputes to it generally. The calculation 
and resolve would oe a difficult and uncertain process, and 
one upon which the wise and the good and the brave might 
differ. A Milton or a Hampden might animate their 
coimtiymen to resistance, a Hobbes or a Falkland would 
counsel obedience and peace. 

But although the principle of utility would afford no 
certain solution, the community would be fortunate if their 
opinions and sentiments were formed upon it. ^ The pre- 
tensions of each parly being referred to an intelligible 
standard, would be capable of abatement by mutual con- 
cessions, so that compromise would be at least possible. The 
adherents of the established government might prefer innova- 
tions which they dis^proved to the mischiefs of a violent 
contest. The party affecting reform would probably accept 
concessions short of their notions and wishes, rather than 
insist in the pursuit of a greater possible good through the 
evils and hazards of a war. 

But if instead of measuring the object by the standard of 
utility, each party were led by the ears and appealed to 
unmeaning phrases such as ^ the rights of man,' ^ the sacred 
rights of sovereigns,’ ‘unalienable liberties,’ ‘eternal and 
immutable justice,’ 'an original contract or covenant,’ oi 
‘ the principles of an inviolable constitution,’ neither could 
compare its object with the cost of a violent pursuit, noi 
would there be room for compromise. The phrases having 
no meaning, the objects represented by them are of course 
invaluable^ and must be fought for ‘ to the bitter end ’ re- 
gardless of cost. 

It really is important that men should think distinctly 
and speak with a meaning. 

In most of the domestic broils which have agitated 
civilized communities, the result has been determined or 
seriously affected by the nature of the prevalent talki by the 
nature of the topics or phrases which have figured in the 
war of words. 

Talie for example the jpeedless and disastrous war waged 
by England with her American colonies. The stup'd and 
infuriate majority who rushed into that odious war, could 
perceive and discourse of nothing but the sovereignty of the 
mother country, and her so-called nght to tax her colonial 
subjects. 

Had the dominant opinions and sentiments of the people 
of England been fashioned on the principle of utility, the 
public would have asked, —Is it the interest of England to 
insist upon her sovereignty F Is it her interest to exercise 
her right without the approbation of the colonist? ? For 
the chanc^ of a slight revenue to be wrung from hei A meiican 
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subjects, and of a trifling relief from tlie taxation whicli 
now oppresses herself, shall she drive those reluctant subjects 
to assert their alleged independence, visit her own children 
with the evil of war, squander her treasures and soldiers 
in trying to keep them down, and desolate the very region 
from which the revenue must be drawn ? 

If these and the like considerations had determined the 
public mind, the public would have damned the project of 
taxing and coercing the colonies, and the Government 
would have abandoned the project. Thus would the ex- 
penses and miseries of the war have been avoided; the 
connection of England with America not have been tom 
asunder; and if their common interests had led them to 
dissolve it quietly, the relation of sovereign and subject, 
of parent and child, would have been followed by an equal, 
but intimate and lasting alliance. For the interests of the 
two peoples coincide, and the hostilities, open and covert, 
which still smoulder between them, are the offspring of an 
antipathy begotten of their original quamel. 

Such considerations would have swayed the mind of the 
English Parliament and public had they listened to Mr. 
Burke, He asked them what they would get if the project 
of coercion should succeed ; and implored them to compare 
the advantage with the hazard and the cost. But the sound 
practical men still insisted on the tight) and sagaciously 
shook their heads at him, as a refiner and a theorist. 

If a serious difference shall arise between ourselves and 
Canada, or if a serious difference shall arise between our- 
selves and Ireland, an attempt will probably be made to cram 
us with the same stuff. But, such are the mighty strides 
which reason has taken in the interval, that I hope we 
shall not swallow it with the relish of our good ancestors. 
It will probably occur to us to aslc whether she be worth 
keeping, and whether she he worth keeping at the cost of 
a war ? — I think there is nothing romantic in the hope 
which I now express; since an admirable speech of Mr. 
Baring, advising tiie relinquishment of Canada, was seem- 
ingly received, a few years ago, with general assent and 
approbation.* 

* This was published in 1832. Since then further advances have 
been made towards the rational discussion of such questions. In- 
deed moar people would now be ashamed to discuss them without 
at least professing to argue on grounds of utility. The particular 
topics immediately above referred to are at this time ( 1874) hardly 
tigitatetl, tlieone because Caua<iais self-reliant and content, the other 
liecause leading statesmen of both parties are agreed, on the argument 
of expediency alone, that Ireland/# worth keeping at the cost of a war. 
By way of contrast to the principal topic discussed in the text may 
be suggested tiie question which arose at the commencement of the 
^eat w'ar of Seces.siont in Amenca, There were not wanting cries or 
mlae issues — ^l^he right of Secession— The Union one and indivisible. 
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There are, then, anomalous cases; and to these the man 
whose conduct was fashioned on utility, would apply that 
ultimate principle immediately or directly. And the appli- 
cation of the principle would probably be beset with the 
difficulties which the current objection in question imputes 
to it generally. 

But even in these cases, the principle would alFord an 
intelligible test, and a likelihood of a just solution : a pro- 
bability of discovering the conduct required by the general 
good, and therefore required by the commands of a wise 
and benevolent Deity. 

And the anomalies, after all, are comparatively few. ^ In 
the great majority, of cases, the general happiness requires 
that rw/ps shall be obseiwed, and that sentiments associated 
with rules shall be promptly obeyed. K oiu* conduct 
were truly adjusted to the principle of general utility, out 
conduct wouM seldom be determined by an immediate or 
direct resort to it 


LECTURE III. 

But herearises a difficully which is really perplexing, and 
which hardly admits of a complete solution. 

If the Divine laws must be gathered from the tendencies 
of action, how can they who are bound to keep them, know 
them fiilly and correctly P 

So munerous are the classes of actions to which those 
laws relate, that no single mind can mark the whole of those 
classes, and examine completely their respective tendencies. 

Besides, ethical, like other wisdom, * cometh by oppor- 
tunity of leisure : ^ And the many busied with earning the 
means of living, are imabie to explore the field of ethics, 
and to learn their numerous duties by learning the tendencies 
of actions. 

If the Divine laws must be gathered from the tendencies 
of actions, the inevitable conclusion is absurd and monstrous 
— God has given us laws which no man can know com- 
pletely, and to which the great bulk of mankind has scarcely 
the slightest access. 

The considerations suggested by this and the next dis^ 
course, may solve or extenuate this perplexing difficulty. 


But there were issues more real and important. To confine within 
the states who owned it their abominable domestic institution — 
(emancipation was an afterthought) : to protect the threatened, 
channels of commerce and nation^ wealth : these were the large 
obiects which tardily determined the inflexible purpose of the 
President who interpreted the mind of a great nation.— R. C» 
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In so far as law and morality are wliat tliey ought to be, Lect. 

leffal and moral rules have been fasMoned on tbe principle HI. 

of utility, or obtained by observation and induction from the ' * ' 

tendencies of human actions. But it is not necessaiy that 
all whom they bind should Imow or advert to the process 
thro ug-li which they have been gotten. If all whom they ' ° 

bind Iceep or observe them, the ends to which they exist are 
suliiciently accomplished ; although many of the persons 
who observe them are unable to perceive their ends, and 
ignorant of the method by which they have been constructed 
or of the proofs by which they are established. 

According to the theory of utility, the science of Ethics 
or Deontology (or the science of Law and Morality, as they 
should be, or ought to be) rests upon observation and induc- 
tion. The science has been formed, through a long succes- 
sion of^ages, by many and separate contributions from many 
and separate discoverers. No single mind could explore the 
whole of the field, though each of its numerous departments 
has been explored by numerous inquirers. 

If positive law and morality were exactly fashioned to 
utility, all its constituent rules might be known by all or 
most. But all the numerous reasons, upon which the sys- 
tem would rest, could scarcely be compassed by any ; while 
most must limit their inquiries to a few of those numerous 
reasons. Many of the rules of conduct actually observed 
or admitted would be taken even by the most instructed 
on authority, testimony, or trust, and a large number of the 
less instructed, without an attempt to examine the reasons, 
must receive the whole of the rules from the teaching and 
example of others. 

But this inconvenience is not peculiar to law and mo- 
rality. It extends to all the sciences, and to all the arts. 

Many conclusions of mathematics applied to natural 
phenomena are doubtless believed on authority or testimony 
by deep and searching mathematicians*, and of the thou- 
sands who apply arithmetic to daily and homiy use, not 
one in a himdred know^s or surmises the reasons upon which 
its rules are founded. Of the millions who till the earth 
and ply the various handicrafts, few are acquainted with 
the grounds of their homely hut important arts, though 
these arts are generally practised with passable expertness 
and success. The greatest part of any man’s Icndwledge 
consists of results gotten by the researches of others, and 
taken by himself upon testimony. 

And in many departments of science we may safely rely 
upon testimony : though the knowledge which we thus ob- 
tain is less satisfactory than that which we win for our- 
selves by direct examination of the proofs. 

In the mathematical and physical sciences, and in the arts 
which are founded upon them, we may commonly trust the 
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ooncliisious wliicli we t&kQ upon authority. For the adepts 
in these sciences and arts agree in many of their most im- 
portant results, and are at least free from any temptation to 
deceive the ignorant. 

But the case is unhappily different with the important 
science of ethics, and with the various sciences— -legislation, 
politics, and political economy — nearly related^ to ethics. 
Those who have inquhed, or affected to inquire into^ ethics, 
have rarely been impartial, and therefore have differed in 
their results. Sinister interests, and prejudices thence ^aris- 
ing, have made them advocates rather than inquirers. 
Instead of examining the evidence and honestly pursuing its 
consequences, most of them have hunted for arguments in 
favom of f/iven conclusions, and have neglected or purposely 
siqopressed the unbending and incommodious considerations 
which pointed at opposite inferences. 

Now how can the hulk of mankind, who have little 
opportunity for research, compare the respective merits of 
these varying and hostile opinions ? Here, testimony is not 
to he trusted. There is not that concurrence or agreement 
of numerous and hnpartial inquirers^ to which the most cau- 
tious and erect understanding readily and wisely defers. 
The multitude, anxiously busied with the means of earning 
a precarious livelihood, are debarred from every opportunity 
of carefully surveying the evidence : whilst every authority^ 
whereon they may hang their faith, wants that mark of 
trustworthiness which justifies reliance on authority. 

Accordingly, the science of ethics and the nearly 
related sciences lag behind the others. The sincere inquirers 
are few, and the multitude undiscriminating. Consequently 
the advancement of the sciences themselves is comparatively 
slow ; whilst the most perspicuous of the truths, with which 
they are occasionally enriched, are either summarily rejected 
by the many or win their way to general assent through a 
long and dubious struggle with established and obstinate 
errors.'. 

Many of the legal and moral rules which obtain in the 
most civilized communities, rest upon brute custom and not 
upon manly reason. They have been taken from preceding 
generations without examination, and are deeply tinctured 
with the childish caprices and narrow views of barbarity. 
And yet they have been cherished and perpetuated, through 
ages of advancing knowledge, to the comparatively eniig^ 
ened period in which it is our happiness to live. 

It were idle to deny the difficulty. The diffusion and 
the advancement of ethical truth are hindered by great and 
peculiar obstacles. 

But these obstacles, I am firmly convinced, will gradually 
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disappear. In fcwo causes of slow but sure operation, we may Lbcj*. 
clearly perceive a cure, or, at least, a palliative of tbe evil.— - irr / 

In eveiT civilized community of tbe Old and New World, ' » — 

the leading principles of tbe science of etbics, and of tbe 
nearly related sciences, are gradually finding tbeir way, in 
company witb other knowledge, amongst tbe mass oi tbe 
people : whilst tbe persons who accurately study, and labour 
to advance these sciences, are proportionally increasing in 
number, and waxing in zeal and activity. From tbe combi- 
nation of these two causes we may hope for a more rapid 
progress both in the discovery and in. tbe diffusion of moral 
truth. 

Profound knowledge of these, as of tbe other sciences, 
will always be confined to the comparatively few who study 
them long and assiduously. But tbe multitude are fully com- 
petent to conceive tbe leading principles, and to apply them 
to particular cases, And, if they were imbued with those 
principles, and practised in tbe art of applying them, they 
would be docile to tbe voice of reason, and armed against 
sophistry and error. Tbe man who is both ignorant of 
principles and unpractised in right reasoning differs vastly 
from the man who is simply ignorant of particulars or 
details. The latter can reason correctly from premises supplied 
to him, and can justly estimate tbe conclusions drawn from 
those premises by others. If tbe minds of tbe many were 
informed*and invigorated, so far as tbeir position will permit, 
they could distinguish tbe statements and reasonings of 
tbeir instructed and judicious friends, from tbe lies and 
fallacies of those who would use them to sinister pui’poses, 
and from tbe equally pernicious nonsense of tbeir weak and 
ignorant well-wishers. They would thus be competent to 
examine and fathom tbe questions which it most behoves 
them to understand: Though tbe leisure which they can 
snatch from their callings is necessarily so limited, that their 
opinions upon numerous questions of subordinate importance 
would continue to be taken from the mere authority of 
others. 

The shortest and clearest illustrations of this most 
cheering truth, are furnished by the inestimable science of 
political economy. The broad or leading principles of this 
science may be mastered, with moderate attention, in a 
short period. With these simple, but commanding princi- 
ples, a number of important questions are easily resolved. 

And if the multitude (as they can and will) shall ever 
understand these principles, many pernicious prejudices will 
be extirped from the popular mind, and truths of ineffable 
moment planted in their stead. 

For example, tbe inequality which in aH civilized coun- 
tri-ss follows the beneficent institution of property, is 
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necessarily invidioiis. To tlie jaundiced eyes of tlie i^nm'ant 
poor it seems monstrous tliat they who toil and produce should 
fare scantily, while others who delve not nor spin ’ shoiild 
batten on the fruits of labour. Of the numerous evils which 
flow from this single prejudice I shall touch on a few. 

In the fii’st place, this prejudice blinds the people to the 
cause of their sufferings, and to the only remedy or pallia- 
tive which the case will admit. 

Want and labour spring from the niggardliness of na- 
ture, and not from the inequality which is consequent on 
the institution of property. These evils are inseparable 
from the condition of man upon earth ; and are lightened, 
not aggravated, by this useful, though invidious institution. 
Capital and the arts which depend on it are creatures ol 
the institution of property, and from capital and by means 
of the arts depending on it the reward of the lahom'ers is 
obtained. Without the institfition of property and the 
capital accumulated by it their reward would he far scantier 
and infinitely more precarious than it is. They are in fact, 
though not in name, co-sharers in the accumulated wealth. 

It is to he wished that their reward -were greater, and 
that their toil consisted of less incessant driidgeiy. But 
any change in these respects depends on themselves and not 
on the will of the rich. In the tnie of population^ 

detected by the sagacity of Mr. Malthus, they must look 
for the cause and the remedy of their penury and excessive 
toil. There they may find the means of comparative 
affluence, of reasonable leism’e, and of personal dignity and 
political influence. 

And these momentous truths are deducible from plain 
principles, by short and obvious inferences. Here is no 
need of large and careful research, or of subtle and sustained 
thinlring. If the people understood distinctly a few indis- 
putable propositions, and were capable of an easy process of 
reasoning, their minds would he pmged of the prejudice 
which blinds them to the cause of their suflerings, and they 
would see and apply the remedy suggested by the principle 
of population. Their repinings at the affluence of the rich, 
would be appeased. Their murmurs at tlie injustice of the 
rich, would be silenced. would see that violations 

of property are mischievous to themselves : — by weakening the 
motives to accumulation, and so diminishing the fund which 
yields the labourer his subsistence. They would see that 
they are deeply interested in the security of property : that, 
if they adjusted their numbers to the demand for their 
lahoiu', they would share abundantly with their employers 
in the blessings of that useful institution. 

Another of the numerous evils which flow from the pre- 
judice in question, is the frequency of crimes. Nineteen 
offences out of twenty are oflences against property. To 
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offences of tMs class poverty, for tlie most part, is the iu- 
centive.: 

And wMle tMs prejudice perpetuates poverty by Minding 
people to tlie cause and the remedy, it weakens the restraints 
which arise from public disapproWion. 0 ompared with 
the fear of legal punishment, that of public disapprobation 
is scarcely less effectual as a deterring motive, and infinitely 
more effectual as a means of rooting in the soul a prompt 
aversion from crime. The activity aroused in the case of 
crimes which excite public disapprobation strengthens 
the legal sanction by maldng detection and punishment more 
certain. 

If the people saw distinctly the tendencies of offences 
against property and the grounds of the punishments ; if 
they were therefore bent upon pm’suing the criminals to 
justice; the laws which prohibit these offences would seldom 
be broken with impunity, and by consequence would seldom 
be broken. An enlightened people were a better auxiliary 
to the judge than an army of policemen. 

But, in consequence of the prejudice in question, the 
fear of public disapprobation scarcely operates upon the poor 
to the end of restraining them from oftences against the pro- 
perty of the wealthier classes. For every man’s puMic is 
formed of his own class. The poor man’s public is formed 
of the poor. And the crimes which affect merely the pro- 
perty of the wealthier classes ar% regarded with little dis- 
favour, and with no abhorrence, by the indigent and ignorant 
portion of the working people. Not perceiving that such 
crimes are pernicious to all classes, but considering property 
to be a benefit in which they have no share and which is 
enjoyed by others at their expense, they are prone to con- 
sider such crimes as rejv'uah made upon usurpers and 
enemies. They regard the criminal with sympathy rather 
than with indignation. They incline to favour, or, at least, 
wink at his escape, rather than to lend their hearty aid 
towards bringing him to justice. 

Those who have inquired into the causes of crimes, and 
into the means of lessening their number, have commonly 
expected magnificent results from an improved system of 
^nishments, Doubtless something might be and has been 
done by a judicious mitigation of punishments, and by re- 
moving that ffequent inclination to abet the escape of a 
criminal which springs ffom their repulsive severity. Some- 
thing also by improvements in prison-discipline, and by 
providing a refuge for criminals who have suffered their 
punishments. For the stigma of legal punishment is com- 
monly indelible ; and, by debarring the unhappy criminal 
from"* the means of living honestly, forces him on further 
crimes. 

But nothing but the diffusion of knowledge through the 
p'eat mass of the people will go to the root of the evil. 
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Nothing “but this will extirpate their prejudices, and correct 
their moral sentiments: or lay them under the beneficial re- 
straints which operate so potently on the more cultivated 
. classes. ■ , ^ ^ ‘ , , 

The evils which I have now mentioned, with many 
which I pass in silence, flow from a single prejudice, — a 
smy/e error. And this, with other prejudices, might he 
expelled from the understandii^s and sentiments of the 
multitude, if they had mastered the broad principles of the 
science of political economy, and could make the easiest 
applications of those simple, though commanding truths. 

The mcer points of political economy, e.g.^ the functions 
of paper money, the incidence of taxes, &c.^ will probably 
never be understood by the multitude, and their opinions (if 
they have any) on those points will always be taken Jfrom 
authority. But the infinitely more important principles, — 
the reasons which call for the institution of property, and 
the effect of the principle of population on the price of labour, 
— are not difficult to master. If these were clearly appre- 
hended by the many, they would be raised from penury 
to comfort: from the necessity of toiling like cattle, to the 
enjoyment of sufficient leisure: from ignorance and brutish- 
ness, to loiowledge and refinement : from abject subjection, 
to the independence which cwnmands respect. 

I could show, by many additional and pregnant examples, 
that the multitude unmht clearly apprehend the leading 
principles of ethics, andnlso of the nearly related sciences : 
and that, if they had seized these principles, and could reason 
distinctly and justly, all the more momentous of the deri- 
vative practical truths would find access to their understand- 
ings and expel the antagonist errors. 

And the multitude (in civilized communities) wmiild 
soon apprehend these principles, and would soon acquire the 
talent of reasoning distinctly and justly, if one of the weight- 
iest of the duties, which God has laid upon governments, 
were performed with fidelity and zeal. For, if we must 
construe those duties by the principles of general utility, 
it is not less incumbent on governments to forward tlie 
diffusion of Imowledge, than to protect their subjects from 
one another by a due administration of justice, or to defend 
them by a militaiy force from the attacks of external 
enemies. A small fraction of the siuns which are squan- 
dered in needless war, would provide complete instruction 
for the working people : would give this important class that 
portion in the knowledge of the age, which consists with the 
nature of their callings, and with the necessity of toiling for 
a livelihood. 

If ethical science rest upon observation and induction 
fltppiied to the tendencies of actions, much of it (I admit) 
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mil ever l>e liidden from tlie nmltitiidej or be taken by 
them on autliority, testimony, or tarust. 

But the multitude might clearly understand the ele- 
ments or groundwork of the science, together with the more 
momentous of the derivative practical truths. To that extent 
they might be freed from the dominion of authority : from 
the necessity of blindly persisting in hereditary opinions 
and practices; or of toning and veering, for want of di- 
recting principles, with every wind of doctrine. 

Nor is this the only advantage which would follow the 
wide diffusion of those elements of ethical science. Another 
advantage would be the rapid advancement of the science 
itself. 

If the minds of the many were informed and invigorated, 
their coarse and sordid pleasures, and their stupid indif- 
ference about Imowledge, would be supplanted by refined 
amusements, and by liberal curiosity. A numerous bod}' 
of recruits fr’om the lower middle class and the higher 
class of the worldng people would thicken the slender ranlvs 
of the reading and reflecting public : the public whose opinion 
determines the success or failure of hooks; and whose 
notice and favoim are natimally courted by the writers. 

And until that public shall be much extended, the science 
of ethics, with all the nearly related sciences, will advance 
slowly. 

It was the opinion of Locke, *in which I fully concur, 
that there is no peculiar uncertainty in the subject or matte}- 
of these sciences ; that the great difficulties by which tiieir 
advancement is impeded, are extrinsic^ and arise from pre- 
judices, the offspring of sinister interests : and that if those 
who seek or affect to seek the truth would pursue it with 
steadiness and ^ indifferency ^ they might freq[iiently hit upon 
the object. 

But this ^indifferency,’ or impartiality, will be a rare 
quality among professors of truth, so long as their audience 
siiaU continue to be formed only from the classes elevated 
by wealth and social rank, and firom tlie so-called ^ liberal ’ 
callings. The only sui*e guide in these sciences is gmet-al 
utility : and the true conclusions of general utility will 
always run counter to the special interests of particular and 
narrow classes. It is hardly to be expected of writers 
whose reputation depends upon such classes, that they should 
fearlessly tread the path indicated by the general well-being. 

‘ Indifferency ’ is hardly to he expected of writers in so base 
a position. Knowing that a fi’action of the community can 
make or mar their reputation, they (perhaps unconsciously) 
accommodate their conclusions to the prejudices of that 
narrower public. Or again to borrow the apt expressions 
oi Locke, ^ they begin by espousing the well-endoxmd opinions 
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in fashion ; and then seek arguments to show their beauty, 
or to varnish and disguise liheir deformity/ 

This sinister influence is exemplified in the celebrated 
and much esteemed treatise of Paley on Moral and Political 
Philosophy. Dr. Paley was, as men go, a wise and virtuous 
man. By the qualities of his head and heart, by the cast 
of his talents and alfections, he was fitted, in a high degree, 
to seek for ethical truth, and to expound it successfully to 
others. He had a clear and a just understanding j a hearty 
contempt of paradox, and of ingenious, but useless refine- 
ments ; no fastidious disdain of the working people, but a 
warm sympathy with their homely enjoyments and sufier- 
ings. He knew that they are more numerous than all the 
rest of the community, and he felt that they are more im- 
portant than all the rest of the community to the eye of un- 
clouded reason and impartial benevolence. 

If the bulk of the community had been instructed, so 
far as their position will permit, he might have looked 
for a host of readers fi*om the middle classes : and from 
the better paid and more intelligent of the working people. 
To such readers, a well made and honest treatise on Moral 
and Political Philosophy, in his clear, vivid, downright, 
English style, would have been the most easy and attractive, 
as well as instructive and useful, of abstract or scientific 
books. 

But those numerous classes of the community were com- 
monly too coarse and ignorant to care for books of the sort. 
The great majority of the readers who were likely to look 
into his book, belonged to the classes which are elevated by 
rank or opulence, and to the peculiar professions or callings 
which are distinguished by the name of ^ liberal.^ A steady 
pursuit of the conclusions of general utility was therefore 
not the way to professional advancement, nor even the short 
cut to extensive reputation. And the character of the 
book betrays the position of the writer. In lilmost every 
chapter, and in almost every page, his fear of ofleuding the 
prejudices of his audience palpably suppresses the sugges- 
tions of Ms clear and vigorous reason, and masters the better 
affections which inclined Mm to the general good. 

He was one of the greatest and best of the great and 
excellent writers, who, by the strength of their pMlosopMcal 
genius, or by their large and tolerant spirit, have given im- 
perishable lustre to the Church of England, and extinguished 
or softened the hostility of many who reject her creed. 
He may rank with the Berkeleys and Butlers, with the 
Bmnets, Tillotsons and Hoadlys." 

But, in spite of the esteem with which I regard Ms 
memoiy, truth compels me to add that the book is unworthy 
of the man. For there is much ignoble truckling to tha 
dominant and infiiiential few. There is a deal of shabby 
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dopMstry in defence or extenuation of abuses wbicli tbe few 
are interested in upliolding. 

If there were a reading public numerous, discerning, 
aud impariial^ the science of ethics, and all the yarioua 
sciences which are nearly related to ethics, would advance 
with unexampled rapidity. 

By the hope of obtaining the approbation which it 
would bestow upon genuine merit, writers on these subjects 
would be incited to the patient research and rejection 
appropriate to a scientific inquiry. They would cultivate 
accmacy and simplicity of method, and seek precision, clear- 
ness and conciseness, as the first and only essential reqiii 
sites of style. And, what is equally important, they would 
become imbued with the spirit of dispassionate inquiry: 
they would pursue truth with ^ indinerency,’ secure in 
the" protection of a numerous and just public. They would 
scrutinise established institutions, and current or received 
opinions, fearlessly, but cooUy ; with the freedom which is 
imjgerioiisly demanded by general utility, but without the 
antipathy which is begotten by the dread of persecution. 

This patience in investigation, this accuracy and distinct- 
ness of method and style, this freedom and ^ indilferency ’ in 
the pursuit of the useful and the true, would thoroughly dis- 
pel the obscurity by which the science is clouded, and 
would clear it from most of its uncertainties. The wish, 
the hope, the prediction of Locke would in time be accom- 
plished : aud ^ ethics would rank with the sciences which 
are capable of demonstration,'* The adepts in ethical, as well 
as in .mathematical science, would commonly agree in their 
results : And, as the jar of their conclusions gradually sub- 
sided, a body of doctrine and authority to which the multi'’ 
tude might trust would emerge from the existing chaos. 
For -while the multitude would confine their direct ex- 
amination to the elements of the science, they would find 
in the uncmhnom or general comerd of numerous and im^ 
partial inquirers that mark of trust-worthiness which 
justifies reliance on authority, wherever we are debarred from 
the opportunity of examining the e’sidence for ourselves.* 


* The period which has elapsed since the foregoing lecture W7is 
written, if not fully answering to the author’s sanguine hopes, yet 
seems to have reached the beginning of a tardy fulfilment of some of 
them. And if sound conceptioi<s of ethics and political economy 
have in our own country penetrated more widely and deeply than a 
few years ago was apparent, I believe it possible to discern, in the 
writings of those who have been most successful in disusing this 
knowledge among the populace, a trace at least of Mr. Austin's in- 
fluence; an influence far more powerful, as I have been assured, by 
those conversant with his living discourse, than can be estimated by 
those acquainted only with the remains of Ms writings. — K 0. 
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LEOTUBE rv. 

In ORDER to link tMs lecture witk tke preceding one, 1 will 
now restate, in an abridged shape, the objection and the 
answer with which that lectoe was occupied. 

The objection may be put briefly, in the following 
manner. 

If utility be the proximate test of positive law and mo- 
rality, it is impossible that the rules of conduct actually 
obtaining amcmgst mankind should accord completely and 
correctly with the laws established by the Deity, The index 
to his will is imperfect and uncertain. Hi's laws are sig- 
nified obscurely to those upon whom they are binding*, and 
are subject to inevitable and involuntary misconstruction. 

'Far^Jirstj positive law and morality, fashioned on the 
principle of utility, are gotten by observation and induction 
from the tendencies of human actions. And, these actions 
being infinitely various, and their effects being infinitely 
diversified, the work of classing them and of collecting 
their effects completely, transcends the limited faculties 
of created and finite beings. 

And, secondly j if utility be the proximate test of posi- 
tive law and morality, the defects and errors of popular or 
vulgar ethics will scarcely admit of a remedy. Eor if ethical 
truth be matter of science, and not of immediate conscious- 
ness, most of the ethical maxims w^hich govern the senti- 
ments of the multitude must be taken, without examina- 
tion, from human authority. And human authority upon 
such subjects seems to consist of conflicting maxims, taught 
under the influence of prejudice — the offspring of sinister 
interests. 

Such is the objection. — The only answer of which the 
objection will admit, is suggested by the remarks which I 
offered in my last lecture, and which I here repeat in an 
inverted and compendious form. 

In the place, the diffusion of ethical science amongst 
the great bulk of mankind will gradually remove the obstacles 
which prevent or retard its advancement. 

Secondly : Though the many must trust to authority for 
a number of subordinate truths, they are competent to 
examine the elements which are the ground-work of the 
science of ethics, and to infer the more momentous of the 
derivative practical consequences. 

And, thirdly^ as the science of ethics advances, and is 
cleared of obscurity and uncertainties, they who are de- 
barred from opportunities of examining the science exten- 
sively will find an authority whereon they may rationally 
rely, in the unanimous or general agreement of searching 
and impartial inquirers. 
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Blit tills answer, it must be admitted, merely extenuate& 
tlie objection* It shows tbat law and morality fashioned on 
the principle of utility might approach continually and in- 
definitely to absolute perfection. But it grants that law 
and morality so fashioned is inevitably defective and errone- 
ous; that if the laws established by the Deity must be 
construed by the principle of utility, the most perfect system 
of ethics which the wit of man could conceive, were a 
partial and inaccurate copy of the Divine original or pattern. 

And this (it may be urged) disproves the theory which 
makes the principle of utility the index to the Divine plea- 
sure. For it consists not with the known wisdom and the 
known benevolence of the Deity, that he should signify his 
commands defectively and obscurely to those upon whom 
they are binding. 

But, admitting the imperfection of utility as the index 
to the Divine pleasure, there is no necessary inference ^ that 
utility is woiJ the index.’ 

The objection is founded on the alleged inconsistency 
of evil with the perfect wisdom and goodness of God. But 
the argument of the objector proves too much. If the argu- 
ment is soimd, it would prove not only that all God’s works 
are in fact exempt from evil, but also that the notion con- 
veyed by the terms law duty and sanction, as applied to the 
Law of God, is a meaningless abstraction. For these terms 
imply the presence of evil in the world, and the prevention 
or remedy of that evil by a restraint which is in itself a 
further evil. 

In truth, owing to causes hidden from the human under- 
standing, all the works of God which are open to human 
observation are alloyed with imperfection or evil. Laws 
or commands (like medicine) suppose the existence of evils 
which they are designed to remedy, and let them be signified 
as they may, they remedy those ewls imperfectly. Analogy 
might lead us to suppose that the Deity should signify his 
commands defectively and obscurely. That he should do 
so is strictly in keeping with the rest of his inscrutable 
ways; and such imperfection in the mode of manifesting 
his commands would be strictly analogous to the imperfec- 
tion or evil which those commands or laws are designed to 
remedy. ^ That his laws are signified obscurely, if utility 
be the index to his laws,’ is therefore rather a presumption 
in favoiu' of the theory which makes utility our guide. 

My answer to the objection is the very argument which 
the excellent Butler, in his admirable ^ Analogy,’ has wielded 
in defence of Christianity with the vigour and the skill of a 
master. 

Considered as a system of rules for the guidance of human 
conduct, the Christian religion is defective. There are also 
circiunstances, regarding the manner of its promulgation, 


Lect. 

lY. 


ThesecoiMj 
objection to 
the theory of 
utility, re- 
sumed. 


A further 
answer to 
that secoad 
objection. 



44 

Paks I. 


The hypo- 
thesis of a 
■moral aense^ 
briefly Intro- 
duced. 


* A moral 
sense,* ‘ a 
common 
eerise,’ ‘ a 
moral in- 
stinct,’ * a 
principle of 
reflection or 
conscience,’ 

* a practical 
reason,’ 

* Innate prac- 
tical prin- 
ciples,’ * con- 
nate practicai 
l^nclples, 
cc., dtc., are 


Province of Jtirisprudence, 

wLicli Iiiiman reason vainly labours to reconcile witli tlie 
wisdom and goodness of God. Still it were absurd to argue 
^ tliat tbe religion is not of God, heeause tbe religion is de- 
fective, and is imperfectly revealed to mankind.^ For, since 
evil pervades tbe universe, in so far as it is open to our 
inspection, a similar objection will lie to every system of 
religion wbicb ascribes tbe existence of tbe universe to a wise 
and benevolent Author. Wboever believes that tbe universe 
is tbe work of benevolence and wisdom, is concluded, or 
estopped, by bis own religious creed, from taking an objec- 
tion of tbe kind to tbe creed or system of anotber. 

Analogy (as Butler bas shown) would lead us to expect 
tbe imperfection upon wbicb the objection is founded. 
Something of tbe imperfection wbicb runs through tbe frame 
of tbe universe, would probably be found in a revelation 
emanating from tbe Author of the universe. 

And here my solution of tbe difficulty necessarily stops. 
To reconcile tbe existence of evil with tbe wisdom and 
goodness of God is a task wbicb surpasses tbe powers of 
our narrow and feeble understandings. From tbe decided 
predominance of good wbicb is observable in tbe order of 
tbe world, and from tbe manifold marks of wisdom wbicb 
tbe order of tbe world exhibits, we may draw tbe cheering 
inference ^tbat its Author is good and wise.’ Why tbe 
world wbicb be bas made is not altogether perfect, is a 
question impossible to solve, and idle to agitate. It is 
enough for us to know that tbe Deity is perfectly good j and 
that, since be is perfectly good, be wills tbe happiness of bis 
creatures. This is a truth of the greatest moment. 

For tbe cast of tbe affections, wbicb we attribute to tbe 
Deity, determines, for tbe most part, tbe cast of our moral 
.sentiments. 

If we reject idility as tbe index to God’s commands, we 
must assent to tbe theory or hypothesis wbicb supposes a 
moral seme. One of tbe adverse theories wbicb regard tbe 
nature of that index is certainly true. He bas left us to 
presume bis commands from tbe tendencies of human actions, 
or be bas given us a peculiar sense of vs^bicb bis commands 
are tbe objects. 

All tbe hypotheses, regarding tbe nature of that index, 
wbicb discard tbe principle of utility, are built upon tbe 
supposition of a peculiar or appropriate sense, Tbe language 
of each of these hypotheses differs from tbe language of the 
others, but tbe import of each resembles tbe import of tbe rest. 

By ^ a moral sense/ with wbicb I am furnished, I 
discern tbe human actions wbicb tbe Deity enjoins and 
forbids : And, since you and tbe rest of tbe species are pro- 
vided with a like organ, it is clear that this sense of mine 
is ‘ tbe common sense of mankind.’ By ^ a moral instinot/ 
with wbicb tbe Deity baa endowed me, I am urged to some 
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of these actions, and am warned to forliear from others. 

^ A 'prinmple of ref ection or consdmcel wMcli Butler assures 
me I possess, informs me of their rectitude or pravity* Or 
‘ the innate practical prmciplesl which Locke has presumed 
to question, define the duties which God has imposed upGn 
me, with infallible clearness and certainty. 

The hypothesis of ^a moral sense, variously signified by 
these various but equivalent expressions, involves two as- 
sumptions; 1st, That we are gifted with moral sentiments 
which are ultimate or inm'utahle facts ; 2ndly, That these 
inscrutable sentiments are signs of the Divine will, or the 
proofs that the actions which excite them are enjoined or 
forbidden by God. 

The first assumption involves certain positive and 
negative propositions; it mmliQQ positively that the concep- 
tions entertained by human beings of certain human actions 
are generally accompanied by certain sentiments of approba- 
tion or disapprobation, and negatively that these sentiments 
are not the consequences of reflection upon the tendencies 
of human actions, not the consequences of education, nor the 
ci;iisequences or effects of any antecedents within the reach 
of our inspection. To express these negative propositions 
briefly, the sentiments in question are sai(J to he ^ instinctive,’ 
or are termed ^ moral instincts.’ * This word Gnstinct,’ it 
must be remembered, is essentially negative. When we say 
a bird builds her nest instinct^ wo merely mean that she 
has not been taught how to do it by example or through 
education imparted by others. This it is necessary to 
remark, because (simple as the meaning is) the advocates of 
the theory now in question are apt to invest the word with 
tlie false and cheating appearance of a mysterious and 
magnificent meaning. 

In order that we may clearly apprehend the nature of 
these ^ moral instincts,’ I 'will descend from general expres- 
sions to an imaginary case. 

I will take the liberty of borrowing Paley’s solitary 
savage : a child abandoned in the wilderness immediately 
after its birth, and growing to the age of manhood in 
estrangement from hiunan society. In dealing with his 
subsequent bistoiy I shall not follow Paley, hnt proceed 
after my own fashion. 

I imagine that the savage, as he wanders in search of 
prey, meets, for the first time in his life, with a man. This 
man is a hunter, and is carrying a deer which he has killed. 
The savage pounces upon it. The hunter holds it fast. 
And, in order that he may remove this obstacle to the 
satisfaction of his hunger, the savage seizes a stone, and 
knocks the hunter on the head.— Now, according to the 
hypothesis in question, the savage is afiected with remorser— 
not merely compassim — but the more complex emotion of 
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self-condemnation : witli tlie feeling tliat haunts and tortures 
civilized or cultivated meH; whenever they violate rules 
which accord with their notions of utility, or which they 
have learned from others to regard with habitual veneration. 

Again: Shortly after the incident which I have now 
imagined, he meets with a second hunter whom he also 
knocks on the head. But, in this instance, he is not the 
aggressor. He is attacked, and to prevent a deadly blow 
which is aimed at his own head, he kills the assailant. — 
Now here, according to the hypothesis, he is wojJ affected 
Iv'ith remorse. The sufferings of the dying man move him, 
perhaps, to eompassioni but his comcience (as the phrase 
goes) is tranquil. He feels as you would feel after a lustifi- 
able homicide : after you had shot a highwayman in defence 
of your goods and your life. 

That you should feel remorse if you kill in an attempt 
to rob, and should not be affected with remorse if you kill 
a mm’derous robher, is a difference which I readily account 
for without the supposition of an instinct. The law of your 
countiy distinguishes the cases : and the current morality of 
your country accords with the law. 

If you have never adverted to the reasons of that dis- 
tinction, the difference between yoim feelings is easily ex- 
plained by imputing it to education '. — the influence of 
authority and example on opinions, sentiments, and habits. 

If you have adverted to the reasons of that distinction, 
you, of course, have been struck with its obvious utility, 
—Generally speaking, the intentional killing of another is 
an act of pernicious tendency. If the act were ftequent, 
it would annihilate that general seeiuity, and that g-enerai 
feeling of seeiuity, which are, or should he, the principal 
ends of political society and law. But the intentional 
killing of a robber who aims at your property and life, is 
an exception. Instead of being adverse to the principal 
ends of law, it rather promotes those ends. It tends, as 
punishment would, to deter others from the crime of 
murder ; and in the particular instance, prevents the execu- 
tion of the murderous design, an end which punishment 
would be too tardy to reach. The difference between the 
sentiments with which you regard the two acts is therefore 
easily explained by yomr imputing it to a perception of 
utility. 

But the difference, supposed, between the feelings of the 
solitary savaye^ cannot, on the hypothesis, he imputed to 
education. 

Nor can the supposed difference be imputed to a per-- 
ception of utility . — He knocks a man on the head, that 
he may satisfy his hunger. He knocks another on the 
head, that he may escape ftom wounds and death. So 
far, then, as these different actions exclusively regard him- 
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self, they are equally good : and so far as tliese diilerent 
actions regard tlie men whom he Mils, they are equally 
bad. As tried By the test of utility, and with the lights 
tvhich the savage possessesj the moral "Equalities of the two 
actions are precisely the same. 

To the social man the difference between these actions, 
as tried by the test of utility, is immense. — The general 
happiness or good demands the institution of property : 
that the exclusive enjoyment conferred by the law upon the 
Dwner shall not be disturbed by private and unauthorized 
persons without the authority of the sov^ereign acting for 
the common weal. Were want, however intense, an excuse 
for violations of property, that beneficent institution would 
become nugatory, and the ends of government and law 
would be defeated.— And, on the other hand, the very 
principle of utility which demands the institution of property 
requires that an attack upon the body shall be repelled 
at the instant : that, if the impending evil cannot be averted 
otherwise, the aggressor shall be slain on the spot by the 
party whose life is in jeopardy. 

But these are considerations which would not present 
themselves to the solitary savage. They involve a number 
of notions with which his mind would be unfurnished. 
They involve the notions of political society; of supreme 
government ; of positive law ; of legal right ; of legal duty ; 
of legal injury. The good and the evil of the two actions, 
in so far as the two actions would affect the immediate 
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parties, is all that the savage could perceive. 

The difference, supposed by the hypothesis, between the 
feelings of the savage, must, therefore, be ascribed to a 
moral seme, or to innate practical principles. Or (speaking 
in homelier but plainer language) he would regard the two 
actions with difierent sentiments, we know not why. 

The first assumption then involved by the hypothesis in 
question, is that certain inscrutable sentiments or feelings sumpt&S* 
accompany our conceptions of certain human actions, and 
that these sentiments or feelings are ultimate facts — simple thesis m 
elements of our nature. And thus far the hypothesis has brfefly^“ 
been embraced by sceptics as well as by religionists, summed up. 
For example, it is supposed by David Hume, in his essay 
on the ^ Principles of Morals, ^ that some of our moral senti- 
ments spring from a perception of utility ) but he also 
appears to imagine that othm^s siq not to be analyzed, or 
belong exclusively to the province ot taste. His intention, 
however, is not clear. When he speaks of moral senti-- 
ments belonging to the jprovince of taste, he may be ad- 
verting only to the origin of henewlence or sympathy.^ a 
very different thing from the sentiments of approbation or dis- 
approbation which accompany our judgments upon actions. 

The second assumption is this :-^That the inscrutable xh© second 
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sentiments, tlae existence of wMcli is assumed by the first 
assumption, are signs of the Divine will, or proofs that the 
actions which excite them are enjoined or forbidden by 
God. 

In the language of the admirable Butler (who is the 
ablest advocate of the hypothesis), the human actions by 
which these feelinp are excited are their direct ^and ap- 
propriate objects: just as things visible are the direct and 
appropriate objects of the sense of seeing. 

In homelier but plainer language, I may put his meaning 
thus. — ^As God has given us eyes, in order that we may 
see therewith ; so has he gifted or endowed us with the 
feelings or sentiments in question, in order that we may 
distinguish directly, by means of these feelings or senti- 
ments, the actions which he enjoins or permits, from the 
actions which he prohibits. 

Now, if the Deity has endowed us with a moral sense 
or instinct, we are free of the difficulty to which we are 
subject if we must construe his laws by the principle of 
general utility. According to the h}q)othesis in question, 
the inscruta,ble feelings which are styled the moml sense, 
arise directly and ine'^fitably with the thoughts of their ap- 
propriate objects. We cannot mistake the laws which God 
has prescribed to mankind, although we may often be 
seduced by the blandishments of present advantage from 
the plain path of our duties. The understanding is never 
at a fault, although the will may be frail. 

But here arises a small question.— Is there any midence 
that we are gifted with feelings of the^sort ? 

That this question is possible, or is seriously asked and 
agitated, would seem of itself a sufficient proof that we are 
not endowed with such feelings.— According to the hypo- 
thesis of a moral sense, we are conscious of the feelings 
which indicate God!s commands, as we are conscious of 
hunger or thirst. If I were really gifted with feelings or 
sentiments of the sort, I could no more seriously question 
whether I had them or not, and could no more blend and 
confound them with my other feelings or sentiments, than I 
can seriously question the existence of hunger or thirst, or 
can mistake the feeling which affects me when I am hungry 
for that which affects me when I am thirsty. 

The two current arguments in favour of the hypothesis 
in question are raised on the following assertions. 1. The 
judgments which we pass internally upon the rectitude or 
pravity of actions are immediate and involuntary, 2. The 
moral sentiments of all men are precisely alilce. 

Now the first of these venturous assertious is not uni- 
versally true. In numberless cases, the judgments which 
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we pass^ internally upon the rectitude or pravity of action® 
are hesitating and slow. And it not unfreqiiently happens 
that we cannot arrive at a concliisionj or are utterly at a loss 
to determine whether we shall praise or Mame. 

ilnd^ granting that our moral sentiments are always 
instantaneous and inevitable, this will not demonstrate that 
our moral sentiments are instinctive. Sentiments which are 
factitious, or begotten in the way of association, are not less 
pronipt and involuntary than feelings which are instinctive 
or inscrutable. Por example, we begin by loving money 
for the sake of the enjoyment which it purchases, In time, 
our love of enjo3nnent becomes inseparably associated with 
the thought of the money which procures it. Again : we 
begin by loving knowledge as a mean to ends. But, in time, 
the love of the ends becomes inseparably associated with 
the thought or conception of the instrument. Curiosity is 
mstantly roused by every unusual appearance, although 
there is no purpose which the solution of the appearance 
would answer, or although we advert not to the purpose 
which the solution of the appearance might subserve. 

The promptitude and decision with which we judge of 
^„ctions are impertinent to the matter in question : for our 
moral sentiments would he prompt and inevitable, although 
they arose from' a perception of utility, or were impressed 
upon our minds by the authority of our fellow-men. At 
the outset indeed, the sentiment derived from either of these 
sources would hardly be excited by the thought of the cor- 
responding action. But, in time, the sentiment' would ad- 
here inseparably to the thought of the corresponding action ; 
and without recalling the ground of our moral approbation 
or aversion, would recur directly and inevitably with the 
conception of its appropriate object. 

But, to prove that moral sentiments are instinctive or 
inscriitahle, it is boldly asserted, by the advocates of the 
hypothesis in question, that the moral sentiments of all men 
are precisely alike. 

The argument raised on this hardy assertion may he 
stated briefly as follows ; — ^No opinion or sentiment which 
is a result of observation and induction is held or felt by 
all mankind. Observation and induction, as applied to the 
same subject, lead different men to different conclusions. 
But the judgments which are passed internally upon the 
rectitude or pravity of actions, or the moral sentiments or 
feelings which actions excite, are pecisely alike with all 
men. Consequently, our moral sentiments or feelings were 
neither acquired by our own inductions from the tendencies 
of actions, nor obtained by the inductions of others and 
then impressed upon our minds by human authority and 
example. Therefore, our moral sentiments are instinctive, 
or are ultimate or inscrutable facts. 
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Now,n.]tlioiip:li tlie assertion were granted tliat tlie moral 
sentiments of all men were precisely alike, it would hardly 
iollow that moral sentiments a, re instinctive. 

But tlie assertion is groundless, and contradicted by no- 
torious facts. That the respective moral sentiments of 
different ages and nations, and of different men in the same 
age and nation, have differed to infinity, is a ijroposition 
resting on facts so familiar to every instructed mind, that I 
should hardly treat my hearers with due respect if I at- 
tempted to establish it by proof. I therefore assume it 
without an attempt at proof ; and I oppose it to the assertion 
which I am now considering, and to the argument which is 
raised on thcat assertion. 

The plain and glaring fact is this. — -With regard to 
actions of a few classes, the moral sentiments of most, 
though not of all men, have been alike. But, with regard 
to actions of other classes, their moral sentiments have 
differed, through every shade or degree, from slight diversity 
to direct opposition. 

And this is what might be expected, supposing that the 
principle of general utility is om* only guide or index to the 
tacit commands of the Deity. For, first, the positions 
wherein men are, in different ages and nations, are, in many 
respects, widely different: and, secondly, since human tastes 
are various, and human reason fallible, men’s moral senti- 
ments must often widely differ even in respect of the cir- 
cumstances wherein their positions are alike. But, with 
regard to actions of a few classes, the dictates of utility are 
the same at all times and places, and are also so obvious 
that they hardly admit of mistake or doubt. And hence 
would naturally ensue what observation shows us is the 
fact: namely, a general resemblance, with infinite variety, 
in the systems of law and morality which have actually 
obtained in the world. 

According to the hypothesis which I have now stated 
and examined, the moraf sense is oiir on/y index to the tacit 
commands of the Deity. According to an intermediate 
hypothesis, compounded of the hypothesis of utility and the 
hypothesis of a moral sense, the moral sense is our index to 
807 ne of his tacit commands, hut the principle of general 
utility is our index to others. 

In so far as I can gather his opinion from his admirable 
sermons, it would seem that the compound h^’pothesis was 
embraced by Bishop Butler. But of this I am not certain : 
for, from many passages in those sermons, we may perhaps 
infer that he thought the moral sense our only index or 
guide. 

The compound hypothesis now in question naturally 
arcsse from the fact to which I have akeady adverted. — With 
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regard to actions of a few classes, tlie moral sentiments of 
most, thougii not of all men, have been alike. With regard 
to actions of other classes, their moral sentiments have 
differed, through every shade or degree, from slight diversity 
to direct opposition. — ^In respect to the classes of actions, 
with regard to which their moral sentiments have agreed 
there was some show of reason for the supposition of a 
moral sense. — In respect to the classes of actions, with 
regard^ to which their moral sentiments have differed, the 
supposition of a moral sense seemed to be excluded. 

But the modified or mixed hypothesis now in question 
is not less halting than the pure hypothesis of a moral 
sense or instinct. — With regard to actions of a few classes, 
the moral sentiments of most men have concurred or agreed. 
But it would be hardly possible to indicate a single class of 
actions, with regard to which men have thought and 
felt alike. And it is clear that every objection to the simple 
or pure hypothesis may be urged, with slight adaptations, 
against the modified or mixed. 

At this point I will briefly indicate the practical im- 
portance of the above disquisition to a treatise occupied with 
the of jurisprudence. 

By modern writers on jiirispmdence, law (including in 
the term positive law and a portion of positive morality) is 
divided into law natural 2biidi lato positive. By the classical 
Homan jurists, borrowing from the Greek philosophers, yws 
civile (or positive law together with a portion of positive 
morality) is divided intoyws gentium and jus dvik. These 
are exactly equivalent divisions. 

By reason of these respective divisions of laiOj crimes 
are divided, by modern writers on jiuispriidence, into ^ mala 
m se ’ and ^ mala quia prohihita ; —by the classical Roman 
jurists, into crimes juris gentium and crimes jw^e dvili. 
And these divisions of crimes, lilce the divisions of law 
wherefrom they are respectively derived, are equivalent. 

Now without a clear appreiiension of the hypothesis of 
utility, of the pure hypothesis of a moral sense, and of the 
modified or mixed h3q)othesis which is compounded of the 
others, the distinction of law into mstural and positive, with 
the various derivative distinctions which rest upon that 
main one, are utterly unintelligible. Assuming the hypo- 
thesis of utility, or assuming the pure hypothesis of a moral 
sense, these distinctions are senseless. But, assuming the 
intermediate hypothesis which is compounded of the others, 
positive law, and also positive morality, is inevitably dis- 
tinguished into natural and positive. In other words, if the 
modified or mixed hypothesis be founded in truth, positive 
human rules fall into two parcels: — 1 , Positive human rules 
which obtain with all mankind and the conformity of 
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wliicli to Divine commands is, tlierefore, indicated hy the 
moral sense: 2. Positive human rules wiiicix do not obtain 
universally ; and the conformity of which to pi\dne^ com- 
mands is, therefore, not indicated by that infallible guide. 

Having stated the hypothesis of utility, the hypothesis 
of a moral sense, and the modified or mixed 3i3^mt.hesi3 
which is compounded of the others, I will close my disquisi- 
tions on the index to God’s commands with an endea vour to 
clear the hypothesis of utility from two ciuTeht though gross 
misconceptions. 

Of the writers who maintain as well as those who impugn 
the theory of utility, three out of four fall into one or the 
other of the following errors.^ — 1. Some of them confound 
the ?/ 2 o;{e’yes which ought to determine our conduct with the 
proximate memm^e or test to which our conduct slioiild con- 
form and by which our conduct should be tried. — 2. Others 
confound the theory of yeneral utility with that theory or 
hypothesis concermny the ongin of benevolence wliich is 
branded by its ignorant or disingenuous adversaries with the 
misleading and invidious name of the selfish system. 

I will examine these two errors in their order. 

According to the theory of utility, the measure or test of 
human conduct is the law set hy God to his human creatiues. 
Now some of his commands are revealed, whilst others are 
unrevealed. The commands which God has revealed, we 
must gather from the terms wherein they are promulgated. 
The commands which he has not revealed, we must construe 
hy the principle of utility : hy the probable efiects of our 
conduct on that general happiness or good which is the final 
cause or purpose of the good and wise lawgiver in all his 
laws and commandments. 

Strictly speaking, therefore, utility is not the measure to 
which our conduct should conform, nor the test hy which 
our conduct should he tried. It is not in itself the source 
or spring of our highest or paramount obligations, but it 
guides us to the source whence these obligations flow. It is 
the index to the measure, the index to the test. But, since 
we conform to the measure by following the suggestions of 
the index, I may say with sufficient, though not with strict 
propriety, that utility is the measm’e or test pj'oximatehj or 
immediately. Accordingly, I style the Divine commands 
the ultimate measiue or test : but I style the principle of 
utiiity, or the general happiness or good, the proximate 
measure to which our conduct should conform, or the proxi- 
mate test by wliich our conduct should be tried. 

Now, though the general good is that proximate meamre^ 
or test^ it is not in all, or even in most cases, tlie motive or 
mdwiem&nt which ought to determine our conduct. If our 
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conduct were alw^ays determined by it considered as a mo- 
iwt or induceme7itj our conduct would often disagree with it 
considered as tbe or meosw?*e. 

Thougb these propositions may sound like paradoxes, 
tliey are perfectly just. I cannot here go through the whole 
of the proofs by which they are capable of bein^ established 
beyond contradiction. I shall content myself with throwing 
oiit some hints by way of illustration. 

By the general or public good or happiness I mean the 
aggregate enjoyments of the individuals to whom I refer 
collectively hy the words ^general ’ or ^ puUicl These words 
^ general,’ ^ public,’ and others such as ^ family,’ ‘ country,’ 
^ mankind,’ are concise expressions for a number of individual 
persons considered collectively or as a whole. If the good 
of those persons considered singly were sacrificed to the 
supposed good of the whole, the general good would be 
destroyed by the sacrifice. The general good would be 
sacrificed to the name of the general good: — an absurdity 
when broadly stated, but nevertheless a consequence to 
which some ciurent notions, for example the notion of the 
imhlic good cmrent in the ancient republics, have inevitably 
tended. 

Now (speaking generally) every individual is the best 
possible judge of his own interests : of what will afiect hin?- 
self with the greatest pleasures and pains. Compared with 
this intimate Jmowledge, his knowledge of the interests of 
others is vague conjecture. 

If every individual neglected his own for the sake of 
pursuing and i)romotmg the interests of others, the interests 
of every individual would be managed unskilfully ; and the 
general or public good would diminish with the good of 
the individuals of whom that general or public is constituted 
or composed. 

Consequently, the principle of general utility imperiously 
demands that each shall commonly attend to his own rather 
than to the interests of others : that he shall not habitually 
neglect that which he knows accurately in order that he may 
habitually pursue that which he knows imperfectly. 

This is also the ax’rangement which the Author of man’s 
nature manifestly intended. F or our self-regarding affections 
are steadier and stronger than our social : the motives hy 
which we are lU’ged to pursue our peculiar good operate 
with more constancy, and commonly with more energy, than 
the motives by which, we axe solicited to pursue the good of 
our fellows. 

The principle of general utility does not demand of us 
that we shall always or habitually intend the general good : 
but only that we shall never pursue our own peculiar good 
by means inconsistent with that paramount object. 

For example : A man delves or spins to put money in his 
nurse, and not with ttie purpose or thought of promoting the 
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general well-l>eing. But Tby delving or spinning, he adds to 
die sum of commodities : and promotes that general well- 
being, which is not, and ought not to be, his practical end. 
General utility is not his motive to action. But his action 
conforms to utility considered as the standard of conduct : 
and, when tried by the test of utility, deserves approbation. 

Again : Of all pleasures bodily or mental, the pleasiu’es 
of mutual love, cemented by mutual esteem, are the most 
enduring and varied. They therefore contidbiite largely to 
swell the sum of hiunan happiness. And for that reason, 
the well-wisher of the general good must consider them 
with much complacency. But he is far from maintaining 
that the general good ought to be the motive of the lover. 
It was never contended or conceived bj" a sound, orthodox 
utilitarian, that the lover should Mss his mistress with an 
eye to the common weal. 

And by this last example, I am naturally conducted to 
this further consideration. 

Even where utility requires that benevolence shall be our 
motive, it commonly requires that we shall be determined by 
partial rather than by general benevolence : the love of 

family, rather than by sympathy with the wider circle of 
friends or acquaintance : by sympathy with friends or ac- 
quaintance, rather than by patriotism : by patriotism, or love 
of country, rather than by tbe larger humanity which em- 
braces manldnd. 

In short, the principle of utility requires that we shall 
act with the utmost effect, to the end of producing good. 
And (spealdng generally) we act most effectively to that end 
when our motive or inducement to conduct is the most 
urgent and steady, when the sphere wherein we act is the 
most restricted and the most familiar to us, and when the 
purpose which we directly pursue is the most determinate 
or precise. 

The foregoing general statement must, indeed, he received 
with numerous limitations. The principle of utility not 
unfrequently requires that the order at which I have pointed 
shall he inverted or reversed : that the self-regarding affec- 
tions shall yield to the love of family, or to sympathy with 
friends or acquaintance : these to the love of country : the 
love of country to the love of manMnd : in short that the 
general happiness or good, which is always the test of our 
conduct, shall also be the practical end to which our con- 
duct is directed. 

In order further to dissipate the confusion of ideas giving 
rise to the misconception last examined, I shall here pause 
to analyze the expression *g 03 d and bad motives,’ and to 
show in what sense it represents a sound distinction. 

Properly speaMng, no motive is either good or bad; 
since there is no motive which may not by possibility, and 
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vviiicli does not occasionally in fact, lead Tbotli to beneficial 
and to miscliievous conduct. 

Tliiis in the case wMcb I bave already used as an illus- 
tration, tliat of tbe man who digs or -vveaYes for his own 
subsistpce ; the motive is self-regarding, but the action is 
beneficial. The same motive, the desire of subsistence, may 
lead to pernicious acts, such as stealing. Love of reputa- 
tion is a motive generally productive of beneficial acts*, and 
with some persons a most powerful incentive to acts for the 
public good. That form of love of reputation called vanity, 
on the other hand, implying, as it does, that the aim of ite 
possessor is set upon worthless objects, commonly leads to*a 
waste of energy, and is therefore of evil tendency. Yet if 
subordinated in the individual to other springs of action, 
and existing merely as a latent feeling of self-complacency 
arising out of considerations however foolish or unsubstan- 
tial, it may be harmless, or even useful as tending to conserve 
energy. Benevolence, on the other hond, and even religion, 
though certainly unselfish, and generally esteemed good 
motives, may, when naiTowed in then* aims, or directed by 
a perverted understanding, lead to most pernicious actions. 
For instance, the afiection for children is with many per- 
sons more apt to lead to acts contrary to the public good 
than any purely selfish motive ; and the palliation, which 
the supposed goodness of the motive constitutes in the eyes 
of the public for the pernicious act, encoiuages men to do 
for the sake of their childr’en, actions which they would be 
ashamed to do for their own direct interest. Even that en- 
larged benevolence which embraces hiunamty, may lead to 
actions extremely mischievous, unless guided by a perfectly 
sound judgment ; e.g, attempts at tyrannicide. 

But, although every motive may lead to good or bad, 
some are pre-eminently likely to lead to good ; e.g. benevo- 
lence, love of reputation, religion. Others pre-eminently 
likely to lead to bad, and little likely to lead to good ; e.g, 
the anti-social ; — antipathy — ^particular or general. Others, 
again, are as likely to lead to ^ood as to bad ; e.g, the self- 
regarding. They are the origin of most of the steady in- 
dustry, but also of most of the ofiences of men. 

In this qualified sense we may correctly speak of good 
motives, — good dispositions: and these ought to be recog- 
nised and approved. For the quality of the act, though 
ultimately tested by its conformity to utility, does to some 
extent depend upon the motive or disposition. These are 
the springs of action. It is important that they should be 
abundant and healthy; but whether their effect shall be a 
bounteous harvest or a desolating torrent depends on how 
they are guided and directed. 

To adjust the respective claims of the selfish and social 
motives, of partial sympathy and general benevolence, is a 
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task -wliich beicmgs to tke detail, ratlier tkaii to tlie pniici]>le^ 
of etMcs ; aBcI if pursued would lead me. too far from the 
appropriate pui’pose of my Course.^ VvHiat I have suggested 
will suffice to conduct the reflecting to the following con- 
clusions. 1. General utility considered as the measure or 
test, diflhrs from general utility considered as a motive or 
inducement. 2. Our conduct, if truly adjusted to the 
principle of utility, would conform to rules fashioned on the 
principle of utility, or be guided by sentiments associated 
with such rules. But, this notwithstanding, general utility , 
or the general happiness or good, would not be in all, or even 
in most cases, our motive to action or forbearance. 

Having touched on the first of the two misconceptions, 
I will now advert to the second. 

They who fail into this misconception are guilty of two 
errors. 1. They mistake and distort the hypothesis concern- 
ing the origin of benevolence which is styled the selfifi 
syste7n. 2. They imagine that that hypothesis, as thus mis- 
taken and distorted, is an essential or necessary ingredient 
in the theory of utility. The first of these mistakes is made 
amongst others by Godwin,* the second by Paley. 

I will examine the two errors into which the misconcep- 
tion may be resolved, in the order wherein I have stated 
them. 

1. According to an h}^)othesis of Hartley and of various 
other writers, benevolence or sympathy is not an ultimate 
fiict, — ^it emanates from self-love, or from the self-regarding 
affections, through that familiar process styled ^ the asso- 
ciation of ideas,’ to which I have already adverted. 

It follows that these writers dispute not the existence of 
disinterested benevolence or sympathy : hut, assuming the 
existence of the feeling, they endeavour to trace it to the 
simpler and ulterior feeling of which they believe it the 
offspring. 

Yet, palpable as this consequence is, it is fancied hj 
many opponents of the theory of utility, and even by some 
of its adherents, that these writers dispute the existerice of 
disinterested benevolence or sjunpathy. 

According to the hypothesis in question, as thus mistaken 
and distorted, we have no sympathy properly so called with 
the pleasures and pains of others. That which is styled 
sympathy, or that which is styled benevolence, is proffident 
regard to self. Every good office done by man to man 


* ‘ Enquiry concerning Political Justice.’ By William Godwin. 
Januar}", 179S, 'book iv. ch. viii. I presume the author classes 
Godwin amongst the adherents of the theory of utility. This writer 
certainly anticipates, under the name of the principle of justice, some 
of the arguments most effectively urged in favour of the theory of 
utility by its more modern adherents^ — R. C. 
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spiing-s from a calculation of which self is the object. We 
perceive that we depend on others for much of our own 
happiness : and, perceiving this, we do good unto others that 
others may do it unto us.* 

2. Having thus mistaken and distorted the so-called 
tdjidi system, many opponents of the theory of utility, 
together with some adherents of the same theory, imagine 
that the former, as thus mistaken and distorted, is a neces- 
sary portion of the latter. And hence it naturally follows, 
that the adherents of the theory of utility are styled hy 
many of its opponents ^selfish, sordid, and cold-blooded 
calculators.’ 

According to the theory of utility, the principle of 
general utility is the index to God’s commands. Though 
benevolence be nothing but a name for provident regard 
to self, we are moved by regard to self, when we think of 
the awful sanctions of those commands to pm’sue the gener- 
ally useful, and to forbear from the generally pernicious. 
This is the version of the theory of utility rendered by Paley. 
He lays down general utility as the proximate test of con- 
duct *, but he supposes that all the motives hy which our 
conduct is determined are piuely self-regarding. 

Now the theory of ethics, which I style the theoiy of 
utility, has no necessary connection with any theory of mo- 
tives; nor is it concerned with any hypothesis as to the 
nature or origin of benevolence or sympathy. I think 
Paley’s version of the theory of utility is coherent : though 
I think his theory of motives miserably partial and shallow, 
and that mere regard to self, although it were never so pro- 
vident, would hardly perform the office of genuine benevo- 
lence or sympathy. For if genuine benevolence or sympathy is 
a portion of bur nature, it furnishes, besides the self-regarding 


* The selfish system, in this its literal import, is flatly incon- 
sistent with obvions facts, and is hardly desen.dng of serious refuta- 
tion. We are daily and hourly conscious of disinterested benevolence 
or sympathy in the sense of wishing the good of others without 
regard to cm- own. And here I must note an ambiguity of the 
word selfish. In the wider sense all motives are selfish. A motive 
is a wish, and therefore a pain affecting a man’s self, which seeks 
relief. In the narrower sense motives are opposed to benevo- 

lent ones. To obvi.ate the ambiguity Bentham discards the word 
seljfisk. The motives which solicit us to pursue the good of others 
he styles social. Those which impel us to pursue our own advau- 
tagp/he styles self-regarding. Besides this, there are disinterested 
motives by which we'are solicited to visit others with evil. These 
disinterested but malevolent motives Bentham styles antisocial. 
The existence of such motives has been questioned, but in imputing 
them to human nature, Bentham is not singular. Their existence 
is assumed by Aristotle and Butler, and by all who have examined 
the springs or motives of conduct. And the fact is easily explained 
by the all-pervading principle which is styled ‘ the association of 
ideas,’ 
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motive, a distinct inducement to consult tlie general good, 
namely, a disinterested regard for the general welfare or 
happiness. And without this the motives impelling us to pro- 
mote the general good would he more defectite than they are. 
But whether benevolence or sympathy be a simple or ulti- 
mate fact, or be engendered by the principle of association 
on the self-regarding aifections, it is one of the motives by 
which our conduct is determined. ^ And, on either of the 
conflicting suppositions, the principle of utility, and not 
benevolence or sympathy, is the measrre or test of conduct : 
For as conduct may be generally useful, though the motive 
is self-regarding ; so may conduct be generally pernicious, 
though the motive is purely benevolent. Accordingly, in all 
his expositions of the theory of utility, Bentham assumes or 
supposes the existence of disinterested sympathy, and 
scarcely adverts to the hypotheses which regard the origin 
of the feeling.^ 


LECTURE V. 

Thu term Ima, or kwSf is applied to the following objects : 
— to laws proper or properly so called, and to laws im- 
properly so called : to objects which have all the essentials 
of an imperative law or rule, and are said to resemhU (in 
the narrow sense of the word) ; and to objects which are 
wanting in some of those essentials, but to which the term 
is unduly extended either by reason of analogy or in the 
way of metaphor. 

What is here meant by the word rese7nhle^ and by the 
word analogy y may be explained as follows. Pese^nUance, 
in the wider sense of the word, includes every degTee of 
likeness between objects or classes of objects. But in the 
narrower sense and in the language of logic, objects which 
have all the qualities composing the essence of the class, and 
all the qualities which are the consequences of those compos- 
ing the essence, 7'esemhle, 

Analogy in the original and proper sense of the word is 
used to express the relation between two objects or gxoups 
of objects which consists in the flict that one has some of 
the properties, and the other all the prop^ties of a class 
expressly or tacitly referred to. 


* But here I may remark that although not directly an ingre- 
dient in the theory of utility, the hypothesis of Bartley is, if well 
founded, very important in determining the nature of a sound 
system of education. For as I have shown the importance of 
motives, w’-hicli are the springs of action, it follows that the process 
by which they are generated is of great practical moment, and 
well deserving of close and minute examination. 
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Metaphorj in its larger sense, may be defined as tbe Lect. 
transference of a term from its primitive signification to , 

objects to wbicli it is applied in a secondary sense. An ^ " 

analogy real or supposed is always tlie groimd of tbe trans- 
ference ; bence every metaphor is an analogical application 
of a term, and every analogical application of a term is a 
metaphor. 

In common parlance, however, analogy has come to be Analogy 
used in a somewhat narrow and definite sense ; namely, to 
mark the resemblance between natoal objects which do not common 
belong' to the same species (that is to say, a natural division defined, 
which we conceive of as a somewhat narrow one), but which 
do belong to the same genus, ordei*, class, or whatever name 
may be used to denote a larger natural division of objects. 

To explain the distinction fully would require a solution of 
the question — What are the criteria of a true classification 
of natural objects : — a question amongst the most profound 
of those which are in any way hopeful of solution.*^ But 
the distinction maybe suggested by a single illustration. 

There is a close resemblance between a leaf and the petal of 
a flower — there is an analogy between both these and the 
breathing organs of an animal. But when a feature of the 
human face is described as ‘ tip-tilted like the petal of c 
flower,’ we are conscious that the expression is based on a ro^ 
mote and fanciful resemblance. Accordingly we say that the 
expression is a figure of speech. To call the featoe in ques- 
tion a ^ petal ’ (not because it breathes, but because it is 
^ tip-tilted ’), would be a metaphor. 

Now it is convenient to make a similar distinction be- Lawsim- 
tween the terms analogy and metaphor as applied Jo the 
complex objects comprehended by the term law or laws, 

Of laws, improperly so-called, some are closely, others are cioaeiy ana- 
remotely analogous to laws proper. The term law is ex- 
tended to some by a decision of the reason or understanding. J^e^lphorica] 
The term law is extended to others by a turn or caprice of or tigLSive 
:the fancy. ■ . ■ 

I stjde laws of the first kind laws closely analogous to 
latvs proper. These are merely opinions or sentiments held 
or felt by men in regard to human conduct. I say that they 
are called taxes by an analogical extension of the terra. 1 


I have here treated the text somewhat freely, but I think 
fairly representing the author’s meaning, in his uk of the word 
analogy. The best rationale of classification I have yet seen is given 
in Mill’s ‘ Logic,’ ch. vii. § 4. Although he does not go quite to the 
root of the matter, his account of ifc'ds very important and sugges- 
tive. The question remains, what are the gnninds of the induction 
by which we infer that the common properties of the natural ob- 
jects which constitute a true kind aie indefinite and inexhaustible. 
Can we, indeed, resolve this without an inquiry into the physical 
crigsr x}f 8pecie$'?-'--'R. C. 
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style laws of tKe second kind laim metaphorical or figurative. 
I saY that they are called laws by a metaphor or figure </ 
$ 2 )eech. 

1 distribute laws proper, with such improper laws as 
are closely analogous to the proper, under three capital 
classes. 

The first comprises the laws of God— the laws (properly 
so called) which are set by God to his hiunan creatures. 

The second comprises positive laws — ^the law's (properly 
so called) which are set by men as political superiors, or 
by men, as private persons, in puimance of legal rights. 

The third comprises laws of the two followdng species i 
1. The laws (properly so called) which are set by men to 
men, but not by men as political superiors, nor by men, as 
private persons, in pursuance of legal rights : 2. The law's 
which are closely analogous to laws proper, but are merely 
opinions or sentiments held or felt by men in regard to 
kiman conduct.— I put laws of these two species into a 
common class, and I mark them with the common name of 
positive morality, OT positive moral rules. 

My reasons for using the two expressions ^positive law ’ 
and ^^mitive morality,’ are the following. 

There are two capital classes of human laws. The first 
comprises the laws (properly so called) which are set by 
men as political superiors, or by men, as private persons, 
in pursuance of legal rights. The second comprises the laws 
(proper and improper) which belong to the two species im- 
mediately above mentioned. 

As merely distinguished from the second, the first of 
those capital classes might be named simply law. As 
merely distinguished from the first, the second of those capital 
classes might be named simply inorality. But both must be 
distinguished from the law of God : and, for the purpose of 
distinguishingboth from the law of God, we must qualify the 
names law and morality. Accordingly, I style the fii’st of 
those capital classes ^positive law and I style the second of 
those capital classes ^positive morality,’ By the common 
epithet I denote that both classes flow from human 

sources. By the distinctive names law and morality, 1 de- 
note the difierence between the human ■ sources from -which 
the two classes respectively emanate. 

The use which I so make of the term ^positive Imo ’ is 
strictly in accordance with tbe language commonly em- 
ployed by writers on jurisprudence. The term 
morality ’ I have adopted as an expressive phrase to denote 
a class of objects bearing to morality a relation similar to 
that which positive law bears to law. For the term tnorality 
taken by itself may signify either what I have just called 
positive morality, or it may signify that Divine law which is 
the ultimate test of positive morality as it ought to be. 



Positive Law — Positive Morality. 

From the expression ])ositive la%o and the expression pod'- 
tive morality, I pass to certain expressions with which they 
are closely connected. 

The sciejice of jw'isp7^udence (or, simply and hriefly, 
jm'uprudence) is concerned positive kms, or with laws 
strictly so called, as considered without regard to their 
goodness or badness. 

Positive morality^ considered without regard to its 
goodness or badness, be the subject of a science closely 
analogous to jurisprudence. I say ‘ might be : ’ since it is 
only in one of its branches (namely, the law of nations or 
international law), that positive morality, thus considered, 
has been treated by writers in a scientific or systematic 
manner.— -For the science of positive morality considered 
without regard to its goodness or badness, cuiTent or estab- 
lished language will hardly afford us a name. But, since 
the science of jurisprudence is not unfrequently styled ^ the 
science of positive law,^ the science in question might be 
styled analogically ^ the science of positive morality.^ The 
department of the science in question which relates to inter- 
national law, has actually been styled by Von Martens, a 
writer of celebrity, ^positives oHiQV practisches Volkerrecht:’ 
that is to say, ^positive international law,’ oic ^ practiced in- 
ternational law.’ Had he named that department of the 
science ^positive international morality f the name would 
have hit its import with perfect precision. 

The science of ethics (or, in the language of Bentham, 
the science of deontology) maybe defined in the following 
manner. — It afiects to determine the test of positive law 
and morality. In other words, it affects to expound them 
as they ought to be ; as they would be if they were good or 
worthy of praise ; or if they conformed to an assumed measure. 

The science of ethics (or, simply and hriefly, ethics) con- 
sists of two departments; the one afiects to determine the 
test of positive law, and is styled the science of legislation^ or 
briefly, legislation ; the other afiects to determine the test 
of positive morality, and is styled the science of moreds, or, 
briefly, anorak. 

Here I may observe that when we say that a human law 
is good or bad, or is what it ought or ought not to be, we 
mean (unless w^e intimate our mere liking or aversion) this: 
namely, that the law a.gi’ees with or difiers from a something 
to which we tacitly refer it as to a measure or test. Ac- 
cording to the theory of utility, which I now assume as 
suiliciently proved, a human law is good or had as it agrees 
or does not agree with the law of God as indicated by the 
principle of utility. 

Positive laws, the appropriate matter of jurisprudence, 
are related in the way of resemblance, or by a close or 
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remote analogy, to tlie following objects. — 1. In tbe way of 
resemblance, they are related to tiie laws of God. 2, la 
tbe way of resemblance, they are related to those rules of 
positive morality which are laws properly so called. 3. By 
a close or strong analogy, they are related to those rules of 
positive morality which are merely opinions or sentiments 
held or felt by men in regard to hviman conduct. 4. By a 
remote or slender analogy, they are. related to laws merely 
metaphorical, or laws merely figairative. 

To distinguish positive laws from the objects now 
eniunerafed, is' the pui'pose of the present attempt to deter- 
mine the province of of, jurisprudence. 

In pursuance of the purpose to which I have now ad- 
verted, I stated, in my first lecture, the essentials of a law 
or rule (taken with the largest signification which can be 
given to the term properly). 

In my second, third, and fourth lectures, I stated the 
marks or characters by which the laws of God are distin- 
guished from other laws. And, stating those marks or 
characters, I explained the nature of the index to his unre- 
vealed laws, or I explained and examined the hypotheses 
which regard the nature of that index. I made this expla- 
nation at a length which may seem disproportionate, but 
which I have deemed necessary because these laws, and the 
index by which they are Imown, are the standard or mea- 
sure to which all other laws should conform, and by which 
they should he tried. 

Before proceeding further I must shortly indicate the 
essential difference of a positive law (i.e. the difference 
which severs it from a law which is not a positive law) and 
advert to the reason why I postpone its complete definition 
until after I have described the remaining sets of objects 
above mentioned. 

Every positive law, or every law, simply and strictly so 
called, is set by a sovereign person or a sovereign body of 
persons, to a member or members of the independent politi- ' 
cal society wherein that person or body is sovereign or 
supreme. 

But the full analysis of these expressions occupies so 
large a space that it will be convenient to postpone it, and I 
shall accordingly complete the determination of the pro- 
vince of Jmdsprudence in the following order. 

In the present lecture I shall examine the distinguishing 
marks of those positive moral rules which are laws properly 
so called ; of those positive moral rules which are styled laws 
or 7'iiles by an analogical extension of the term ; and of the 
laws which are styled laios by a metaphor. In doing this I 
shall also touch on some subordinate topics, and also (so fai 
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as is absolutely necessary to the iinmediate objects of this Lec?*. 
lecture) I must anticipate the fuller analysis of sovm'eigni^ Y. 

which I reserve for the following lecture. In the following ' 

(the sixth) lecture I shall conclude the detei'mination of the 
province of jurisprudence, hy explaining the marks or cha- 
racters which distinguish positive laws. I shall at the same 
time analyze the expression soyem^n^y, the correlative ex- 
pression and the inseparably connected expi'ession 

independent political society. 

(b) In pursuance of tie order stated on p. 7, and above 
adverted to, I proceed to analyze positive morality, describing 
separately rules of the two species described on p. 60 and 
there classed together under this name. 

From the definition of a law, properly so called, con- 
tained in the first lecture, it follows that every law properly definition of 
so called, flows from a detei'minate source, or emanates from proper, 
a determinate author. 

It follows also from the premises stated in the preceding LawsofOod 
lectm’es that the laws of God are laws properly so called. 

Positive laws or laws strictly so called, are established iwer, 
immediately by monarchs or sovereign bodies, as supreme nednitam oi 
political superiors ; by men in a state of subjection as sub- 
ordinate political superiors ; or by subjects as private persons ticipated. 
in pursuance of legal rights. In each case they are set di- 
rectly or ch'cuitousiy by a monarch or sovereign body. They 
therefore flow from a determinate source and are laws pro- 
perly so called. 

Besides the human laws which I style positive law, 
there are human laws which I style positive morality, rules 
of positive morality, or positive moral rules. 

The positive moral rules which are laws properly so The positive 
called, are distinguished from other laws by the union of two which 
marks. — 1. They are imperative laws or rules set by men to 
men. 2. They axe not set by men as political superiors, nor ctmwandshxA 
are they set by men as private persons, in pm'suance of legal by%omS 
‘rights. They are not commands (either direct or circuitous) superiors, 
of sovereigns in the character of political superiors. 

Consequently, they are not positive laws : they are not 
clothed with legal sanctions, nor do they oblige legally the 
persons to whom they are set. But being coimnands (and 
therefore being established by determinate individuals or 
bodies), they are laws properly so called : they are armed 
with sanctions, and impose duties, in the proper acceptation 
of the terms. 

Of positive moral rules which are laws properly so 
called, some are established by men who are not subjects, or 
are not in a state of subjection to a monarch or sovereign 
number. — Of these, some are established by men living in 
the negative state which is styled a state of nature or a 
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state of anarcliy: tliat is to say. by men -who are mA 
members, sovereign or subject, ot any political society: 
others are established by sovereign iiidiviclaals or bodies, 
but not in the character of political superiors. 

Of laws properly so called which are set by subjects, 
some are set by subjects as subordinate political superiors; 
others by subjects as private persons meaning by ^ private 
persons,’ subjects not in the class of subordinate political 
superiors, or subordinate political superiors not considered 
as such. Laws set by subjects as subordinate political 
superiors, are positive laws : they are clothed with legal 
sanctions, and impose legal duties. They are set cir- 
cuitously or remotely by sovereigns or states in the 
character of political superiors. Of law^s set by subjects 
as private persons, some are not established by sovereign 
or supreme authority — these are rules of positive morality ; 
they are not clothed with legal sanctions, nor do they 
oblige legally the parties to whom they are set : others are 
set or established in pursuance of legal rights residing in the 
subject authors — and these are positive laws or laws 
stiictly so called ; they are clothed with legal sanctions ; 
they are commands of sovereigns as political superiors, al- 
though they are set by sovereigns circuitously or remotely. 

It appears from the foregoing distinctions, that positive 
moral rules which are laws properly so called are of three 
kinds. — 1. Those which are set by men living in a state of 
nature. 2. Those which are set by sovereigns, but not by 
sovereigns as political superiors. 3. Those which are set 
by subjects as private persons, and are not set by the subject 
authors in pursuance of legal rights. 

To cite an example of the first kind, would be super- 
fluous labour. A man living in a state of nature may impose 
an imperative law. And the law being imperative (and 
therefore proceeding from a det&t'minate source) is a law 
properly so called ; though, for want of a sovereign author, 
proximate or remote, it is not a positive law but a rule of 
positive morality. 

An imperative law set by a sovereign to a sovereign, ^or 
by one supreme government to another supreme govermnent, 
is an example of rules of the second kind. Not being setby 
a political superior, it is not a positive law or a law strictly so 
called. But being imperative (and therefore proceeding from 
detei'minate soiu’ce), it amounts to a law in the proper sig- 
nification of the term, although it is pm’eiy or simply a rule 
of positive morality. 

The following imperative laws so far as they are set by 
their authors as private persons merely, and not in pursu- 
ance of legal rights, axe examples of rules of the third kind : 
namely, those set by parents to children j by masters to 
servants ; by lenders to borrowers ; by patrons to parasites. 


Positive Moral Rules. 

Being imperative (and therefore proceeding from determinate 
sources), are laws properly so called# Being set hy 
subjects as private persons, and not in pursuance of legal 
rights, they are not positive laws but rules of positive 
morality.,:. 

Again: A club or society of men, signifying its collec- 
tive pleasure by a vote of its assembled members, passes or 
makes a law to be kept by^its members severally under pain 
of exclusion from its meetings. Now if, and so far as it be 
not made by its authors in pursuance of a legal right, the 
law so voted and passed is a further example of rules of the 
third kind. 

The positive moral rules which are laws improperly so 
called, are laws set or imposed hy general opinion : that is to 
say, hy the general opinion of any class or any society of 
persons. For example, Some are set or imposed by the 
general opinion of persons who are members of a profession 
or calling : others, by that of persons who inhabit a town 
or province; others, by that of a nation or independent 
political society : others, by that of a larger society formed 
of various nations. 

A few species of the laws which are set by general 
opinion have gotten appropriate names.— For example, 
There are laws or rules imposed upon gentlemen by opinions 
current amongst gentlemen. And these are usually styled 
the rules of honour, or the laws or law of honour, — There are 
laws or rules imposed upon people of fashion by opinions 
cm’rent in the fashionable world. And these are usually 
styled the laws set by fashion, — There are laws which regard 
the conduct of independent political societies in tlieir various 
relations to one another ; or, rather, there are laws which 
regard the conduct of sovereigns or supreme governments in 
their various relations to one another. And laws or rules 
of this species, which are imposed upon nations or sove- 
reigns by opinions current amongst nations, are usually styled 
the law of nations or international law. 

Now a law set or imposed by general opinion is a law 
improperly so called. It is sidled a law or rule by an ana- 
logical extension of the term. The fact denoted hy the 
expression is the following ; — Some indeterminate body or 
uncertain aggregate of persons regards a kind of conduct 
with a favourable or unfavourable opinion. In consequence 

that sentiment, or the sentiment associated with that 
opinion, it is likely that they or some of them will be dis- 
pleased with a party who shall pursue or not pmsue conduct 
of that kind. And, in comeqvmce of that displeasure, it is 
likely that sotne party party being undetermined) will 
visit the party provoking it with some evil or another. 

The body by whose opinion the law is said to be set 
does not eommandj either expressly or tacitly. For, since 
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it is not a body precisely determined or certain, it cannot, 
m a hodt/f express or intimate a wisb. 

A determinate member of tbe body, wbo sliares in tbe 
opinion or sentiment, may doubtless be moved or impelled, 
by that ybtj opinion or sentiment, to command that conduct 
of tbe kind shall be forborne or pursued. Tbe command so 
expressed or intimated is a law properly so called. But tbe 
autbor is tbe determinate member, not the general indeter- 
minate body. For example, Tbe so-called law of nations 
consists of opinions or sentiments current amongst nations 
generally. These are not laws properly so called. But one 
supreme government may doubtless command another to 
forbear from a kind of conduct which the law of nations 
condemns. And, though it is fashioned on law which is 
law improperly so called, this command is a latv in the 
p'oper signification of the term. Speaking precisely, the 
command is a rule of positive morality set by a determinate 
author. For, as no supreme government is in a state of 
subjection to another, the government commanding does 
not command in its character of political superior. If the 
government receiving the command were in a state of sub- 
jection to the other, the command, though fashioned on the 
law of nations, would amount to a positive law. Nor does 
the government which gives the command act as the 
executor of a command proceeding from the uncertain body 
— ^the collective family or aggregate of nations. That 
government may, however, act as the executor of a com- 
mand proceeding from a definite number of sovereign states 
allied under a treaty. In that case there would be a com- 
mand issuing from the allied states collectively, and enforced 
by the one government as their minister. This would be 
still a rule of positive morality and not of positive law, 
because the government or state which is to be coerced 
would not (on the hypothesis) be in a state of subjection 
either to the allied governments collectively, or to the 
government who for the occasion acted as their minister. 

It follows from the foregoing reasons, that a so-called 
law set by general opinion is not a law ; — is not armed with 
a sanction ; — and does not impose a duty, in the proper 
acceptation of the expressions : — ^but is closely analogous to 
a law, in the proper signification of the term, in the follow- 
ing respects : — 1. In the case of a law properly so called, 
the determinate individual or body by whom the law is set 
wishes that conduct of a kind shall be forborne or pmsued. 
In the case of a law imposed by general opinion, a wish 
that conduct of a kind shall be forborne or pursued is felt by 
the uncertain body whose opinion imposes it. 2. If a party 
obliged "by the law proper shall not comply with the wish of 
the determinate inmvidual or body, he probably will sufi:er, 
m comeguence of his not complying, the evil or inconveni- 
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ence annexed to tlie law as a sanction. If a party liable 
to tlieir displeasure shall not comply with the wish of the 
uncertain body of persons, he probably will suffer, in 
seqimice of his not complying, some evil or inconvenience 
from some party or another. 3. By the sanction annexed 
to the law proper, the paiiies obliged are inclined to act or 
forbear agreeably to its injunctions or prohibitions. By the 
evil which probably will follow the displeasure of the un- 
certain body, the parties obnoxious are inclined to act or 
forbear agreeably to the sentiment or opinion which is styled 
analogically a law. 4. In consequence of the law properly 
so cafled, the conduct of the parties obliged has a steadiness, 
constancy, or uniformity, which, without the existence of 
the law, their conduct would probably want. A precisely 
similar consequence results from the sentiment or opinion 
which is styled analogically a law. 


hE€t' 
: T. 



In the foregoing analysis of a law set by general opinion, 
the meaning of the expression indeterminate body of SSbV 
persons ^ is indicated rather than explained. To complete aiidanm<i/. 
my analysis of a law set by general opinion (and to abridge Sy 
that analysis of sovereignty which I shall place in my sixth 
lectiu’e), I will here insert a concise exposition of the im- persotis/ 
portant distinction between a detei'minateym^ m indeter- 
minate body of persons. 

I will tot describe the distinction in general or abstract Dfstinction 
terms, and then illustrate the general description. ge?emi“ 

If a body of persons be determinate^ all the persons who terms ; 
compose it are determined and assignable. 

Determinate bodies are of two kinds. Either, 1st, The 
body is composed of persons determined specifically and in- 
dividually. It consists of the persons, A. B. 0. <&€., as in- 
dividuals determined, each by his specific and appropriate 
description. Or — 2ndly. The body is composed of persons 
determined generically 5 in other words, every person who 
answers to a given generic description, or to any of two or 
more ^iven generic descriptions, is also a member of the 
determinate body ; and is such not by reason of his own 
personal description or character, but by reason of his answer- 
ing to the given generic description. 

If a body he indeterminate^ all the persons who compose 
it are not determined and assignable. Not every person who 
belongs to it is determined, or capable of being indicated. 

An indeterminate body consists of of the persons who 
belong to another and larger aggregate. But koto many of 
those persons are members of the indeterminate body, Or 
which of those pet^som in particular are members of the in- 
determinate body, is not and cannot be known completely 
and exactly. 

For example, The trading firm or partnership of A. B. and 
0 . is a determinate body of the kind first described above. 
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Fart i. i^Tery member of tbe firm is determined specifically, c r by a 
§ 1. character or description peculiar or appropriate to liimself. 

• — — ' And eveiy member of tbe firm belongs to tbe determinate 
body, not by reason of bis answering to an;^ generic descrip- 
tion, but by reason of Ms bearing bis specific or appropriate 
character. ^ ^ 

Tbe British Parliament for the time being is a determi- 
nate body of the second Mnd above described. It comprises 
the one person answering to tbe description of King ^[or 
Queen] not as an individual, but as the person for the time 
being answering to tbe generic description contained in the 
Act of Settlement. It comprises emy person belonging to 
tbe class of peers who are entitled for the time being to vote 
in tbe Upper House, It comprises everg person belonging to 
the class of commoners who fcr the time being represent tbe 
commons in Parliament And tbe peers or commoners who 
are entitled to sit and vote, are so entitled not in their 
several capacities as individuals; but in their generic 
character as pe&’s and representatives of the commons^ or as 
respectively answering to tbe smaller but still genmic de ^ 
Bcriptions of Earl of A, (according to tbe limitations of bis 
patent), Knight of the Shire of B,, or Member for the 
Borough of C. duly retoned pursuant to the Royal Writ 
(or tbe Speaker’s Writ as tbe case may be). 

To exemplify tbe foregoing description of an indetermi- 
nate body, I will revert to tbe nature of a law set by general 
opinion. Where a so-called law is set by general opinion, 
most of tbe persons who belong to a determinate body or 
class have certain feelings or sentiments in regard to a Irind 
of conduct. But tbe number of that majority, or tbe several 
individuals who compose it, cannot be fixed or assigned with 
perfect fulness or accuracy. For example, A law set or im- 
posed by tbe general opinion of a nation, of a legislative 
assembly, of a profession, or of a club, is an opinion or senti- 
ment, which is held or felt in regard to conduct by most of 
those who belong to that certain body. But bow many of 
that body, or which of that body in particular, bold or feel 
that given opinion or sentiment, is not and cannot be known 
completely and correctly. Generally speaking, therefore, an 
indeterminate body is an indeterminate portion of a body 
determinate or certain. But a body or class of persons may 
also be indeterminate, because it consists of persons of a 
vague generic character. For example, a law set by tbe 
ge/tieral opinion of gentlemen is an opinion or sentiment of 
most of those who are commonly deemed to be gentlemen ; 
or a class of persons whose generic character cannot be 
described precisely ; for whether a given man is a gentle- 
man or not, is a question which different men might answer 
in different ways.— An indeterminate body may therefore be 
indeterminate after a twofold maimer. It may consist of an 
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ancer^ain portion of a certain body or class, or of an micer- 
tain portion of an uncertain body or class. 

A determinate body of persons is capable of corpm^ate 
conduct. Wbetber it consist of persons determined by 
specific characters, or of persons determined or defined by a 
character or characters generic, every person who belongs to 
it is determined and may be indicated. In the first case, 
every person who belongs to it may be indicated by his spe- 
cific character. In the second case, every person who belongs 
to it is also knowable 5 for every person who answers to tlie 
given generic description, or who answers to any of the given 
generic descriptions, is therefore a member of the body. 
Consequently, the entire body, or any proportion of its 
members, is capable, as a hody, of positive or negative con- 
duct : as, for example, of meeting at determinate times and 
places 5 of issuing expressly or tacitly a law or other com- 
mand; of choosing and deputii^ representatives to perform 
its intentions or wishes ; of receiving obedience from others, 
or from any of its own members. 

An indeterminate body is incapable of corporate conduct, 
inasmuch as the several persons of whom it consists cannot 
be known and indicated completely and con’ectly. But in 
case a portion of its members act or forbear in concert, that 
given portion of its members is, by that very concert, a 
determmate or certain body. A law imposed by general 
opinion may be the cause of a law in the proper acceptation 
of the term. But the law properly so called, which is the 
consequent or effect, utterly difiers from the so-called law 
which is the antecedent or cause. The one is an opinion or 
sentiment of an uncertain body of persons ; of a body essen- 
tially incapable of joint or corporate conduct. The other is 
set or established by the positive or negative conduct of a 
certain individual or aggregate. 

Bor simplicity, I have supposed that a determinate body 
either consists of persons determined by specific characters, 
or of persons determined or defined by a generic description 
or descriptions. But a determinate body may consist partly 
of persons determined by specific or appropriate characters, 
and partly of persons determined by a character or characters 
generic. Let us suppose, for example, that the individual 
Oliver Cromwell was sovereign or supreme in England j 
that he convened a House of Commons elected in the ancient 
manner: and that he yielded a part in the sovereignty to 
this representative body. Now the sovereign or supreme 
body formed by Cromwell and the House would have con- 
sisted of a person determined or defined specifically, and 
of persons determined or defined by a generic character 
or description. A body of persons, forming a body deter- 
minate, may also consist of persons determined or defined 
specifically, and determined or defined moreover by a 
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cHamcler or characters generiG. A select committee of a hoclj 
representing a people or nation, consists of individuaJ 
persons named or appointed specifically to sit on that given 
committee. But those specific individuals could not he 
members of the committee, unless each answered the generic 
description ' representative of the people or nation,’ 

It follows from the exposition immediately preceding 
that the one or the number which is sovereign in an inde- 
pendent political society is a determinate individual person 
or a determinate body of persons. If the sovereign one or 
number were not determinate or certain, it could not, as 
already shown (p. 65 mpy^a)^ command expressly or tacitly, 
and could not therefore he an object of obedience to the 
subject members of the community. 

As closely connected with the matter of the exposition 
immediately preceding, the follolving remark concerning 
supreme government maybe put conveniently in the present 
place. In order that a supreme government, whether mon- 
archical or othervfise, may possess much stability, and that 
the society wherein it is supreme may enjoy much tran- 
quillity, the persons who take the sovereignty in the way of 
succession, must take or acquire by a given generic mode, 
or by given generic modes, or by reason of their respectively 
answering to given generic descriptions. This is well illus- 
trated by the history of Rome under the government of the 
Emperors or ^ Princes,’ whose succession did not go accord- 
ing to any generic title. 

By a caprice of current language, Laws set by general 
opinion, or opinions or sentiments of indeterminate bodies, 
are the only opinions or sentiments that have gotten the 
name of him. But an opinion or sentiment held by an in- 
dividual or by all the members of a determinate body, may 
be as closely analogous to a law proper, as the opinion or 
sentiment of an indeterminate body. The foregoing analysis, 
however, applies only to such laws analogous to laws proper 
as are set by opinion. 

It appears fi-om the expositions in the preceding portion 
of my discourse, that laws properly so called, with such 
improper laws as are closely analogous to the proper, are of 
three capital classes. — ^1, The law of God. 2. Positive law. 
3. Positive morality. 

It also appears from the same expositions, that positive 
morality consists of rules of two species, — 1. Those positive 
moral rules which are express or tecit commands, and which 
are therefore laws in the proper acceptation of the term. 
2. Those laws improperly so called (but closely analogou/i 
to laws in the proper acceptation of the term) which are 
set by opinion. 

The sanctions annexed to and the duties imposed by tlie 
laws of God, may be styled religious , — The sanctions annexed 
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to and tlie duties imposed bj positive laws, may be styled, Lect, 
empbatically, legcili for tbe laws to wMcb these sanctions V. 
are annexed, these duties imposed, are styled, simply and 
emphatically, laws or Imit. Or, as every positive law sup- which* 
poses a jrdAie or civitas, or supposes a society political and S^respei 
independent, the epithet political may be applied to these for?ed®“tiio 
sanctions and duties. Of the sanctions which enforce com- duties/pro- 
pliance with and the duties imposed hy positive moral rules, fmproper, 
some are sanctions and duties properly so called, and others 
are styled sanctions and duties by an analogical extension of tivSy 
the term : that is to say, some are annexed to and imposed the rigSl 
by rules which are laws imperative and proper, and others proper ami 
enforce and are imposed by rules which are laws set by 
opinion. Since rules of either species may he styled positive gp^ctfveiy 
morality, the sanctions which enforce compliance with and confer, 
the duties imposed by rules of either species may be styled 
moral sanctions— mo7'al duties. 

To the propositions regarding sanctions and duties stated 
in the last paragraph, propositions in all respects correlative 
ma^ be stated in regard to rights which correspond to the 
duties imposed by the several kinds of rules above mentioned. 

But inasmuch as the nature of 7'ight cannot be fully explained 
until positive law ii distinguished from the various related 
objects, I shall here content myself with the above general 
observation, leaving the student to apply it for himself when 
the meaning of the term has been fully explained to Mm. 

The foregoing distribution of laws proper, and of such im- Tue fore, 
proper laws^ as are closely analogous to the proper, tallies in friimuon of 
the main with a division of laws which is given incidentally 
by Locke in his ^ Essay on the Human Understanding,’ improper' 
Book II. Chapter xxviii. The passage of his essay in which cSfy ami- 
the division occurs, is part of an inquiry into the nature of Uo^^er taniei 
relation^ and is therefore concerned indirectly with the nature witradivi- * 
and kinds of laio. The student is, however, recommended given I'/S® 
to consult this chapter, and compare the propositions laid 
dovm by Locke in regard to ‘the Divine law,’ ‘the civil ‘ussayon * 
law,’ and ‘ the law of opinion or reputation,’ with those ^rScmlg. 
stated in these lectures. 

The laws composing those aggregates respectively here 
styled the law of God, positive law, and positive morality, tiveiaw. 
sometimes coincide^ sometimes do not coincide, and some- 
conjlict. ^ ^ ^ ^ 

They coincide^ when acts which are enjoined or forbidden sometitnes 
by a law of the one class are also enjoined, or are also for- 
bidden, hy those of the others respectively. For example, 

The killing which is styled mwrdler is forbidden hy the posi- ' 
tive law of every political society; it is also forbidden by a 
so-called law which the general opinion of the society has 
set or imposed: it is also forbidden by the law of God m 
known through the principle of utility. 



73 Province of Jurisprudence, 

Fart L Tliey do not coincide^ wlien acts wMcIi are enjoiiied or 
§!• forbidden by a law of the one class are not enjoined or 
' ^ forbidden by any law of one of the other classes. 

For example, Though smuggling is forbidden 'bj^ positive 
law, and (spealdng generally) is not less pernicious than 
theft, it is not forbidden by the opinions or sentiments of 
the ignorant or unreflecting : and where the impost or tax 
is itself of pernicious tendency, smuggling is hardly forbidden 
by the opinions or sentiments of any. Ofiences against the 
game laws are also in point : for they are not offences against 
positive morality, although they are forbidden by positive 
law, A gentleman is not generally shunned by gentlemen, 
tliough he shoots without a qualification, A peasant whe 
wires hares escapes the censime of peasants, though the 
squires, as doing justiceship, send him to the prison and the 
tread-mill. 

They when acts which are enjoined^ or forbidden 

by a law of the one class are forbidden or enjoined by some 
law of one of the other classes. For example, In most oi 
the nations of modern Em'Ope, the practice of duelling is 
forbidden by positive law. It is also at vaiiance with the 
law which is received in most of those nations as having 
been set by the Deity in the way of express revelation. But 
in spite of positive law, and in spite of his religious convic- 
tions, a man may be forced by the law of honour — the 
opinion of the class to which he belongs — to give or to take 
a challenge. 

The simple and obvious considerations to which I have 
now adverted, are often overlooked by legislators. If they 
fancy a practice pernicious, or hate it they know not why, 
they proceed, without further thought, to forbid it by posi- 
tive law. They forget that positive law may be superfluous ; 
that the moral or the religious sentiments of the community 
may already suppress the practice as completely as it can be 
suppressed ; or that, if the practice is favomed by those 
moral or religious sentiments, the strongest possible fear 
which legal pains can inspire may be mastered by a stronger 
fear of other and conflicting _sanctions. 

Their com- In consequence of the frequent coincidence of positive 
times gives®* and rules of morality, and of the positive laws and the 
conce® timf nature and fountain of positive law is 

concerning often absui'dly mistaken by writers upon jurisprudence, 
positfv?^ W tiere positive law has been fashioned on positive morality, 

Saw. or on the law of Dod, they forget that the copy is the 

creature of the sovereign, and impute it to the author of 
the model. 

For example : Customary laws are positive laws fashioned 
by Judicial legislation upon pre-existing customs. Now 
until clothed with legal sanctions by the sovereign one or 
number, the customs are merely rules set by opinions of the 
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governea, and sanctioned or enforced morally: Though, 
when they become the reasons of judicial decisions upon 
cases, and are clothed with legal sanctions by the sovereign 
one or number, the customs are rules of positive law as well 
as of positive morality. But, because the customs were 
observed by the governed before they were clothed with 
sanctions by the sovereign one or number, it is fancied that 
customary laws exist^ as positive laws by the institution of 
the private persons with whom the customs originated. 

Again: The portion of positive law which is parcel of 
the lata of nature (or, in the language of the classical jurists, 
which is parcel of the jm gentium) is often supposed to 
emanate, even as positive law, from a Divine or Natural 
source. But (admitting the distinction of positive law into 
law natural and law positive) it is manifest that law natural, 
considered as a portion of positive, is the creature of human 
sovereigns, and not of the Divine monarch. To say that it 
emanates, as positive law, from a Divine or Natural soiu'ce, 
is to confound positive law with law v?heron it is fashioned, 
or whereunto it conforms. 

Before leaving the subject of positive morality, I must 
note a prevailing tendency to confound what is with what 
ought to be law or morality, that is, 1st, to confound posi- 
tive law with the science of legislation, and positive morality 
with deontology ; and 2ndly, to confound positive law with 
positive morality, and both with legislation and deontology. 

A law which exists is a to, though we happen to dis- 
like it, or though it vary from oim assmned standard. This 
truth, when formjilly announced as an abstract proposition, 
is so simple and glaring that it seems idle to insist upon it: 
but the enumeration of the instances in which it has been 
forgotten would fill a volume. 

Blackstone, for example, says, in his ^ Oommentaries,’ 
that the laws of God are superior in obligation to all other 
laws ; that no human laws should be suftered to contradict 
them 5 that human laws are of no validity if contrary to 
them; and that all valid laws derive their force from that 
divine original. 

Now, he maymQm that where human laws conflict with 
the Divine, we o%ight to obey the latter rather than the 
former. If this be his meaning, I assent to it without 
hesitation, and have only to observe that, the sanctions 
of the Divine law being infinitely stronger and surer than 
those of human law, the .proposition is identical, and a 
mere truism. 

Perhaps, again, he means that human law^vers are 
themselves obliged by the Divine laws to fashion the laws 
which they impose by that ultimate standard. 

But the meaning of this i)assage of Blackstone, if it has 
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a meaning, seems ratlier to be this: tliat no human law 
which conflicts with the Divine law is binding. Now, to 
say this is sheer nonsense. The most pernicious laws, and 
therefore those which are most opposed to the will of God, 
have been and are continually enforced as laws by judicial 
tribunals. Suppose an act innocuous, or positively benefi- 
cial, be prohibited by the sovereign under the penalty of 
death 5 if I commit this act, I shall be tried and condemned, 
and if I impugn the validity of the sentence, on the ground 
that it is contrary to the law of God, the ultimate minister 
of justice pddelicet the hangman) will demonstrate the 
inconclusiveness of my reasoning. 

But this abuse of language^ is not merely puerile, it is 
mischievous ; and in times of civil discord the mischief is 
apparent. To prove by pertinent reasons that a law is per- 
nicious is highly useful, because such process may lead to 
the abrogation of the pernicious law. To incite the public 
to resistance by determinate views of utility may be useful. 
But to proclaim generallythat all laws which are pernicious 
or contrary to the will of God are void and not to be 
tolerated, is to preach anarchy, hostile and perilous as much 
to wise and benign rule as to stupid and galling tyi’anny. 

In another passage of his ^Commentaries,^ Blaclistone 
enters into an argument to prove that a master cannot have 
a right to the labour of his slave. Had he contented him- 
self with expressing his disapprobation^ a very well-grounded 
one certainly, of the institution of slavery, no objection 
could have been made to his so expressing himself. 'But to 
dispute the existence or the possibility of the right is to 
talk absurdly. For in every age, and in almost every nation, 
the right has been given by positive law, whilst that perni- 
cious disposition of positive law has been backed by the 
positive morality of the free or master classes. 

Paley’s admired definition of civil liberty appears to me 
to be open to the same objection. ' Civil liberty,’ he says, 
^ is the not being restrained by any law but that which 
conduces in a greater degree to the public welfare ; ’ and 
this is distinguished from natural liherty, which is the not 
being restrained at all. Now, if dvil liberty means anything 
as opposed to natural liberty, it means the liherty which is 
given and protected by law, which is the same thing as 
right. But Palsy’s definition can only apply to ^ civil 
liberty ’ or right as it would be if it conformed to the stan- 
dard of utility. 

Grotius, Puflendoif, and the other writers on the so- 
called law of nations, have confounded positive international 
morality, or the rules which actually obtain among civilized 
nations in their mutual intercourse, with their own vague 
conceptions of international morality as it ought to with 
that indeterminate something which they conceive it 
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would be, if it coiiformed to that indeterminate something 
wMcb they call the law of nature. Professor Von Martens, 
of GSttingen, who died only a few years ago,* is actually 
the first writer on the law of nations who has ayoided that 
confusion. He distinguished the rules which to he 
received in the intercourse of nations from those which are 
so received, endeavoured to collect from the practice of 
civilized communities what are the rules actually recognised 
and acted upon by them, and gave to these rules the name 
of positive international law. 

Those who Imow the writings of the Roman lawyers 
only^ by hearsay are accustomed to admire their philosophy. 
Their real merit consists in this, that they have seized the 
general principles of the Roman law with great clearness 
and penetration, have applied these principles with admirable 
logic to the explanation of details, and have thus reduced 
this positive system of law to a compact and coherent 
whole. But the philosophy which they borrowed from the 
Greeks, or fashioned after the examples of the Greeks, is 
naught. Their attempts to define jurisprudence and to de- 
termine the province of the jurisconsult are absolutely 
pitiable, and it is hardly conceivable how men of such 
admirable discernment should have displayed such con- 
temptible imbecility. 

At the commencement of the Digest is a passage at- 
tempting to define jurisprudence. ‘ Jurisprudentia est 
divinarum atque humanarum rerum notitia, justi atque 
injusti scientia.’ In the excerpt from Ulpian, which is 
placed at the beginning of the Digest, it is thus attempted 
to define the office or province of the jurisconsult. * jTuri 
operam daturum prius nosse oportet, unde nomen juris 
descendat. Est autem a justitia appellatum; nam, ut 
eleganter Oelsus definit, jus est ars boni et eequi. Oiijua 
merito quis nos sacerdotes appellet 5 justitiam namque 
colimiis, et boni et seqiii notitiam profitemur, sequum ab. 
iniquo separantes, licitiun ab illicito discernentes, bonos non 
solum metu poenarum verum etiam proemiorum quoque 
exhortations efficere ciipientes, veram, nisi fallor, philoso- 
phiam, non simulatam aifectantes.^ 

Were I to present you with all the criticisms which 
these two passages suggest, I should detain you a full hour. 
I shall content myself with one. Jurisprudence, if it is 
anything, is the science of law, or at most the science of 
law combined with the art of applying it 5 but what is here 
given as a definition of it, embraces not only law, but 
positive morality, and even the test to which both these are 
to be referred. It therefore comprises the science of legis- 
lation and deontology. Eurther, it affirms that law is the 

* This, it will be remembered, was spoken in the year 1830 or I 80 I. 
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creature of justice, wMchis as mucli as to say that it is the 
child of its own offspring. True, we speak of law and 
justice as opposed to each other; but when we do so, we 
mean to express mere dislike of the law, or to intimate that 
it conflicts with another law, the law of God, which is its 
standard. But, in truth, law is itself the standard of 
justice. What deviates from any law ^is unjust with re- 
ference to that law, though it may be just with reference 
to another law of superior authority. The judge who 
habitually talks of equity or justice — the justice of the 
case, the equity of the case, the imperious demands of 
justice, the plain dictates of equity, — forgets that he is 
there to enforce the law of the land^ else he does not ad- 
minister that justice or that equity with which alone he is 
immediately concerned. ’ 

This is well known to have been a strong tendency of 
Lord Mansfield — a strange obliquity in so great a man. I 
will give an instance. By the English law, a promise is 
not binding without a motive of a particular kind, ca,lled a 
consideration. Lord Mansfield, however, overruled the 
distinct provisions of the law hy ruling that moral obliga- 
tion was a sufficient consideration. Now, moral obligation 
is an obligation imposed by opinion, or an obligation imposed 
by God : that is, moral obligation is anything which we 
choose to call so, for the precepts of positive morality are 
infinitely var^dng, and the will of God, whether indicated 
hy utility or by a moral sense, is equally matter of dispute. 
This decision of Lord Mansfield, which assumes that the 
judge is to enforce morality, enables the judge to enforce 
just whatever he pleases. 

I do not blame Lord Mansfield for having assumed the 
office of a legislator. I by no means disapprove of what 
Bentham has chosen to call by the disrespectful, and there- 
fore, as I conceive, injudicious, name of judge-made law. 
My censure refers to the timid, narrow, and piecemeal 
manner in which judges have legislated, and for legislating 
under cover of vague and indeterminate phrases, such as 
Lord Mansfield employed in the above example, and which 
would be censurable in any legislator. 

(e) The analogy borne to a law proper by a law which 
opinion imposes, lies mainly in this point of resemblance : — 
In each case a rational being or beings are liable to con- 
tingent evil, in the event of their not complying with a 
known or presumed desire of another. The analogy lies in 
the resemblance of the improper sanction and duty to the 
sanction and duty properly so called. That analogy is strong 
or close. The defect wluch excludes the law imposed by 
opinion from the rank of a law proper, merely consists in 
this; that the wish or desire of its authors has not been 
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duly signified, and that they have no formed intention of 
inilicting evil or pain upon those who may break or trails- ^ 
gress it. ^ 

But, beside the laws improperly so called which are set 
or imposed by opinion, there are others which are related to 
laws proper by slender or remote analogies. I style these 
laws metaphorical, or laws merely metaphorical. The 
analogies by which they are suggested are numerous and 
difierent, but these so-called laws have the following com- 
mon and negative natui’e. — No property or character of any 
metaphorical law can be likened to a sanction or a duty. 
Consequently, every metaphorical law wants that point of 
resemblance which mainly constitutes the analogy between 
a law proper and a law set by opinion. 

The most frequent and remarkable of those metaphorical ^idfieSivi 
applications is suggested by that uniformity, or that stability nature of 
of conduct, which is one of the ordinary consequences of a pSSor 
law proper. We say, for instance, that the movements of 
lifeless bodies are determined by certain tos ; though, since exampiel 
the bodies are lifeless and have no desires or aversions, they 
cannot be touched by aught which in the least resembles a 
sanction, and cannot be subject to aught which in the least 
resembles an obligation. We mean that they move in cer- 
tain uniform modes, and that they move in those uniform 
modes through the pleasm'e and appointment of God: just 
as parties obliged behave in a uniform manner through the 
pleasure and appointment of the party who imposes the law 
and the duty. — Again: We say that certain actions of the 
lower and irrational animals are determined by certain Imvs. 

We mean that they act in certain uniform modes : and that, 
since their uniformity of action is an effect of the Divine 
pleasure, it closely resembles the uniformity of conduct 
which is wrought by tbe authors of laws in those who are 
obnoxious to the sanctions.*— -In short, whenever we talk 
of laws governing the irrational world, the metaphorical 
application of the term law is suggested by this double 
analogy : 1. The successive and synchronous phsenomeii 
composing the irrational world, happen and exist, for the 
most part, in uniform series ; which uniformity of succes- 
sion and coexistence resembles the uniformity of conduct 

* Speaking with absolute precision, the lower animals, or the 
animals inferior to man, are not destitute of reason. Since their 
conduct is partly determined by conclusions drawn from experience 
they observe, compare, abstract, and infer. But their intelligence 
is so extremely limited, that, adopting the current expression, 1 
style them irrational. Some of the more sagacious are so far from 
oeing irrational, that they understand and observe laws set to them 
by human masters. But these laws bein^ few and of little im- 
portance, I throw them, for the sake of simplicity, out of my account. 

I say universally of the lower animals, that they cannot understand 
a law, or guide their conduct by a duty. 
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produced bj an imperative law. 2. Tliat miiiormity of 
succession and coexistence, like the uniformity of conduct 
produced by an imperative law, springs from the will and 
intention of an intelligent and rational author. When an 
atheist speaks of lawB governingthe irrational world, the 
metaphorical application is suggested by an analogy still 
more slender and remote than that which I have now ana- 
.yzed. He means that the uniformity of succession and 
coexistence resembles the uniformity of conduct produced 
by an imperative rule. If, to draw the analogy closer, he 
ascribes those laws to an author, he personifies a verbal 
abstraction, and makes it play the legislator. He attributes 
the uniformity of succession and coexistence to ItmB set by 
natw'e : meaning, by 7iatiire^ XhxQ world itself ; or, perhaps, 
that very uniformity which he imputes to nature’s com- 
mands. 

Many metaphorical applications of the term Imo ox rule 
are suggested by the analogy following.— An imperative 
law or rule guides the conduct of the obliged, or is a normctj 
model, or pattern, to which their conduct conforms. A 
proposed guide of human conduct, or a model or pattern 
offered to human imitation, is, therefore, frequently styled 
a law or mle of conduct, although there be not in the case 
a shadow of a sanction or a duty. 

For instance, we often speak of a law set by a man to 
himself : meaning that he intends to pursue some ^iven 
course of conduct as exactly**as he would pursue it if he 
were bound to pm*sue it by a law. He is not constrained 
to observe it by aught that resembles a sanction. For 
though he may fairly purpose to inflict a pain on himself, if 
his conduct shall depart from the guide which he intends it 
shall follow, the infliction of the conditional pain depends 
upon his own will, — Again ; When we talk of rules of art, 
the metaphorical application of the term rules is suggested 
by the analogy in question. By a rule of art, we mean a 
prescription or pattern which is oftered to practitioners of 
an art. There is not the semblance of a sanction, nor is 
there the shadow of a duty. But the offered prescription 
or pattern may guide the conduct of practitioners, as a rule 
imperative and proper guides the conduct of the obliged. 

The preceding disquisition on figurative laws is not 
superfluous. Figurative laws are not unfrequently mistaken 
for laws imperative and proper. Nay, attempts have 
actually been made, and by writers of the highest celebrity, 
to explain and illustrate the nature of laws imperative and 
proper, by allusions to so-called laws which are merely such 
through a metaphor. 

For instance, an excerpt from Ulpian placed at the 
beginning of the Pandects, and also inserted by Justinian 
in the second title of his Institutes, a fancied 'ius naturale^ 
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jmmon to all animals, is tlius distingnislied from ike 
naturale or gentium to wMch I kaye adverted albove. ^ Jus 
naturale natura omnia animaiia docn.it t narn jus 

istud non liumani generis propriinn,sed omnium aninialium, 
qiiCB in terra, qiise in mari nascuntui*, avium quoqu© commune 
est. liinc descendit maris atque feminse conjunctio, qiiam 
xios matrimonium appellamus ; Mne likeroriim • procreatio, 
liinc ediicatio : videmus etenim cetera quoque animalia, leras 
etiam, istius jmis peritia- censeri. Jm gentium est, quo 
gentes kumanae utuntur. Quod a naturali recedere, inde 
facile intelligere licet ; quia illud omnikus animalibus, hoc 
soils kominibus inter se commune est/ Tke passage ker© 
cited discloses a double confusion in tke mind of tke author, 
namely, 1st, By tke slender analogy above mentioned ke is 
misled into confounding tke instincts of animals with laws. 
2ndly. He confounds laws witk certain motives or affections 
w^kick are among tke ultimate causes of laws. — I must, 
kowever, remark that tke jus quod natura omnui animalia 
docuit is a conceit peculiar to IJlpian : and tkat this most 
foolisk conceit, though inserted in Justinian’s compilations, 
has no perceptible influence on tke detail of the Eoman 
Law. The jus naturale of tke classical jurists generally, 
and tkeywa naturale occurring generally in the Pandects, is 
equivalent to tke natural laio of modern writers upon juris- 
prudence, and is synonymous witk tke jtis gentitmi^ or tke 
jus naturale et gentium, wkic^L I kave akeady adverted to 
(p. 51, ante')^ It means tkose positive laws and tkose rules 
of positive morality, wkick are not peculiar or appropriate 
to any nation or age, but obtain, or are tkougkt to obtain, 
in all nations and ages : and wkick, by reason of tkeir 
obtaining in all nations and ages, are supposed to be formed 
or fashioned on tke law of God or Nature as known by tke 
moral sense, ^ Omnes populi’ (says Gains), ^ qui legibus et 
moribus regimtur, partim siio proprio, partim communi 
omnium hominum jure utuntur. Nam quod quisque populus 
ipse sibi jus constituit, id ipsius proprium est, vocaturque 
jus civile ; quasi jus proprium ipsius civitatis. Quod vero 
naturalis ratio inter omnes homines constituit, id apud omnes 
populos perseque custoditur, vocaturque jus gentium, quasi 
quo jure omnes gentes utuntur.’ The universal leges et 
mares here described by Gains, and distinguished from tke 
leges et mores peculiar to a particular nation, are styled 
indifferently, by most of tke classical jurists, jus gentium, 
jus naturale, or jus naturale et gmitium. And tke law of 
nature, as thus understood, is not intrinsically absurd. For 
as some of tke dictates of utility are always and everywhere 
tke same, and are also so plain and glaring tkat they hardly 
admit of mistake, there are legal and moral rules wkick are 
nearly or quite universal, and tke expediency of which must 
be seen by merely natural reason, or by reason without tke 
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PaetI lights of extensive expeiience and observation. Tbe dis- 
' § 1. ' tinction of law and morality into natoal and positive, is a 

' r- — " needless and futile subtiltj: but is founded on a real and 

manifest difference, and would be liable to little objection, 
if it were not supposed to be tbe offspring of a moral 
instinct or sense, or of innate practical principles. But, 
since it is closely allied (as I shall show hereafter *) to that 
misleading and pernicious jargon, it ought to be expelled, 
with the natural law of the moderns, from the sciences of 
jurisprudence and morality.^ 

2. Montes- The following passage is the first sentence in Montes- 
quieu. miieu’s Sphit of Laws. ‘ Les lois, dans la signification la 
^us 4tendue, sont les rapports n^cessaires qiii d^rivent de la 
nature des choses : et dans ce sens tons les etres ont leurs 
lois : la Divinity a ses lois ; le monde materiel a ses lois j les 
intelligences superieiires a Thomme ont leui’s lois ; les b^tes 
ont leurs lois; rhomine a ses lois.’ Now objects widely 
different, though bearing a common name, are here blended 
and confounded. The considerations which have been 
already stated are sufficient to suggest a criticism of the 
passage which the student should, as a useful exercise, work 
out for himself. 

3 Hooker. j£ disquisition in Blackstone on the nature 

of laws in general, or the fustian description of law in 
Hooker’s Ecclesiastical Polity, you will find the same con- 
fusion of laws imperative and proper with laws which are 
merely such by a glaring perversion of the term. The cases 
of this confusion are, indeed, so numerous, that they would 
fill a considerable volume. 

Jatxiraf From the confusion of metaphorical with imperative and 

sanctions. proper laws, I tmn to a mistake, somewhat similar, which, I 
presume to think, has been committed by Bentham. 

Sanctions proper and improper are of three capital 
classes : — ^the sanctions properly so called which are annexed 
to the laws of God : the sanctions properly so called, which 
are annexed to positive laws: the sanctions properly so called, 
and the closely analogous sanctions, which respectively en- 
force compliance with positive moral rules. But to sanctions 
religious, legal, and moral, this great philosopher and jurist 
adds a class which he styles physical or natural sanctions. 

When he styles these sanctions pliymal, he does not 
jntend to intimate that these are the only sanctions which 
affect the sufferers through means physical or material. 
Any sanction of any class may reach the suffering party 
through physical means. 

The meaning annexed by Bentham to the expression 
* physical sanction,’ may, I believe, be rendered in the fol- 
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Declaratory Laws^ 

lowing mnniicr. — A pliysical sanction is an evil "broiiglit 
upon the suflisring party bj an act or omission of bis own. 
For example : If your bouse be destroyed by fire tbrougb 
jmur neglecting to put out a light, you bring upon yomself, 
by your negligent omission, a ‘phymal or natural sanction: 
supposing, I mean that your omission is not to be deemed 
a sin, and that the consequent destruction of your bouse is 
not to be deemed a punisbment inflicted by the band of tbe 
Deity. 

Such physical or natural evils are related by tbe following 
analogy to sanctions properly so called. 1. When they are 
actually suliered, they are suffered by rational beings through 
acts or omissions of their own. % Before they are actually 
suffered, or whilst they exist in prospect, they affect the 
wills or desires of the parties liable to them as sanctions 
properly so called affect the wills of the obliged. The parties 
are urged to the acts which may avert the evils from their 
heads, or are deterred from the acts which may bring the 
evils upon them. 

But in spite of the specious analogy at which I have 
now pointed, I dislibe the application of the term sanctmi 
to these physical or natural evils : 1. Because they are not 
sufiered, by intelligent beings, as consequences of their not 
complying with desires of intelligent rational beings. 2. By 
the term sanction^ as it is now restricted, the evils enforcing 
compliance with laws imperative and proper, or with the 
closely analogous laws which opinion sets or imposes, are 
distinguished other evils briefly and commodioiisly. 
If the term were commonly extended to these physical or 
natm’al evils, this advantage would be lost. The term would 
then comprehend every possible evil which a man may bring 
upon himself by his own voluntary conduct. 

I close my disquisitions on figurative laws, and on those 
metaphorical sanctions which Bentham denominates^Aysfccr^, 
with the following connected remark 

Declaratory laws, and laws repealing laws, ought in 
strictness to be classed with laws metaphorical or figurative; 
for the analogy by which they are related to laws imperative 
and proper is extremely slender or remote. Laws of im- 
perfect obligation (in the sense of the Eoman jiuists) are 
laws set or imposed by the opinions of the law-mahers, 
and ought in strictness to be classed with rules of positive 
morality. But though laws of these three species are 
merely analogous to laws in the proper acceptation of the 
term, they are closely connected with positive laws, and 
are appropriate subjects of jiirispmdence, I separate them 
accordingly from the classes of improper laws to which in 
smctness thev belong. 
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LEGTUEE VI. 

According to tlie purpose and order stated at the com- 
mencement of tliese lectures; and adverted to in tie last 
preceding- lecture (p. 62), I proceed to explain tlie marks 
or characters -which distinguish positive laws from the 
various related objects above described, and to analyze 
certain expressions which are essential to that distinction. 

(d) The essential difference of a positive law (or the differ- 
ence that severs it from a law which is not a positive law) 
may be stated thus. Every positive law, or every law simply 
and strictly so called, is set oy a sovereign person, or a sove- 
reign body of persons, to a member or members of the 
independent political society wherein that person or body is 
sovereign or supreme. In other words, it is set by a monarch, 
or sovereign number, to a person or persons in a state of 
subjection to its author. 

It is therefore necessary to analyze the expression sove-- 
reignty, the correlative expression subjection, and the insepar- 
ably connected expression independent political society. 

The superiority which is styled sovereignty, and the 
independent political society which sovereignty implies, is 
distinguished from other superiority, and from other society, 
by the following marks or characters. — 1. The hulk of the 
gpven society are in a habit of obedience or submission to a 
determinate and common superior : let that common superior 
he a certain individual person, or a certain body or aggregate 
of individual persons. 2. That certain individual, or that 
certain body of individuals, is not in a habit of obedience to 
a determinate human superior. 

Or the notions of sovereignty and independent political 
society may be expressed concisely thus. — If a determinate 
human superior, not in a habit of obedience to a like superior, 
receive habitual obedience from the bulk of a given society, 
that determinate superior is sovereign in that society, and 
the society (including the superior) is a society political and 
independent. 

To that determinate superior, the other members of the 
society are subject ; or on that determinate superior, the other 
members of tte society are dependent. The position of its 
other members towards that determinate superior, is a state 
of subjection, or a state of dependence. The mutual relation 
which subsists between that superior and them, may be styled 
sovereignty and subjection. 

Hence it follows, that it is only through an ellipsis that 
the society is styled independent. The party truly indepeix- 
dent (independent, that is to say, of a determinate human 
superior), is not the society, but the sovereign portion of the 
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society. By ^an independent political society/ or ^an inde- 
pendent and sovereign nation/ we mean a political society 
consisting of a sovereign and subjects, as opposed to a 
political society consisting entirely of persons in a state of 
subjection. 

In order that a given society may form a society political 
and independent, tbe two distinguishing marks wbicn I have 
mentioned above must unite. ThQ f/merality of the given 
society must be in tbe ?iahtt of obedience to a determinate 
and com7non superior: whilst that determinate person, or 
determinate body of persons, must not be babitually obedient 
to a determinate person or body. It is the union of that 
positive, with this negative mart, which renders that certain 
superior sovereign or supreme, and which renders that given 
society (including that certain superior) a society political 
and independent. I proceed to illustrate and explain the 
marks which must so unite. 

1. The generality or builj: of its members must be in a 
habit of obedience to a determinate and common superior. 

In case the generality of its members obey a determi- 
nate superior, if the obedience be rare or transient, and not 
habitual or permanent, the relation of sovereignty and sub- 
jection is not created thereby between that certain superior 
and the members of that given society. In other words, that 
determinate superior and the members of that given society 
do not become thereby an independent political society, 

Por example ; In 1815 the allied armies occupied France; 
and so long as the allied armies occupied France, the com- 
mands of the allied sovereigns were obeyed by the French 
government, and, through the French government, by the 
French people generally. But since the commands and the 
obedience were comparatively rare and transient, they were 
not sufficient to constitute the relation of sovereignty and 
subjection between the allied sovereigns and the members 
of the invaded nation. In spite of those commands, and in 
spite of that obedience, the French government was sove- 
reign or independent. In spite of those commands, and 
in spite of that obedience, the French government and its 
subjects were an independent political society, whereof the 
allied sovereigns were not the sovereign portion. 

Now if the French nation, before the obedience to those 
sovereigns, had been an independent society in a state of 
nature or anarchy, it would not have been changed by the 
obedience into a society political. And it would not have 
been changed by the obedience into a society political, be- 
cause the obedience was not habitual. For instance, while 
Paris was in the hands of the Oommune after the capitula- 
tion to the Germans in 1871, and although both the con- 
tending parties obeyed occasional commands of the German 
lovereign, it could scarcely be said that France including 
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Pak'! i. Paris formed one political society, still less that France and 
§ h the G erman government formed "a political society of which 
' , the latter was sovereign. :' / ■ ■, 

2. In order that a given society may form a society poli- 

tical, hahitual obedience must be rendered, by the generality 
ot hulh oi its members, to a determinate and supe- 

rior. In other words, habitual obedience must be rendered, 
by the or of its members, to one and the smne 

determinate person, or determinate body of persons. 

For example ; In case a given society be torn by intestine 
war, and in case the conflicting parties be nearly balanced, 
the given society is either in a state of nature or is split up 
into two or more independent political societies. If the 
bulk of each of the parties be in a' habit of obedience to its 
head, the given society is broken into two or more societies, 
which, perhaps, may be styled independent political societies. 
If tbe bullv of each of the parties be not in that habit of 
obedience, tbe given society is simply or absolutely in a state 
of nature or anarchy. It is either resolved or broken into its 
individual elements, or into numerous societies, of a size so 
limited, that they could hardly be styled societies independent 
and politicaL I^or, as I shall show hereafter, a given indepen- 
dent society would hardly be styled political, in case it fell 
short of a number which cannot be fixed with precision, hut 
which maybe called considerable, or not extremely minute. 

3. In order that a mven society may form a society poli- 
tical, the generality or hulk of its members must habitually 
obey a superior detemiinccte as well as common. 

On this position I shall not insist here. For I have shown 
sufficiently in my fifth lecture, that no indeterminate party 
can command expressly or tacitly, or can receive obedience 
or submission : that no indeterminate body is capable of 
corporate conduct. 

4. It appears from what has preceded, that, in order that 
a given society may form a society political, the bulk of its 
members must be in a habit of obedience to a certain and 
common superior. But, in order that the given society may 
form a society political and independent, that certain superior 
must not be fiabitually obedient to a determinate human supe- 
rior. He may be habitually affected by so-called laws which 
opinion sets or imposes, or may render occasional submission 
to commands of deteiminate parties. But the society is not 
independent, although it may he political, if that certain 
superior hahituallg obeys the commands of a certain person 
orliody. 

Let us suppose, for example, that a viceroy obeys habitu- 
ally the author of his delegated powers. And, to render the 
example complete, let us suppose that the viceroy receives 
habitual obedience from the generality or hulk of the persons 
who inhabit his province. In such circumstances the viceroy 
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is not sovereign within the limits of his province, nor are Lect. 
he and its inhabitants an independent political society. He 
and through him the inhabitants of his province are in a ’ 
state of snbjection to the sovereign of that larger society. 

He and the inhabitants of his province are a society political 
but subordinate. 

A natural society^ or a society in a state of nature^ is a society 
composed of persons who are connected by mutual inter- MtSurai. 
course, but are not members, sovereign or subject, of any 
society political.^ None of the persons who compose it live 
in a state of subjection; all live in the negative state which 
is styled a state of independence. 

Considered as entire communities, and considered in 
respect of one another, independent political societies live, it StScoumol 
is commonly said, in a state of nature. And considered as 
entire communities, and as connected by mutual intercourse, societies, 
independent political societies form, it is commonly said, a 
natural society. To speak more accurately, the several 
members of the several related societies are placed in the 
following positions. The sovereign and subject members of 
each of the related societies form a society political : but the 
sovereign portion of each of the related societies li ves in the 
negative condition which is styled a state of independence. 

Society formed by the intercourse of independent political 
societies, is the province of international law, or of the law 
obtaining between nations. For (adopting a current ex- 
pression) international law, or the law obtaining between 
nations, is conversant with the conduct of independent 
political societies considered as entire communities; c^irca 
negotia et caiisas gentium integrarwn. Speaking with gTeatei 
precision, international law, or the law obtaining between 
nations, regards the conduct of sovereigns considered as 
related to one another. 

And hence it inevitably follows, that the law obtaining 
between nations is not positive law : for every positive law 
IS set by a given sovereign to a person or persons in a state 
of subjection to its author. As I have already intimated, 
the law obtaining between nations is law (improperly so 
called) set by general opinion. The duties which it imposes 
are enforced by moral sanctions; by fear on the part of 
nations, or by fear on the part of sovereigns, of provoldng 
general hostility and incurring its probable evils in case they 
shall violate maxims generally received and respected. 

A society political but subordinate is merely a limb or a society 
member of a society political and independent. All the suiSnate. 
persons who compose it, including the person or body which 
IS its immediate chief, live in a state of subjection" to one 
and the same sovereign. 

Besides societies political and independent, societies in- a society w>t 
dependent but natural, society formed by the intercourse of FSrfga 
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independent political societies, and societies political but 
subordinate, there are societies consisting of subjects consi- 
dered as private persons. — A society consisting of parents 
and children, living in a state of subjection, and considered 
in those characters, may serve as an example. 

To distinguish societies political but subordinate from 
societies not political but consisting of subject members, is 
to distinguish the rights and duties of subordinate political 
superiors from the rights and duties of subjects considered 
as piivate persons. And before I can draw that distinction, 
I must analyze many expressions of large and intricate 
meaning which belong to the detail of jurisprudence. But 
an explanation of that distinction is not Required by my 
present purpose, which is merely to determine the notion of 
sovereignty, with the inseparably connected notion of inde- 
pendent political society. 

The definition of the abstract term 
society (including the definition of the correlative term 
sovereignty) cannot be rendered in expressions of perfectly 
precise import, and is therefore a fallible test of specific or 
particular cases. The least imperfect definition which the 
abstract term will take, would hardly enable us to fix the 
class of every possible society. It would hardly enable us 
to determine of every independent society, whether it were 
political or natiiraL It would hardly enable us to determine 
of every political society, whether it were independent or 
subordinate. 

In order that a given society may form a society political 
and independent, the positive and negative marks which I 
have mentioned above must unite. The gmerality or hvXk 
of its members must be in a habit of obedience to a certain 
and common superior ; while that certain person, or certain 
body of persons, must not be habitually obedlmi to a certain 
person or body. It is obvious that the terms bulk or gene^ 
rality — habit and habitually — are so wanting in precision as 
not always to fiunish a certain test whether or not a given 
society is independent. 

I proceed to illustrate this. And first as to the positive 
tester mark of independent political society. — In some cases, 
so large a proportion of the members obey the same superior, 
and the obedience of that proportion is so frequent and 
continued, that, without a moment’s difficulty and without 
a moment’s hesitation, we should say that the generality of 
its members were in a habit of obedience or submission to a 
certain and common superior, and should accordingly pro- 
nounce the society political. Such, for example, is the ordi- 
nary state of England, and of every independent societv 
somewhat advanced in civilization. In other cases, obedi- 
ence to the same superior is rendered by so few of the 
members, or general obedience to the same is so unfrequent 
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and brolien, tliat, witliout a moment’s difficult j and without 
a moment’s hesitation, we should pronounce the society 
natural : we should say the genm^ality of its members were 
not in a habit of obedience to a certain and common superior. 
Such, for example, is the state of the independent and savage 
societies which subsist by hunting or fishing in the woods 
or on the coasts of New Holland. 

But in the cases of independent society which lie between 
the extremes, we should hardly find it possible to determine 
vfith absolute certainty, whether the generality of its mem- 
bers did or did not obey one and the same superior, or 
whether the general obedience to one and the same superior 
was or was not habitual. For example : During the height 
of the conflict between Charles the First and the Parlia- 
ment, the English nation was broken into two distinct 
societies : each of which societies may perhaps be styled 
political, and may certainly be styled independent. After 
the conflict had subsided, those distinct societies were iu 
their turn dissolved; and the nation was reunited, under the 
common government of the Parliament, into one independent 
and political community. Bat at what junctoe precisely, 
after the conflict had subsided, w’^ere those distinct societies 
completely dissolved, and the nation completely reunited 
into one political commimity ? When had so many of the 
nation rendered obedience to the Parliament, and when had 
the general obedience become so frequent and lasting, that 
the hulk of the nation were habitually obedient to the body 
which aflected sovereignty ? And in the mean time what 
was the class of the society which was formed by the English 
people ? These are questions which it would be impossible 
to answer with certainty, although the facts of the case were 
precisely known. 

Next, as to the negative mark of independent political 
society. — Given a determinate and common superior, and 
also that the bulk of the society habitually obey that supe- 
rior, is that common superior free from a habit of obedience 
to a determinate person or body? 

For example : Previously to the war of 1866 which ended 
with Sadowa, the smaller German states which now form 
part of the German Empire may be said to have been inde- 
pendent. For although they obeyed the occasional com- 
mands of a superior, whether of Prussia, Austria, or the 
Bimd, it was not definitely ascertained to which of those 
authorities obedience was due, still less can it be said of some 
of these states (e,g. Saxony) that they were in tJie habit of 
obedience to a definite and certain superior. After the con- 
clusion of the war of 1870-71, the smaller States comprised 
lu the German Empire can hardly be said to be independent. 
But it would be difficult to state with precision the time at 
whkh. the habit of obedience to the supreme federa. 
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Government^ wlietlier imder the name of the North German 
Confederation or the German Empire, became established. 

The difficulties which I have iahoiired to explain, often 
emban\ass the application of those positive moral rules which 
are styled international law. 

For example: At the commencement of the war of 
Secession in America, was the Union a Political Society ? 
Were the Seceding States rebels or Confederate Independent 
States at war with the Union ? These were at the time and 
long remained embarrassing; and difficult questions to Go- 
vernments who looked on &om a distance. 

This difficulty presents itself under numerous forms in 
international law : indeed almost the only difficult and em- 
barrassing questions in that science arise^out of it. And 
law strictly so called is not free from like difficulties. What 
can be more indefinite, for instance, than the expressions 
reasonable time, reasonable notice, reasonaUe diligence ? than 
the line of demarcation which distinguishes libel and fair 
criticism ; or that which constitutes a violation of copy- 
right ; or that degree of mental aberration which consti- 
tutes idiocy or lunacy? In all these cases, as in the case in 
point, the difficulty arises fr’om the vagueness or indefinite- 
iiess of the terms in which the definition or rule is inevitably 
conceived. 

I have tacitly supposed, diming the preceding analysis, 
that every independent society forming a society political 
possesses the essential property which 1 will now describe. 

In order that an independent society may form a society 
political, it must not fall short of a number which cannot he 
fixed with precision, but which may be called considerable^ 
or not extremely minute. A given independent society, 
whose number may be called inconsiderable, is commonly 
esteemed a natural^ and not b, political society, although the 
generality of its members be habitually obedient or submis- 
sive to a certain and common superior. 

Let us suppose, for example, that a single family of 
savages lives in absolute estrangement from every other 
community. And let us suppose that the father, the chief 
of this insulated family, receives habitual obedience from the 
mother and children. iJthough the society has ail the marks 
expressly mentioned in my definition, it would be ridiculous 
to style such a society a society and independent, the 

father and chief a monarch ox sovereign^ or the obedient 
mother and children La puissance politique^ (says 

Montesquieu) ^ comprend ndcessairement Tunion de plusieiirs 
families.’ 

In the case of tribes such as those who live by hunting 
or fishing in the woods^or on the coasts of New Holland, 
and those tribes of Indians who range the unsettled parts of 
the North American continent, we should deny the title 
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* independent politiml society/ because the bond which con- 
nects the congerim of families of which they consist is too 
slight to say that they render obedience to any cer- 

hiin superior/ although they may on occasions unite in 
obedience to a leader for warlike purposes. If we admitted 
the term ‘ independent political society’ to describe a society, 
hoioever sinall, which uiiited the conditions above mentioned, 
we should say that these tribes consisted of a congeries of 
independent political communities. They are, strictly speak- 
ing, a congeries of groups ha\dng aU the marks of indepen- 
dent political societies except size. They are commonly 
included in the expression natural society, although that 
expression as above defined strictly applies to a congeries of 
independent units. 

The lowest possible number which will satisfy the con- 
dition now under consideration cannot be fixed precisely. 
But, looking at many of the communities which commonly 
are considered and treated as independent political societies, 
we must infer that an independent society may form a 
society political, although the number of its members ex- 
ceed not a few tliousafitls, or even a few hundreds. The 
ancient Grison Confederacy (like the ancient Swiss Con- 
federacy with which the Grison was connected) w^as rather 
an alliance or union of independent political societies, than 
one independent community under a common sovereign. 
Now the number of the largest of the societies which were 
independent members of the ancient Grison Confederacy 
hardly exceeded a few thousands. And the number of the 
smallest of those numerous confederated nations hardly ex- 
ceeded a few hundreds. 

The condition immediately above considered, it will be 
observed, introduces a further element of vagueness into this 
definition of independent pxilitical society , and adds to the 
difficulties which, as I have abeady stated, are owing to 
the vagueness of the terms necessarily employed. 

But here I must briefly remark, that the property which 
I have last described is not an essential property of suho?'- 
dinate political society. If the independent society, of which 
it is a limb or member, be a political and not a natm'al so- 
ciety, a subordinate society may form a society political, 
although the number of its members might be called extremely 
minute. For example : A society incorporated by the state 
for political or public purposes is a society or body politic, 
although it may consist of a very small number of members. 

Having tried to determine the notion of sovereignty, 
with the implied or correlative notion of independent poli- 
tical society, I will produce and briefly examine a few of the 
definitions of those notions which have been given by writers 
of celebrity, 
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Past I. Distinguisliiiig political from natural society, Bentliam, 
§ in liis Fia-gment on Government, thus defines the former; 
^ When a number of persons (whom we may style subjects) 
SpSm?' ^ obedience to a per- 

wiSiiave assemblage of persons, of a Imown and cemiin 

SeSgivmby description (whom we may call governor or governors), such 
reieteftyf persons altogether (subjects md governors) are said to be in 
i. Bentham. a state oi political society/ And in order to exclude from his 
definition" such a society as the single family conceived of 
above, he adds a second essential of political society, namely 
that the society should be capable of indefinite dui-ation. — 
Considered as a definition of independent political society, 
this definition is defective, by the omission of the negative 
mark; namely, that the sovereign is habitually obedient 
to another. It is also a defective definition of political so- 
ciety in general. For before we can distinguish political 
society from society not political, we must determine the 
nature of those societies which are at once political and in- 
dependent. For a political society which is not independent 
is a member or constituent parcel of a political society which 
is. The powers or rights of subordinate political superiors 
are merely emanations of sovereignty, — ^particles of sove- 
reignty committed by sovereigns to subjects. 

?. iiobbo.'s According to the definition of independent political 
society which is stated or supposed by Hobbes, in his 
excellent treatises on government, a society is not a society 
political and independent, unless it can maintain its inde- 
pendence, against attacks from without, by its own intrinsic 
or unaided sti’ength. But as I have already remarked, this 
can hardly be said of any existing society. The weaker of 
such actual societies as are deemed political and independent, 
owe their precarious independence to positive international 
morality, and to the mutual fears or jealousies of stronger 
communities. The most powerful of such actual societies 
as are deemed political and independent, could hardly main- 
tain its independence, by its o-wn intrinsic strength, against 
an extensive conspiracy of other independent nations. 

3. Gratius. In his great treatise on international law, Grotius defines 
sovereignty in the following manner. ^ Su?n7}ia potesias 
civilis ilia dicitur, cujus actus alterius juri non subsunt, ita 
ut alterius voluntatis humanae arb^trio irriti possint reddi. 
Alterius cum dico, ipsum exclude, qui summa potestate 
utitur ; cui voluntatem mutare licet.’ Now, in order to an 
adequate conception of the nature of internatioiiai morality, 
as well as in order to an adequate conception of the nature 
of positive law, the positive as well as the negative of the 
two essential marks of sovereignty, stated in my definition, 
must be noted or taken into account. But the positive 
essential of sovereign power is not inserted by Grotius in 
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Ills defimtioB. And the negative essential is stated inac- 
curately. If, as the definition supposes, perfect or complete 
independence be of the essence of sovereign power, there is 
not. in fact the human power to which the epithet sovereign 
will apply with propriety. Every government, let it he 
never so powerful, renders occasional obedience to commands 
of other governments ; defers frequently to those opinions 
and sentinaents which are styled international law; and 
defers habitually to the opinions and sentiments of its own 
subjects. Not to be in the hahit of obedience to another 
constitutes all the independence that a government can 
possibly enjoy. 

According to Von Martens of Gottingen (the %vriter on 
positive international law already referred to), ^ a sovereign 
government is a government which ought not to receive 
commands from any external or foreign government.^ — Of 
the conclusive and obyious objections to this definition of 
sovereignty the following are only a few. 1, If the defini- 
tion in question applies to sovereign governments, it will 
also apply to a subordinate government which holds its 
power at the will of and as a trustee for its own sovereign, 

2, Whether a given government be or be not supreme, is a 
question of fact. A government reduced to subjection is 
actually a subordinate government, although, according to 
the morality which obtains between states, it ought to be 
sovereign or independent. 3. It cannot be affirmed absolutely 
of a sovereign or independent government, that it ought not 
to receive commands from foreign or external governments. 
Although the morality which actually obtains between states 
as well as that international morality which is commended 
by general utility forbids excessive intermeddling by inde- 
pendent governments with other independent governments, 
yet, according to both systems of morality, no independent 
government ought to be freed completely from the supervi- 
sion and control ©f its fellows. 4. In this definition b^ Von 
Martens (as in that which is given by Grotius) there is not 
the shadow of an allusion to the positive character of 
sovereignty. 

In order furtner to elucidate the nature ox essence of 
sovereignty, and of the independent political society which 
sovereignty implies, IwiU make a few concise remarks upon 
the following subjects or topics.— 1, The various shapes 
which sovereignty may assume, or the various possible forms 
of supreme government, 2. The real and imaginary hounds 
which limit, or are supposed to limit, the power of sovereigns. 

3. The origin of government, with the origin of political 
society : or the causes of the habitual obedience which is 
rendered to the sovereign by the bulli of subjects. 
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L An independent political society is divisible into two 
portions: namely, the portion of its members which is 
sovereign or supreme, and the portion of its members which 
is merely subject. For unless every member of a politica] 
society were adult and of sound mind, it would be impos- 
sible ibr the sovereignty to reside in all the members. The 
existence of such a society is so improhahle, that, with this 
passing notice, I throw the idea of it out of my account. 

When the sovereign portion consists of a single member, 
the supreme government is properly a or the 

sovereign is properly a monarch,* When the sovereign 
portion consists of a number of members, the supreme 
government may be styled an aristocracy (in the generic 
meaning of the expression). And hei'e I may briefly re- 
mark, that a monarchy or government of one, and an 
aristocracy or govei*nment of a number, are essentially and 
broadly distinguished by the following important dilference. 
In the case of a monarchy or government of one, the 
sovereign portion of the community is simply or purely 
sovereign. In the case of an aristocracy or government of a 
number, that sovereign portion is sovereign as viewed from 
one aspect, but is also subject as viewed from another. 
Considered collectively, or considered in its corporate 
character, that sovereign number is sovereign and indepen- 


♦ In every monarchy, the monarch renders habitual deference to 
the opinions and sentiments held and felt by his subjects. But in 
almost every monarchy, he defers especially to the opinions and sen- 
timents, or he consults especially the interests and prejudices, of some 
especially influential though narrow portion of the community. If 
the monarchy be military, or if the main instrument of rule be the 
sword, this influential portion is the military class generally, or a 
select body of the soldiery. If the main instrument of rale be not the 
sword, this influential portion commonly consists of nobles, or of 
nobles, priests, and lawyers. For example : In the Boman world, 
under the sovereignty of the princes or emperors, this influential 
portion was formed by the standing armies, and, more particularly, 
by the Prsetorian guard : as, in the Turkish empire, it consists, or 
consisted, of the corps of Janizaries. In France, after the kings 
had become sovereign, and before the great revolution, this influen- 
tial portion was formed by the nobility of the sword, the secular 
and regular clergy, and the members of the parliaments or higher 
courts of justice. 

Hence it has been concluded, that there are no monarchies properly 
so calleti : that every supreme government is a government of "a 
number: that in every community which seems to be governed by 
one, the sovereignty really resides in the seeming monarch or auto- 
crator, with that especially influential though narrow portion of the 
community to whose opinions and sentiments he especially defers. 
This, though plausible, is an error, arising from a confusion of laws 
properly so called with laws improper imposed by opinion. Th© 
habitual independence which is one of the essentials* of sovereignty, 
is merely habitual independence of laws imperative and proper. By 
laws which opinion imposes, every member of every society is habit 
naily determined. 
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dent. Bat, considered severally, tlie individuals and smaller 
aggregates composing tliat sovereign number are subject to 
me supreme body of which they are component parts. 

Govermnents which may be styled aristocracies (in the 
generic meaning of the expression) are not unh’equently 
distinguished into the ^three following forms; namely, cli- 
ff a?'oImSfm'istoc)'acies (in the specific meaning of the name), 
and demom'acies. If the proportion of the sovereign number 
to the number of the entire community be deemed extremely 
small, the supreme government is styled an ollgarchj. If 
the proportion be deemed small, but not extremely small, 
the supreme government is styled an arktoormy (in the 
specific meaning of the name). If the proportion be deemed 
large, tbe supreme government is styled popular^ or is styled 
a democracy. But these three forms of aristocracy (in the 
generic meaning of the expression) can hardly^he distin- 
giiished with precision, or even with a distant approach to 
it, and the line of demarcation, vague as it necessarily is, 
shifts according to the prepossessions of the-pemon who uses 
the respective phrases. 

The distinctions between aristocracies to which I have 
now adverted, are founded on differences between the pro- 
portions which the numher of the sovereign body may bear 
to the number of the community. 

Other distinctions between aristocracies are founded on 
differences between the modes wherein the sovereign number 
may share the sovereign powers. 

For the sovereign numher is commonly a mixed or 
heterpgeneous body, or a body of individual persona whose 
political characters are different. And the various consti- 
tuent members of the heterogeneous and sovereign body 
may share the sovereign powers in any of infinite modes. 

The infinite forms of aristocracy which result from those 
infinite modes, have not been distinguished systematically 
by generic and specific names. But some of them have 
been distinguished broadly from the rest, and marked with 
the common name of limited monarchies. 

In all or moat of the governments which are styled 
limited monarchies, a single indmduai shares the sovereign 
powers with an aggregate or aggi*egates of individuals : the 
share of that single individual, he it greater or less, sur- 
passing or exceeding the share of any of the other individuals 
who are also constituent members of the supreme and 
Heterogeneous body. And by that pre-eminence of share 
in the sovereign or supreme powers, and (perhaps) by pre- 
cedence in rank or other honorai’y marks, that single indi- 
vidual is distinguished, more or less conspicuously, from 
any of the other individuals with whom he partakes in the 
sovereignty. But he is not a monarch in the proper accep- 
tation of the term. He is not sovereign, but is one of 
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a sovereign niimTber, Considered singly, lie lives in a state 
of subjection, and is subject to tbe sovereign body of which 
, 'he is merely a limb; 

Limited monarchy, therefore, is not monarchy. It is 
one or another of those infinite forms of aristocracy which 
result from the infinite modes wherein the sovereign number 
may share the soverei^m powers. And, like any other of 
those infinite forms, it belongs to one or another of 
those three forms of aristocracy which I have noticed in a 
preceding paragraph. 

As meaning monarchical power limited by positive law, 
the name limited monarchy involves a contradiction in terms. 
For a monarch properly so called is supreme, and supreme 
power is incapable of legal limitation. It is true that thv. 
power of an aristocracy, styled a limited monarcby, is 
imitecl by positive morality, and also by the law of God. 
But, the power of every government being limited by those 
restraints, the name limited monarchy^ as pointing to those 
restraints, is not a whit more applicable to such aristocracies 
as are marked with it than to monarchies properly so called. 
Its application too is capricious, and indeed is commonly 
determined by a purely immaterial circumstance : by the 
nature of the title, or the natime of the name of office, 
which that foremost member of tbe mixed aristocracy 
happens to bear. For example : The title of fSaaiXtiig^ rex^ 
or king j is commonly borne by monarchs in the proper ac- 
ceptation of the term; and since our own king happens to 
bear that title, our own mixed aristocracy of king, lords, 
and commons, is usually styled a limited monarchy. If his 
share in the sovereign powers were exactly what it is now, 
but he were called protector, president, or stadtholder, the 
mixed aristocracy of which he is a member would probably 
be styled a republic. And for sucb verbal differences be- 
tween forms of supreme government has the peace of man- 
kind been frequently troubled by ignorant and headlong 
fanatics. 


The present is a convenient place for the following remarks 
upon terms. 

The tenn ‘ sovereign,’ or ‘ ihe sovereign/ applies to a sovereign 
body as well as to a sovereign individual. * II sovrano ’ and * le 
souverain ’ are used by Italian and French writers with this generic 
and commodious meaning. * Die Obrigkeit ’ (the person or body 
over the community) is also applied indifferently, by German writers, 
to a sovereign individual or a sovereign number : though it not ur- 
frequently signifies the aggregate of the political superiors who .in 
capacities supreme and subordinate govern the given society. But 
though * sovereign * is a generic name for sovereign individuals and 
bodies, it is not unfrequently used as if it were synonymous with 
‘ monarch ’ in tlie proper acceptation of the term. * Sovereign/ as 
well as ^ monarch/ is also often misapplied to the foremost individual 
member of a so-called limited monarchy, 

* Kepublic,’ or * commonwealth,’ has tlie following amongst other 
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To tlie foregoing brief analysis of the forms of supreme 
government, I append a short examination of the four fol- 
jowing connected topics. 1, The exercise of sovereign 
powers, by a monarch or sovereign body, through political 
subordinates or delegates representing their sovereign author. 
2. The distinction of sovereign and other political powers 
into legislative and executive, 3. The true natures of the 
communities or governments which are styled by writers 
on positive international law half-sove^'eign states. 4. The 
nature of a co7nposite state^ or a supreme fedet'al govem7nent : 
with the natee of a system of cmifederatecf staie^^ or a 
pemnnnent confederacy of supre^ne govermnemts. 

It is conceivable that in an independent political society 
of the smallest possible magnitude, inhabiting a territory 
of the smallest possible extent, and living under a monarchy 
or an extremely naiTow oligarchy, all the supreme powers 
(save those committed to subjects as private persons) might 
be exercised directly by the monarch or supreme body. But 
by every actual sovereign (w^hether an individual or a 
number), some of those powers are exercised through 

meanings. — 1. Without reference to the form of the government, it 
denotes the main object for which a government should exist j—the 
weal or good of an independent political society. 2. Without re- 
ference to the form of the government, it denotes a society political 
and independent. 8. Any aristocracy, or government of a number, 
which has not acquired the name of a limited monarch}^ is com- 
monly styled a republican government, or, more briefly, a republic. 
But the name ‘ republican government,’ or the name** republic,’ is 
applied emphaticfuly to such of the aristocracies in question as are 
deemed democracies or governments of many, 4. < Kepublic ’ also 
denotes an independent political society whose supreme government 
is styled republican. 

The meanings of * state,’ or * the state,’ are numerous and dis- 
parate : of which numerous and disparate meanings the following 
are the most remarkable, — 1. * The state’ is usually synonymous 
with *• the. sovereign,’ the individual or body bearing the supreme 
newer. This is the meaning which I annex to the term, unless 
1 employ it expressly with a different import, 2. By the Roman 
lawj’-ers, the expression * status reipiiblicse ’ seems to be used in two 
senses it is either synonymous with * republic,’ in the first of the 
four meanings enumerated above ; or it denotes the individual or 
body which is sovereign in a given society, together with the subjecf 
individuals and subject bodies who hold political rights from that 
sovereign one or number. 3. Where a sovereign body is compounded 
of minor bodies, or of one individual person and minor bodies, those 
minor bodies are not iin frequently styled * states ’ or * estates.’ 4. An 
independent political society is ohen styled a ‘state,’ ora ‘ sovereign 
and independent state.’ 

An independent political society is often styled a ‘ nation,’ or a 
‘ sovereign and independent nation.’ ^ But the term ‘ nation,’ or the 
term ‘ genSf is used more properly with the following meaning. It 
denotes ap aggregate of persons, exceeding a single family, who are 
connected through blood or lineage, and perhaps througlfa common 
language. And, thus understood, a * nation ’ or ‘ gem ’ is not ne- 
cessarily an independent political society. 
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political subordinates or delegates representing tJieir so- 
vereign autlior. TMs is practicallj necessary for numerous 
reasons. For example: If tbe number of tlie society be 
large, or if its territory be large, altliougb its number be 
small, the quantity of work to be done in tbe way of 
political government is more tkan can be done by the 
sovereign without the assistance of ministers. If the 
society is governed by a popular body, especially if dis- 
persed through a wide area, there is, by reason of the biillv 
and dispersion of that body, some of the business of govern- 
ment which cannot be done by the sovereign 'without the 
intervention of representatives. Some of the business of 
government also the body is prevented fi*om performing by 
the private avocations of its members. 

In most or many of the societies whose supreme govern- 
ments are monarchical, oligarchical, or aristocratical (in 
the specific meaning of the name), many of the sovereign 
powers are exercised by the sovereign directly. This is also 
the case even in mme -of the societies whose supreme go- 
vernments are popular. For example: In the democracies 
of ancient Greece and Italy, the sovereign people or number, 
formally assembled, exercised directly many of its sovereign 
powers. And in some of the S'wiss Uantons whose supreme 
governments are popular, the soverei^m portion of the 
citizens, regularly convened, performs directly much of the 
business of government. 

But in many of the societies whose supreme governments 
are popular, the sovereign or supreme body (or any numerous 
body forming a component part of it) exercises through 
representatives, whom it elects and appoints, the whole, oi 
nearly the whole, of its sovereign or supreme powers. In 
our own country, for example, the commcm (a name 
specifically applied to those commoners who share the 
sovereignty^ with the King and the Peers) exercise through 
representatives the whole of their sovereign powers, except 
their sovereign power of electing and appointing represen- 
tatives to represent them in the British Parliament. 

Where a sovereign body (or any smaller body forming a 
component part of it) exercises through representatives the 
whole of its sovereign powers, it may delegate its powers 
in either of two modes. 1. It may delegate them subject 
to a trust or trusts. 2. It may delegate them absolutely or 
unconditionally, so that the representative body, during the 
period for which it is elected and appointed, occupies com- 
pletely the place of the electoi*al,and is invested completely 
vdth the sovereign character of the latter. 

For example : The commons delegate their powers to 
*^he members of the commons’ house, in the second of the 
above-mentioned modes ; and (as it has been supposed) so 
absolutely that the commons’ house might concm- with the 
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king^and the peers in defeating the principal object of its Lect, 
election, by passing an Act extending its own duration VI. * 

for twenty years. When Parliament is dissolred, or the " • — ^ 

period/or which a niember is elected expires, the delegated 
share in the soyereignty reverts to the delegating body, so 
far at least as reg'ards the choice of new representatives, 
if the commons, instead of delegating their powers in 
the second of the above-mentioned modes, had delegated 
them subject to a trust, that trust would have imposed 
upon the representative body either a legal or a moral 
obligation. That is to say, the trust would he enforced 
either by legal or by merely moral sanctions. The repre- 
sentative body would be bound by a positive law or laws : 
or merely by a fear that it may offend the bulk of the 
community, in case it shall break the engagement which it 
has contracted with the electoral. 

This last is really the position occupied by the members 
of the commons’ house. Adopting the language of most of 
the writers who have treated of the British Constitution, I 
have supposed that the present parliament, or the parliament 
for the time being, is possessed of the sovereignty. But, 
speaking accurately, the members of the commons’ house 
are merely trustees for the body by which they are elected 
and ap]3ointed : and, consec^uently, the sovereignty always 
resides in the king and the peers, with the electoral body 
of the commons. The supposition that the powers of the 
commons are delegated absolutely to the members of the 
commons’ house probably arose from the following causes. 

1. The trust imposed by the electoral body upon the body 
representing them in parliament, is tacit rather than express : 
consequently the trust is general and vague. The represen- 
tatives are merely bound, generally and vaguely, to abstain 
from any such exercise of the delegated sovereign powers 
as would tend to defeat the purposes for which they are 
elected and appointed. 2. The trust is simply enforced by 
moral sanctions. In other words, that portion of constitu- 
tional law which regards the duties of the representative 
towards the electoral body, is positive morality merely. 

From the exercise of sovereign powers by the sovereign Of tiiedis- 
directly, and also by the sovereign through political siibor- 
dinates or delegates, I pass to the distinction of sovereign, 
and other political powers, into such as are Ugidatim^ and SpoSers, 
such as are executive or achnimstrative, 

It seems to be supposed by many writers, that legislative i^ve.andsuci: 
political powers and executive political powers may be dis- f&rorS*'* 
tinguished with an approach at least to precision : and that in vnmutrativ», 
every society whose government is a government of a number, 
the legislative sovereign powers and the executive sovereign 
powers belong to distinct parties. According, for example, 
to Sir William Blackstone, the legislative sovereign powers 
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reside in the pa,rliameiit : that is to say, in the tripartite 
sovereign body formed by the the members of the 
house of lords, and the members of the house of commons. 
But, according to the same writer, the executive sovereign 
powers reside in the Idng alons. 

Now, on a moment’s consideration it will appear that the 
distinction is not precise. So far as political powers can be 
described by the words legislative and executive in any 
determinate meaning, that meaning must be this. Legisla- 
tive powers are powers of establishing laws, and issuing 
other commands ; administrative powers are powers of ad- 
ministering or canydng into operation laws or other 
commands already established or issued. If this be tlie 
meaning of the words, they cannot accurately describe two 
opposed classes of sovereign powers. For a great part of 
the administration of existing law consists in 7nakdng laws. 
For instance, the decree of a Oom’t of Justice is in many cases 
a law proper ^ laying down a rwZe, or prescribing to the parties 
a cmrse of conduct. And dhemdgment of a Court of Justice 
in a particular case, so far as the Court (exercising delegated 
powers of sovereignty) thereby intimate that they will in 
future adhere to the precedent established by the case, is 
a law just as much as an Act of Parliament is a law. Buies 
of procedure, too, laid down for the guidance of Courts of 
Justice (whether made by the Courts themselves or by 
Parliament) are at once laws, and means of administering 
laws. 

That the legislative sovereign powers and the executive 
sovereign powers belong, in any society, to distinct parties, 
is a supposition easily shown to be false by the following, 
amongst other, examples. 1. The power of making laws 
subsidiary to the execution of other laws is seldom confined 
exclusively either to what is commonly called the legislative, 
or to what is called the administrative branch of govern- 
ment. Whether, therefore, this function be deemed legis- 
lative or administrative, the fallacy of the supposition in 
question is equally apparent. 2. In almost every society, 
judicial powers commonly esteemed executive or admini- 
strative, are exercised directly by the supreme legislature. 
The Boman emperor's or princes issued not only edictal 
constitutions, but decreies or judgments. In liherd rejmblicdj 
or before the virtual dissolution of the free or popular 
government, the sovereign Boman people, then tlie supreme 
legislature, was a High Court of J ustice for the trial of 
criminal causes. In this country the powers of supreme 
judicature inhering in the modern parliament consisting of 
the king and the upper and lower houses have, I believe, 
never been brought into exercise 5 for in making the ex post 
facto statutes called Acts of attainder^ parliament is not 
properly a Court of Justice. But the ancient parliament, 
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formed by tbe kin<^ and the barons, of wbicb the modern is 
the offspring,^ was the ultimate court of appeal as well as the 
sovereign legislature.^ The Scottish parliament retained its 
character as an original couit of jurisdiction until a com- 
paratively late period,* and retained its character as a court 
of ultimate appeal (although not without controversy) t 
up to the Union of the Kingdoms in 1707. To the present 
time, important executive or administrative powers have 
been exercised by each of the houses, in whom is vested, 
conjointly with royalty, the greatest part, if not the whole, 
of the sovereign powers. The House of Lords exercise juris- 
diction as the ultimate court of appeal (although by the 
Supreme Court of Judicature Act of 1873 a term has "been 
assigned to its functions as an English Court of Appeal) ; 
and until the Parliamentary Elections Act, 1868, by which 
the power of trying the validity of an election was com- 
mitted to subordinate judges, that judicival power was 
exercised by the lower house through a committee of its 
members. 3. The sovereign administering the law through 
subordinate coiuts of justice is tbe author of that measureless 
63 ’’stem of judge-made law or rules of law made judicially, 
which has been established by those subordinate tribunals 
as directly exercising tbeir judicial functions. In this 
country, where the rules of juage-made law hold a place of 
almost paramount importance in our legal system, it can 
hardly be said that Parliament (the so-called we) is 

the author of those rules. It may, indeed, be said, that 
Parliament by not interfering permits them to be made, and, 
by not repealing them by statute, permits them to exist. 
But, in truth, Parliament has no effective power of prevent- 
ing their being made, and to alter them is a task which 
often baffles the patience and skill of those who can best 
command parliamentary support.! 

Of all the larger divisions of political power, that into 


* At all events so late as the institution of ‘ the Session ’ 
James I., in 1425. 

t The process was called ‘ protestation for remeid of law,’ and 
forms a curious episode in the history of the Scottish Bar. An ac- 
count of it will be found in an address on the Historical Study of the 
Law delivered to the Juridical Society of Edinburgh, in 1863^ by the 
Right Hon. John Inglis, then Lord Justice-Clerk. (Blackwood and 
Sons, Edinburgh and London, 1868.) 

t Austin instances as legislative powers exercised by the king 
and not by parliament, the power of making articles of war, and the 
power exercised through subordinate judges of making rules of 
procedure. But these are, at all events in the present day, not sove- 
reign powers exercised independently of Parliament, but powers of 
.egislation formally delegated by Parliament, viz., by the annual 
Mutiny Act, and by the various statutes relating to Procedure. Of a 
similar nature are various Orders in Council, &e., &c., made under 
authority of various Acts of Parliament. — R. C. 
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iupmne and suhordmnte is perliaps tlie only precise onej n.nd 
is possibly sometimes tlie one really present to tlie minds of 
those who speak of the distinction betwocu lefslative and 
exemitize powers as if it were a precise division. Su 2 y 7 'eme 
political powers are those^ infinite in number and idnd, 
which, partly brong'ht into exercise and paHly lying dormant, 
belong to a sovereign or state : subordinate political powers 
are those which are delegated to political subordinates, being 
either persons merely subordinate or persons who are them- 
selves immediate participants in the supreme powers. 

There were formerly in Europe many of the communities 
or governments which are styled by writers on positive 
international law half-sovereign statt^. In consequence of 
the mighty changes wrought by the French Ilevolution, 
such communities or governments have wholly or nearly 
disappeared j and they are here adverted to not so much for 
their iutrinsic importance as because the epithet half- 
sovereign obscures the essence of sovereignty and independent 
political society, by suggesting the notion that these govern- 
ments are at once sovereign and subject. 

According to writers on positive international law, a 
government half or imjierfectly sovereign has most of the 
political and sovereign powers which belong to a supreme 
government, and in particular in regard to its foreign 
alliances and the making w'ar or peace. But, notwithstand- 
ing this, the government, or a member of the government 
of another political societ}^ -has political power over it. 
For example : In the Germanico-lloman Empire, the German 
governments holding of the empire m were deemed 

imperfectly sovereign in regard to that general government 
which consisted of the Emperor and themselves as forming 
the Imperial Diet. For, althoiigh in their foreign relations 
they were independent or nearly so, they were bound (in 
reality or show) by laws of that general government; and 
the political communities in which they were half-supreme 
were subject to the appellate jmisdiction of the imperial 
tribunals. 

Now every government which is deemed imperfectly 
supreme will be found on analysis to be, in relation to the 
government to which it is deemed to be half subject, in 
one or another of the following predicaments. It is either, 
1st, wdioliy subject; or, 2ndly, perfectly independent; or, 
3rdly, in its own community it is jointly sovereign with 
the other, and is therefore a constituent member of a 
government supreme and independent. 

A government is in relation to another in the first of 
those three predicaments, when the political powers of 
the one government are exercised entirely and habitually at 
the pleasure and bidding of the other. For instance, 
the various so-called independent princes in India, hem 


A Supreme Federal Government 

Cape Comorin to tlie Himalayas, from tlie Bay of Bengal 
to iii0 Kliyber Pass, are in tMs position in relation to the 
British government of India, The power which they 
exercise over the people in their respective territories is 
held virtually hy the will of the Birhar — the acknowledged 
paramount authority of the British government — and they 
habitually obey the commands of that government conveyed 
through the British Superintendent or Resident. An instance 
of a government standing in relation to another in the 
second of those predicaments is furnished by the Great 
Frederic of Prussia, -who, as prince-elector of Brandenburg, 
was deemed half or imperfectly sovereign in respect of hiss 
feudal connection with the -German empire. Potentially 
and in practice he was thoroughly independent of the 
imperial government. Being in the habit of thrashing its 
armies, he was not in a habit of submission to his seeming 
feudal superior. Instances of governments standing to 
another in the third predicament are furnished by the 
domestic governments of the communities now united under 
the leadership of the King of Prussia as Emperor of Germany, 
and by those British Colonies which possess independent 
iegislatiues, in their respective relations to the Imperial 
Government. 

For the reasons above given, I believe that no govern- 
ment is sovereign and subject at once : nor can be properly 
styled or supreme.* 

It frequently happens that one government, political and 
sovereign, arises from a federal union of several political go- 
v^ernments. By some of the writers on positive international 
law, such a sovereign government is styled a composite state. 
It would be more aptly, as well as more popularly, styled a 
suiyreine federal government. It also frequently happens 
that several independent political societies are compacted 
by a permanent alliance. By some of these writers the 


♦ The application of the epithet 'haIf-sovRreig7i is capricious. For 
example : No one has applied the term to those communities where- 
in the Roman Catholic is the prevalent and established religion, and 
?vh ere legislative and judicial powers are exercised by the Pope. It 
seems to be supposed by the writers in. question, that in every such 
political community, either those powers are merely exercised by 
tlie authority of the domestic government, or the domestic govern- 
ment and the Pope are jointly sovereign. On the former of those 
siippositions the domestic government is perfectly sovereign; on the 
latter the domestic government is a constituent member of a govern- 
ment supreme and independent. According, indeed, to some of such 
writers, although those powers are not exercised by the permission 
or authorit}' of the domestic government, yet if the exercise be con- 
fined to matters strictly ecclesiastical, the sovereignty of the do- 
mestic government is not impaired. But those powers, whether in 
matters ecclesiastical or not, are still legislative and judicial powem 
And how is it possible to distinguish matters which are stric^’y 
ecclesiastical from those which are not? 
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several societies or governments so compacted arc styled a 
$ystem of confederated states» But tliey might be more 
aptly styled a fermanent confederacy of supre?ne yovern-- 
menu* 

1 advert to the nature of a so-called composite state, 
and to that of a system of confederated states, 1st, in order 
to show that the former of these objects is no exception 
to the rule that in an independent political society the 
sovereign is either one individual or one body of individuals 
and, 2iidly, in order to obviate the confusion which is apt 
to arise from the fallacious resemblance which exists between 
these widely-different objects. 

3. In tlie case of a so-called composite state or supreme 
federal government it will easily be seen that the common 
or general government is not sovereign or supreme; and 
also that no one of the several governments is sovereign or 
supreme, even in the general society of which it is the 
immediate chief. For if the general government were 
supreme, each of the several governments considered in 
that chai'acter would be purely subordinate. And if the 
several governments were severally sovereign, they would 
not be members of a composite state, although, as I shall 
show presently, they would form a system of confederated 
states. 

The sovereignty of each of the united societies, and 
also of the larger society, arising from the union of all in fact, 
resides in the united governments as forming one aggregate 
body ; that is to say, as signifying their joint pleasure or the 
joint pleasure of a majority of their number agreeably to the 
form determined by the federal compact. By that aggregate 
body the powers of the general government were conferred 
and" determined ; and by that aggregate body its powers 
may be revoked, abridged, or enlarged. By the same 
aggregate body? also, the powers of the several governments 
forming its constituent members are conferred, and may 
be revoked, abridged, or enlarged. For the powers of the 
general government are so many powers subtracted from 
the powers of the several governments; and, therefore, 
when that is determined these are deducible by necessary 
inference. 

To illustrate the nature of a supreme federal government, 
I will add the following remark. Neither the immediate 
tribunals of the common or general government, nor the 
immediate tribunals of the several or domestic governments, 
are bound or empowered to execute every command 
that the general government may issue. The political 
powers of the common or general government are merely 
those portions of their several sovereignties which the 
several governments, as parties to the federal compact, have 
relinquished and conferred upon it. The competence oi* 
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the general government to mate laws and to issue other 
coinmands may and ought to be examined by its own 
immediate tribunals, and also by the domestic tribunals 
of the several governments* And if, in making a law or 
issuing a command, the general government exceed the 
limited powers which it derives from the federal compact, 
both the tribunals of the general government and of the 
several governments are empowered and bound to disobey. 
The supreme government of the United States of 
America agrees (I believe) with the foregoing general de- 
scription of a supreme federal government. I believe that 
the common government, or the government consisting of 
the Congress and the President of the United States, is 
merely a subject minister of the united states’ governments* 
I believe that no one of the latter is properly sovereign or 
supreme, even in the state or political society of which it 
is the immediate chief. And, lastly, I believe that the 
sovereignty of each of the states, and also of the larger 
state arising from the federal union, resides in the stares’ 
governnienis as forming one aggregate body : meaning by a 
state's gomrnment^ not its ordinary legislature^ hut the body 
of its citheiis which ajrpomts its ordinary legislature, and 
which (the union a2mrt?) is properly sovereign therein. If the 
several immediate chiefs of the several united states were 
respectively single individuals, or were respectively narrow 
oligarchies, the sovereignty of each of the states, and also 
of the larger state arising from the federal union, would 
reside in those several individuals, or would reside in those 
several oligarchies, as forming a collective lohole* 

2 . A system of confederated states is broadly distinguished 
from a comjmiie state or su2yreme federal governmeut by 
the following essential difierence. In the case of a compo- 
site state, the several united societies form one independent 
society or are severally subject to one sovereign body. In 
the case of a system of confederated states, each of the 
several societies is an independent political society, and each 
of their several governments is properly sovereign or 
supreme. Although the aggregate of the several govern- 
ments was the framer of the federal compact and may 
subsequently pass resolutions concerning the entire con- 
federacy, neither the terms of that compact nor such 
subsequent resolutions are enforced in any of the societies 
by the authority of that aggregate body. They owe their 


* It will be recollected that the lectures (from which the above 
paragraph is transcribed entire) were delivered in 18£J0“1832, long 
before the war of 1860-64, the result of which was to give a new and 
very conclusive demonstration of the sovereignty of the Union, which 
is Here maintained by Austin to have been the intention of the 
founders, on a true construction of the written Constitution framed by 
deputies from the several states in 1787.— 'H. C 
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legal effect) in anj one of those several societies, to laws 
and other commands which the government of that society 
makes or fashions npon them, and which of its own 
autto’ity it addresses to its own subjects. ^ In ^ short, a 
system of confederated states cannot he distinguished hy 
any definite mark from a number of independent govern- 
ments connected by an ordinary alliance. All that can be 
said is, that the compact is intended to be permanent, and 
that the ends and purposes of the compact are more 
numerous and complicated than those of a simple alliance, 

I believe that the German Bund ox Confederation, which 
succeeded to the ancient Empire, was merely a system of 
confederated states; that the Diet of that period was merely 
an assembly of ambassadors from several confederated but 
severally independent governments ; and that the resolutions 
of the Diet were merely articles of agreement spontaneously 
adopted by each of the confederated governments, and 
which owed their legal effect in any one of the several com- 
pacted societies merely to laws and commands fashioned on 
them by its own domestic sovereign. The Diet, as such, 
never really possessed any power of enforcing its own 
decrees. What was called jedej'al execufAon took place 
merely when Prussia or Austria, or boih, with such of the 
smaller states as chose or were influenced by fear or example 
of the stronger power, found it conveuieiit to unite and 
enforce a comnand in conformity with the resolution of 
the Diet. 

The nature of the Bund is strongly illustrated by tbe 
events which preceded its breaking up in IdGO, The sub- 
sequent development of the North German Confederation 
and its transformation hy the course of events into a com- 
posite state, under the leadership of the King of Prussia 
(with the title of the Emperor of Germany), are matters 
fresh in the recollection of everyone, and further illustrate 
the broad difference between the two classes of objects here 
considered. 

The Swiss Confederation may probably be classed as a 
system of confederated states. The criterion always is, 
whether the federal government enforce their own resolu- 
tions, in which case the aggregate body is sovereign ; or 
whether those resolutions are only carried out by command 
issued and enforced at the will and hy the power of the 
several governments, in which case there is merely a con- 
federacy (more or less permanent) of supreme governments. 
For the purpose of national defence, doubtless the Swiss 
confederacy is very close and likely to be lasting. But its 
permanence seems rather to depend on the unanimity of 
the several governments in regard to that object than on 
any recognised power in the general government to coerce 
any single community. This instance, however, is one that 
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illustrates =tlie difficulty of drawing a precise line of demar- 
cation betweemtlie two classes of objects. 

From the various possible forms of supreme government, 
I proceed to the limits, real and imaginary, of sovereign 
power. 

The essential difference of a positive law may be put 
thus It is set directly or circuitously by a monarch or 
sovereign member to a member or members of the indepen- 
dent political society wherein that person or body is 
sovereign or supreme. 

It>tcllowa that the power of a monarch properly so 
called, or the power of a sovereign number in its collegiate 
and sovereign capacity, is incapable of legal limitfition. For 
a monarch or sovereign number bound by a legal duty 
would be subject to a higher or superior sovereign: — contrary 
to the hypothesis involved in the definition of the terms 
monarch and sovereign number. 

And every political society must have a sovereign (one 
or a number) freed from legal restraints. For if the society 
is subject to a person or body not freed from legal restraints, 
that person or body must be subject to another person or 
body, and so on in a series of human authorities, which 
must terminate, and must therefore terminate in a person or 
body who is freed from legal restraint, and is sovereign. 

Monarchs and sovereign bodies have attempted to oblige 
themselves or to oblige the successors to their sovereign 
powers. But, in spite of such attempts, the position that 
Bovereig-n power is incapable of legal limitations holds 
without exception. 

The author of a law of the hind, or any of the sovereign 
successors to that immediate author, may abrogate the law 
at pleasure. And if the law be not abrogated, the sovereign, 
for the time being, is not constrained to observe it by any 
legal sanction. If he were, lie would be in a state of 
subjection — cmtra hypothesen. 

As regards the author of a law purporting to oblige the so- 
vereign, such a law is merely a law by a metaphor, being only 
a principle assumed for the guidance of his own conduct. As 
regards his successors, it amounts at most to a rule of positive 
morality, the gaasi sanction being the opinion of those who 
revere the memory of the author, or admire (rightly or 
wrongly) the principle of the so-called law. If that is a 
good principle, its violation by the sovereign may be not 
only a breach of positive morality, but a sin ; it cannot be 
a breach of legal duty. 

For example: The sovereign Eoman people solemnly 
voted or resolved that they' would never pass or even take 
into consideration what I will vehtoe to denominate a hill 
q/ pains and penalties. This solemn resolution or vote was 
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passed with the forms of legislation, and was inserted in 
the Twelve Tables in the following imperative terms:— 
prmlegia ne iiroganto. But although the resolution or vote 
was passed with the forms of legislation, it scarcely was a 
law in the proper acceptation of the, term, and certainiy 
was not a law simply or strictly so called. By that resolu- 
tion or vote, the sovereign people adopted, and commended 
to their successors in the sovereignty, an ethical principle or 
maxim which (admirable as it is) could not legally bind 
the then present or any future sovereign, if the supreme 
government for the time being had afterwards passed a law 
or command infringing on the principle, the Eoman tribunals 
could not have treated such a law or command as not 
legally binding. 

Again : By the authors of the Union between England 
and Scotland an attempt was made to oblige the legislature 
which, in consequence of that union, is sovereign in both 
countries. It is declared in the Articles and Act of Union, 
that the preservation of the Church of England and of the 
Kirk of Scotland is a fundamental condition of the union. 
Now, so long as the bulk of either nation shall regard its 
established church with love and respect, the abolition of 
that church by the British Parliament would be an hmmral 
act, for it would violate the positive morality which obtains 
with the balk of the nation afiected by the change. Sup- 
posing the abolition to conflict with the law of God, either 
as revealed or commended by general utility, the act would be 
a sin. But assuming, what will scarcely be denied, that the 
parliament for the tune being is sovereign both in England 
and Scotland, no man, talking with a meaning, would call 
a parliamentary abolition of either or both of the churches 
an illegal act. The condition which aflects to confer 
immortality upon those ecclesiastical institutions is not a 
positive law, but is counsel or advice ofiered by the authors 
of the union to future supreme legislatures. 

By the topic lastly above discussed, I am led to con- 
sider the meanings of the epithet as applied 

to conduct of a monarch, or to conduct of a sovereign 
number in its collegiate and sovereign capacity. This 
epithet as thus applied, and as opposed to the epithet illegal^ 
is sometimes used with a more general and vague, and some- 
times with a more special and definite meaning. I will 
begin with the former. 

1. In almost every independent political society, there 
are principles or maxims expressly adopted or tacitly accepted 
by the sovereign, and which the sovereign habitually ob- 
serves. The cause of this observance commonly lies in the 
regard which is entertained for those principles or maxima 
by the bulk or most influential part of the community ; or it 
may be that those principles or maxims have been adoptea 


Meaning of the Term \ VnconstitutionaT 

from a perception of utility or from a belief of tbeir con- 
formity to the Bi\ine will, or lastly they may have had an 
origin which affords no valid reason for their continuance. A 
law is said to be unconstitutional in the more g'eneral sense 
if it conflicts with these principles or maxims. For example ; 
The es post facto statutes which are styled Acjfs of Attainder^ 
may be called though they cannot be called 

illegal. For they conflict with a principle of legislation 
which parliament has habitually observed, and which is re- 
garded with approbation by the bulk of the British com- 
munity. 

In short, when an act of a sovereign is styled unconsti- 
hitional in that^more general sense of the word, what is 
meant is, I believe, this : That the act is inconsistent with 
some given principle or maxim ; that the given supreme 
government has expressly adopted the principle, or, at least, 
has habitually observed it, and that the principle is conform- 
able to the general opinion and sentiments of the community 
which are shocked by the act in question: or that the 
principle is useful and the act pernicious: or that the 
principle is approved and the act disliked by the speaker, 
without any reason of which he can give an account. 

2. The epithet unconstitutional as applied to conduct of 
a sovereign, and as used with the meaning which is more 
special and definite, imports tiiat the conduct in questio ii 
conflicts with constitutional law. 

By the expression cmistitutional latv, I here mean the 
positive morality, or the compound of positive morality and 
positive law, which determines the character of the person, 
or the respective characters of the persons, in whom, for the 
time being, the sovereignty shall reside ; and which, more- 
over, supposing the government in question an aristocracy or 
government of a number, determines the mode wherein the 
sovereign powers shall be shared by the constituent members 
of the sovereign number or body. 

Now, against a monarch properly so called, or against a 
sovereign body in its collegiate and sovereign capacity, con- 
stitutional law, whether expressly adopted by the sovereign 
or his predecessors or not, is positive morality merely : 
though, as I shall show hereafter, it may amount to positive 
law, or may be enforced by legal sanctions, against the 
members of rhe body considered severally. Consequently, 
although an act of the sovereign which violates constitu- 
tional law, may be styled with propriety unconstitutimialy 
it is not an infringeiiieDt of law simply and strictly so called, 
and cannot he styled with propriety illegal. 

For example : Finm the ministry of Cardinal Richelieu 
down to the gTeat Revolution, the king for the time being 
was viitually sovereign in France. But, in the same country, 
and during the same period, a traditional maxim cherished 
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by the courts of justice, and rooted in the affections of tne 
buDv of the people, determined the succession to the throne 
ag’reeahly to" the canon of inheritance which was named 
the Salic law. Now, in case an actual liing*, by a royal 
ordinance or law, had attempted to divert the throne to his 
only daughter and child, that royal ordinance or law might 
have been styled with perfect propriety an tinconsiituiional 
act. But illegal it could not have been called ; for, inas- 
much as the actual king was virtually sovereign, he was 
inevitably independent of legal obligation. 

Again : 'An Act of the British parliament vesting the so- 
vereignty in the king, or vesting the sovereignty in the king 
and the upper or lower house, would essentially alter the 
structiu’e of our present supreme government, and might 
therefore he styled with propriety an unconstitutional law. 
But to call it illegal were absurd : for if the parliament for 
the time being he sovereign in the United Kingdom, it is 
the author, directly or circuitously, of all our positive law, 
and exclusively sets us the measiu’e of legal justice and 
injustice.* 

Wnben I affirm that the powm* of a sovereign is incapable 
of legal limitation, I alwaiys mean by a ^ sovereign,’ a mon- 


• It is affirmed by Hobbes, in his masterly treatises on govern- 
ment, that *no law can be unjust : ’ which proposition lias been 
deemed by many an immoral or pernicious paradox. If we look at 
tlie scope of the treatises in which it occurs, or even at the passages 
by which it is immediately foEowed, we shall find that the propo- 
sftion is neither pernicious nor paradoxical, but is merely a truism 
put in unguarded terms. His meaning is obviously this”: tliat * no 
positive law is legallt/ unjust.’ And the decried pi-oposition, as thus 
understood, is indisputably true. 

Just or unj7tstf justice or injustice, arc terms of relative and vary- 
ing import. When uttered with a determinate meaning, they are 
uttered with relation to a determinate law which the speaker 
assumes as a standard of comparison. Tliis is hinted by Locke in 
the passage referred to at the end of my fifth lecture; and it is, 
indeed, so manifest, on a little sustained reflection, that it hardly 
needs the authority of that great and venerable name. If positive 
law be taken as the standard of comparison, it is manifest that a 
positive law cannot be unjust. For that were equivalent to saying 
that it would be found unequal to itself used as a measure. 

Though signifying conformity or non-conformity to any deter- 
minate law, the terms justice or injustice sometimes denote empha- 
ticaUy, conformity or nonconformity to the ultimate measure or 
test: namely, the law of God. This is the meaning annexed to 
ywsizcfi, when law and justice are opposed.: when a positive human 
rule is styled unjust. And when it is used with this meanings justice 
is nearly equivalent to general utility. The only difierenee between 
them consists in this: that, as agreeing immediately wdth the Ima 
of God, a given and compared action is just ; whilst, as agreeing 
immediately with the principle which is the index to the "law of 
God, that pven and compared action is generally useful And hence 
it arises, that when we style an action just or unjust, we not up 
commonly mean that it is generally useful or pernicious. 
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arcli properly so called, or a sovereign number in its collegiate 
and sovereign capacity. Considered collectively, or con- 
sidered in its corporate cbaractei’, a sovereign number is 
sovereign and independent; but, considered severally, tbe 
individuals and^smaller aggregates composing that sovereign 
nmiiber are subject to tbe supreme body of wbicb they are 
component parts. Consequently, tboiigb tbe body is inevi- 
tal)Iy independent of legal or political duty, any of tbe indi- 
viduals or aggregates whereof tbe body is composed may be 
legally bound by laws of wbicb tbe body is tbe author. If 
a law set by tbe body to its members, even as members of 
tbe sovereign body,^ is clothed with a legal sanction, or the 
means of enforcing it judicially are provided by its author, 
it is properly a positive law. If it regards tbe constitution 
or structure of tbe given supreme government, a breach of 
tbe law, by tbe^ party to whom it is set, is not only «nean- 
stitutionalj but is also illegal, Tbe breach of tbe law is tin- 
constitutional, inasmuch as tbe violated law regards tbe con- 
stitution of the state. Tbe breach of the law is also illegal, 
inasmuch as tbe violated law may be enforced by judfciai 
procedure. 

In fact or practice, tbe members considered severvally, 
but considered as members of tbe body, are commonly free, 
wholly or partially, from legal or political restraints. For 
example : Tbe Idng, as a limb of the parliament, is not re- 
sponsible legally, or cannot commit a legal injury: and, as 
partaking in conduct of tbe assembly to which lie immedi- 
ately belongs, a member of tbe bouse of lords, or a member 
of the bouse of commons, is not amenable to positive law 
But though this freedom from legal restraints may be highly 
useful or expedient, it is not necessary or inevitalile. Con- 
sidered severally, the members of a sovereign body, be they 
individuals or lie they aggregates of individuals, may clearly 
be legally amenable, even as members of tbe body, to laws 
wbicli tbe body imposes. 

And here I may remark, that if a member considered se- 
verally, but considered as a member of tbe body, be wholly 
or partially free from legal or political obligation, that 
legally hi'esponsible aggregate, or that legally bi'esponsible 
indiw*dual, is resti’ained or debarred in two ways from an 
unconstitutional exercise of its lepUy unlimited power. 3. 
Like tbe sovereign body of wbicb it is a member, it is 
obliged or restrained morally by opinions and sentiments 
ciUTent in tbe given community. 2, If it affected to issue 
a command which it is not empowered to issue by its con- 
stitutional share in tbe sovereignty, that command would 
not be legally binding. Nay, tbe persons whom it com- 
missioned to execute tbe unconstitutional command, would 
probably be amenable to positive law, if they tried to ac- 
complish their mandate. For example : If tbe king or eitbei 
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of the houses^ by way of proclamation or ordinance, ailected 
to establish a law equivalent to an act of parliament, the 
pretended statute would not be legally binding, and dis- 
obedience to the pretended statute would therefore not be 
illegal. And although the king or the house would not be 
responsible legally for this supposed violation of constitu- 
tional law or morality, those whom the king or the house 
might order to enforce the statute, would be liable civilly or 
criminally, if they attempted to execute the order. 

And this leads me to explain an apparent exce|)tion to 
my proposition that, considered severally, all the individuals 
and aggregates composing a sovereign number are subject to 
the supreme body of which they axe component parts ; and 
to show that the apparent exception is not a real one. In 
some of the mixed aristoci'acies which are styled limited 
monarchies, the so-called limited monarch is exempted or 
absolved completely from legal or political duty. For ex- 
ample : According to a maxim of the English law, the king 
is incapable of committing wrong : that is to say, he is not 
responsible legally for aught that he may please to do, or for 
any forbearance or omission. 

But though he is absolved completely from legal or 
political duty, it cannot be thence infeixed that the Inng is 
sovereign or supreme, or that he is not in a state of subjec- 
tion to the sovereign or supreme parliament of which he is 
a constituent member. 

Of the numerous proofs of this negative conclusion, which 
it were easy to produce, the following will amply suffice.— 
1. Although he is free in fact from the fetters of positive 
law, he is not incapable of legal obligation. A law of the 
sovereign parliament, made with his own assent, might ren- 
der himself and his successors legally responsible. — 2, If he 
affected to transgress the limits which the constitution has 
set to his authority, disobedience on the part of the governed 
to his unconstitutional commands, would not be illegal : 
whilst the ministers or instruments of his unconstitutional 
commands, would be legally amenable, for their unconstitu- 
tional obedience, to laws of that sovereign body whereof he 
is merely a limb. — 3. He habitually obeys the laws set by 
the sovereign body of which he is a constituent member. 
If he did not, he must speedily yield his office to a less re- 
fractory successor, or the British constitution must speedily 
expire. If he habitually broke the laws set by the sovereign 
body, the other members of the body would probably devise 
a remedy ; though a prospective and definite remedy, fitted 
to meet the contingency, has not been provided by positive 
law, or even by constitutional morality. But in all these 

f oints the king differs from a sovereign properly so called. 

'or — 1. The sovereign is imapahle of legal obligation. 
2. The subjects are bound to obey its commands, and the 
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ministers executing- them are absolved by the command from 
ieg*al liability to any person who may feefag-o-rieved by reason 
of such execution. — 3. The sovereig-n cannot habitually 
obey the commands of another determinate body. 

But if sovereign or supreme power be incapable of legal 
limitation, or if every supreme government be legally abso- 
lute, wherein (it may be asked) doth political liberty consist, 
and how do the supreme govermnents which are commonly 
deemed free, differ from the supreme governments which 
are commonly deemed despotic ? 

I answer, that political or civil liberty is the liberty from 
legal obligation, which is left or granted by a sovereign 
government to any of its own subjects: and that, since the 
power of the government is incapable of legal limitation, 
the government is legally free to abridge their political li- 
berty, at its own pleasure or discretion. 

Political or civil liberty has been erected into an idol, 
and extolled with extravagant praises by doting and fanatical 
worshippers. But political or civil liberty is not more 
worthy of eulogy than the political or legal restraints which 
are implied by the words and civitm. The final cause 
or purpose for which government ought to exist, is the 
furtherance of the common weal to the greatest possible 
extent. And it must attain this purpose not less by im- 
posing restraints than by conferring rights or liberties." As 
I shall show hereafter, political or civil liberties rarely exist 
apart from corresponding legal restraints. Where persons 
in a state of subjection are free from legal duties, their 
liberties . (generaUy speaking) would be nearly useless to 
themselves, unless they were protected in the enjoyment of 
their liberties, by having iegal rights (importing legal duties 
on their fellows) to those political liberties -which are left 
them by the sovereign government.* I am legally free, for 
example, to move from place to place, in so far" as I can 
move from place to place consistently with my legal obli- 
gations : but this my political liberty would be but a sorry 
liberty, unless my fellow-subjects were restrained by a 
political duty from assaulting and imprisoning my body, 


* Political or civil liberties are left or granted by sovereigns, in 
two -^vays; namely, through permissions coupled with commands, 
or through simple permissions. If a subject possessed of a liberty 
be clothed with a legal right to it^ the liberty -vvas granted by the 
sovereign through a permission coupled with a commaud : a per- 
mission to the subject who is clothed with the legal right, and a 
command to the subject or subjects -who are burthened with the 
relative duty. But a political or civil liberty left or granted to a 
subject, may be merely protected against his fellows by religious and 
moral obligations. In other words, the subject possessed of the 
political liberty may not be clothed with a legal right to it. And, 
on that supposition, the political or civil liberty was left or granted 
.0 the subject through a simple permission of the sovereign or state. 
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Political liberty ia therefore fostered by that very political 
restraint from which the devotees of the idol liberty are so 
fearfully and blindly averse. 

From the nature of political, or civil liberty, I turn to 
the supposed difference between free and despotic govern- 
ments, 

government is/ree from legal restraints ; 
or (what is the same proposition dressed in a different 
phrase) every supreme government is legally despotic. The 
distinction, therefore, cannot mean that some governments 
are freer from restraints than others ; nor can it mean that 
the subjects of the governments which are denominated 
free, are protected against their governments by positive 
law. Those who use the distinction employ the epithet 
free as importing praise, and the epithet despotic as importing 
blame. They can therefore hardly mean that the govern- 
ments which" are denominated free, leave or grant to theii 
subjects more of political liberty than those which are 
styled despotic. For they who distinguish governments 
into free and despotic, suppose that the first are better than 
the second. But inasmuch as political liberty may be 
generally useful, it cannot be assumed that one government 
is better than another, merely because the smn of the 
liberties which the former leaves to its subjects, exceeds 
the sum of the liberties which are left to its subjects by the 
latter. The excess in the sum of the liberties which the 
former leaves to its subjects, may be purely mischievous. 
In consequence, for ' example, of that mischievous freedom, 
its subject may be guarded inadequately against one 
another, or against attacks from 67 temal enemies. 

They who distinguish governments into free and despotic, 
probably mean by a ‘ free government ^ a government of a 
popular or democratic form, and by their distinction wish 
to imply that such a government, being likely to regard 
the weal of the whole and not only of a narrow section 
of the community, is apt to leave or grant to its subjects 
not perhaps political liberty than is left or granted 
them by a government of one or a few, but more of t/iot 
political lib&t'tp which conduces to the cennmon weal. They 
mean that, as leaving or granting to its subjects more of 
that useful liberty, a government of many may be styled 
free\ whilst, as leaving ur granting to its subjects less of 
that useful liberty, a government of one or a few may be 
styled mt free^ or may be styled despotic or ahsolute. In 
short, by the epithet /ree, as applied to governments of 
many, they mean that governments of many are compara- 
tively good*, and by the epithet desp)otic^ as applied tc 
monarchies or oligarchies, they mean that monarchies or 
oligarchies are comparatively had. 

The epithets free and despotic are rarely, 7 thijjk sm 
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ployed by the lovers of monarchy or oligarchy. If the Lkct. 

lovers of monarchy or oligarchy did employ those epithets, VI. 

they would probably apply the epithet /ree to governments 
of one or a few, and the epithet despotic to governments of 
many. For they think the former comparatively <700c?, and 
the latter comparatively had) or that monarchical or olx^ 
garchical governments are better adapted than popular, to 
attain the ultimate purpose for which governments ought to 
exist. 

But with the respective merits or demerits of various 
forms of government, I have no direct concern. I have 
examined the current distinction between free and despotic 
govermnents, because it is expressed in terms which are 
extremely inappropriate and absurd, and which tend to 
obscure the independence of political or legal obligation, 
that is common to sovereign governments of all forms or 
kinds. 

That the power of a sovereign is incapable of legal limi- whj it has 
tation, has been doubted, and even denied. But the difH- 
culty, like thousands of others, probably arose from a verbnl 
ambiguity — from the circumstance that the foremost indi- fnJSbfeof 
viclual member of a so-called limited monarchy, whose 
power is not only capable of legal limitations, but is some- 
times actually limited by positive law, is often improperly 
styled monarch or sovereign. 

Whatever may be its origin, the error is remarkable, Theproposi- 
For the legal independence of monarchs in the proper ac- gertedSl 
ceptation of the term, and of sovereign bodies in their preasiyby 
corporate and sovereign capacities, not only follows inevit- 
ably from the nature of sovereign power, but is also asserted writers o* 
expressly by renowned political writers of opposite parties parties or 
or sects : by celebrated advocates of the governments which 
are decked with the epithet /ree, as by celebrated advocates 
of the governments which are branded with the epithet 
desjyotic, 

^ If it be objected (says Sidney) that I am a defender of 
arbitrary powers, I confess I cannot comprehend how any 
society can he established or subsist without them. The 
difference between good and ill governments is not, that 
those of one sort have an arbitrary power which the others 
have not ; for they all have it ; hut that in those which are 
well constituted, this power is so placed as it may be bene- 
ficial to the people.' 

< It appeareth plainly (says Hobbes) to my understand- 
ing, that the soveraign power, whether placed in one man, 
as in monarchy, or in one assembly of men, as in popular 
and aristocraticall commonwealths, is as great as men can 
be imagined to make it. And though of so unlimited a 
power men may fancy many eviU consequences, yet the 
consequence of the want of it, which is wane of every man 
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Part I. against Iiis neigli’boiir, is much, worse. The condition oi 
§ 1. man in this life shall never he without inconveniences : hut 
there happeneth in no commonwealth any great inconyeni- 
ence, hut what proceeds from the subjects’ disobedience, 
, And whosoever, thinking soveraign power too great, will 
seek to make it lesse, must subject himselfe to a power 
which can limit it: that is to sav, to a greater.’ — *One of 
the opinions (says the same writer) which are repugnant to 
the nature of a commonwealth, is this: that he who bath 
the soveraign power is subject to the civil! lawes. It is true 
that all soveraigns are subject to the lawes of nature ; be- 
cause such lawes be Divine, and cannot by any man, or by 
any commonwealth, be abrogated. But to the civil! lawes, 
or to the lawes which the soveraign make th, the soveraign 
is not subject: for if he were subject to the civill lawes, he 
were subject to himselfe; which were not subjection, but 
freedom. The opinion now in question, because it setteth 
the civill lawes above the soveraign, setteth also a judge 
above him, and a power to punish him : which is to make 
a new soveraign; and, again, for the same reason, a third 
to punish the second; and so continually without end, to 
the confusion and dissolution of the commonwealth.’ — ^ The 
difference (says the same wiiterj between the lands or 
forms of commonwealth, consistetn not in a difference be 
tween their powers, but in a difference between their apti- 
tudes to produce the peace and security of the people: 
which is their end.’ * 


* By his modern censors, French, German, and even English, 
Hobbes’ main design in his various treatises on politics, is grossly 
and thoroughly mistaken. With a marvellous ignorance of the 
writings which they impudently presume to condemn, they style 
him Hhe apologist of tyranny meaning by that rant, that his 
main design is the defence of nionarchicar government. Now 
though he prefers monarchical, to popular or oligarchical govern- 
ment, it is certain that his main design is the establishment of these 
propositions : 1. 'fhat sovereign power, xohether it reside in one, or 
in many or a few, cannot be limited by positive law : 2. That a pre- 
sent or established government, it a government of one, or a 
government of many or a few, cannot be disobeyed by its subjects 
consistently with the common weal, or consistent!}” -with the law of 
God as known through utility or the Scriptures.— That Ms principal 
purpose is not the defence of monarchy, is sufficiently evinced by 
many passages of his Leviathan, and also of his treatise De Give. 
To those who have really read, although in a cursory manner, these 
the most lucid and easy of profound and elaborate compositions, 
the current conception of their object and tendency is utterly laugh- 
able. 

The capital errors in Hobbes’ political treatises, are the follow- 
ing. — 1. He inculcates too absolutely the religious obligation of 
obedience to present or established government. He makes not tlie 
requisite allowance for the anomalous and excepted cases wherein 
disobedience is counselled by that very principle of utility which 
indicates the duty of aubnussion. Writing in a season “of civil 
discord, or in apprehension of its approach, he naturally fixed his 
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Before I discuss tLe origin of political goveriiuient and 
society/ 1 will brieily examine a topic allied to tlia liberty 
of sovereigns from political or legal restraints. 

A sovereign government of one, or a sovereign govern- 
ment of a number in its collegiate and sovereign capacity, 


attention upon the glaring mischiefs of resistance, and scarcely 
adverted to the mischiefs which obedience ooeasionallv engenders. 
And although his integrity was not less remarkable than ‘the gigantic 
strength of his understanding, we may presume that his extreme 
timidity somewhat corrupted his judgment, and inclined him to 
insist unduly upon the evils of rebellion and strife.— 2. Instead of 
directly deriving the existence of political government, from a per- 
ception by the bulk of the governed of its great and obvious expe- 
diency, he ascribes the origin of sovereignty, and of independent 
political society, to a fictitious agreement or covenant. He supposes, 
indeed, that the subjects are induced to make that agreement, by 
their perception of the expediency of government, and by their de- 
sire to escape from anarchy. But, placing his system immediately 
on that inteiposed figment, instead of resting it directly on the 
ultimate basis of utility, he often arrives at his conclusions in a 
sophistical and quibbling manner, though liis conclusions are com- 
monly such as the principle of utility will warrant. 

If these two capital errors be kept in mind by the reader, Hobbes’ 
extremely celebrated but extremely neglected treatises may be read 
to great advantage. I know of no other writer (except Jerernv 
Bentham) who has uttered so many truths, at once new and impor- 
tant, concerning the necessary structure of supreme political 
government, and the larger of the necessary distinctions implied by 
positive law. And he is signally gifted with the talent, pecuIiaV 
to writers of genius, of inciting the mind of the student to active 
and original thought. 

The authors of the antipathy with which he is commonly re- 
garded, were the papistical clergy of the Roman Catholic Church, 
the high church clergy of the Church of England, and the Presby- 
terian clergy of the true blue complexion. The pretensions which 
these persons advanced in favour of * the church ’ to an authority in 
ecclesiastical matters,’ co-ordinate with the authority of theseculai 
government, were offensive to Hobbes, who supported with unfail- 
ing loyalty the temporal sovereign for the time being. He repelled 
those anarchical pretensions with a weight of reason, and an aptness 
and pungency of expression, which the aspiring and vindictive 
priests did bitterly feel and resent. Accordingly, they assailed him 
with the poisoned weapons of malignity and cowardice. And so 
deep and enduring is the impression which they made upon the 
public mind, that ‘ Hobbes the Atheist,’ or * Hobbes the apologist 
of tyranny,’ is still regarded with pious, or with republican horror, 
bj'' all but" the extremely few who have ventured to examine his 
writings. 

Of positive atheism ; of mere scepticism concerning the exist- 
ence of the Deity ; or of, what is more impious and miscliievous 
than either, a religion imputing to the Deity human infirmities and 
vices; there is not, I believe, in any oi his" writings, the shadow of 
a shade. 

It is true that he prefers monarchical (though he intimates his 
preference rarely), to popular or oligarchical government. But of 
tyranny in the sense of monarchical misrule, he is no apologist, but 
may rank with the ablest and most zealous of its foes. Scarcely a 
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lias no legal rights (in tlie proper acceptation of tlie term) 
against its oivn suljgects. 

Every legal right is the creature of a positive law : and 
it answers to a relative duty imposed hy that positive law, 


sinc^Ie advocate of free or popular institutions, even in these latter 
and comparatively enlightened ages, perceives and inculcates so 
clearly and earnestly as he, the principal cause and preventive of 
tyrannous or bad government-— -namely, ignorance on the part of 
the multitude of sound political science. 

In those departments of his treatises on politics, which are con- 
cerned with ^ the office (or duty) of the sovereign,’ Hohbes insists on 
the following propositions; That good and stable government is 
simpig or neaj'ly impossible, nnless the fundamentals of political science 
be knottm hy the hulk of the people ; that the bulk ot the people are 
ns capable of receiving such science as the loftiest and proudest of 
their superiors in station, wealth, or learning: that to provide for 
the diffusion of such science throughout the bulk of the people, may 
be classed with the weightiest of the duties which the Deity lays 
upon the sovereign ; that he is bound to hear their complaints, and 
even to seek their advice, in order that he may better understand 
the nature of their wants, and may better adapt his institutions to 
the advancement of the general good : that he is bound to render 
his laws as compendious and clear as possible, and also to publish 
their more important provisions through every possible channel : 
that if the bulk of his people know their duties imperfectly, for 
want of the instruction which he is able and bound to impart, he is 
responsible religiously for all their breaches of the duties whereof 
he hath left them in ignorance. 

In regard to the respective aptitudes of the several forms of 
government to accomplish the ultimate purpose for which govern- 
ment ought to exist, Hobbes’ opinion closely resembles the doctrine, 
which a century later, that is, about the middle of the eighteenth 
century, was taught by the French philosopliers who are styled em- 
phatically the (Economists. — In order, say the (Economists, to the 
being of *^a good government, two things must preexist ; 1. Know- 
ledge by the bulk of the people, of the elements of political science 
(in the* largest sense of the expression) : 2. A numerous body of 
citizens versed in political science, and not misled by interests con- 
flicting with the common weal, who may shape the political 
opinions, and steer the political conduct, of the less profoundly in- 
formed, though instructed and rational multitude. — And, for 
numerous and plausible reasons (which my limits compel me to 
omit), they affirm, that, in any society thus "(iuly instructed, monar- 
chical government would not only be the Ijest, but would surely be 
chosen by that enlightened community, in preference to a govern- 
ment of a few, or even to a government of many. 

The opinion taught b}’’ the (Economists is rather, perhaps, defec- 
tive, than positiveh' erroneous. They leave an essential considera- 
tion uncanvassed and nearly untouched.— In a political comxnunity 
not duly instracted, is not popular government, -with all its awkward 
complexness, less inconvenient than monarchy? And, unless the 
government be popular, can a political community not duly in- 
structed, emerge from darkness to light? from the ignorance of 
political science, which is the principal cause of misrule, to the 
knowledge of political science, which is the best security against 
it ? The (Economists, indeed, occasionally admit, * que dans Cetas, 
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and incunibeiit on a person or persons other than the person 
or persons in whom the rijjht resides. To every legal right, 
there are therefore three severaT parties: namely, a party 
bearing the inght ; a party biirtliened with the relative duty ; 
and a sovereign government setting the law through which 
tlie right and the duty are respectively conferred and im- 
posed. A sovereign govermnent cannot acquire rights 
through laws set by itself to its own subjects. A man is 
110 more able to ^confer a right on himself, than he is able 
to impose on himself a law or duty. Consequently, if a 
sovereign government had legal rights against its own sub- 
jects, those rights would be the creatures of positive laws set 
to its own subjects by a third person or body, who must, 
therefore, be sovereign over them. The community would 
therefore be subject^ to two different sovereigns, which is 
contrary to the definition of sovereignty.* 


d'ignorance Pautorite est plus dangereiise dans les mains d’un seui, 
qu’elle ne Test dans les mains de plusieurs.’ But with this consider- 
ation. they rarely meddle. They commonly infer or assume, that, 
since in the &tate of ig7wrance the government is inevitably bad, the 
form of the government, during that state, is a matter of consum- 
mate indifference. Agreeing with them in most of their premises, 
1 arrive at an inference extremely remote from theirs; namely, 
that in a community already enlightened, the form of the govern- 
ment were nearly a matter of indifference; but that where a com- 
munity is still in the state of ignorance^ the form of the government 
is a matter of the highest importance. 

The political and oeconomical system of Quesnai and the other 
Q^lconomists, is stated concisely a*nd clearly by M. Mercier de la 
Kiviere in his.‘L’Ordre naturel et essentiel des Societes politiques.’ 

♦ It has often been affirmed that ‘ right is might,’ or that * might 
is right.’ But this paradoxical proposition (a great ffivourite with 
shallow scoffers and buffoons) is either a flat truism affectedly and 
darkly expressed, or is thoroughly false and absurd.,, 

If it mean that a party who possesses a right possesses the right 
through might or power of his own, the proposition is false and 
absurd. For a party wdio possesses a right necessarily possesses the 
right through the might or power of another ; namely, the author 
of the law by which the right is conferred. 

If it mean that right and might are one and the same thing, or 
are merely different names for one and the same object, the proposi- 
tion in question is also false and absurd. My physical ability to 
move about, when ni}’- body is free from bonds, may be called might 
or power, but cannot be called a rightx though my abilit}^ to move 
about wif/iowi' may doubtless be styled a rights 
with perfect precision and proprietj’, if I owe the ability to a law 
imposed upon you by another. 

If it mean that eVery right is creature of might or power, the 
proposition is merely a truism disguised in paradoxical language. 
For every right (divine, legal, or moral) rests on a relative duty. 
A nd, manifestly, that relative duty would not be a duty substan- 
tially, if the law which affects to Impose it were not sustained by 
might. 

I must here observe that * right ’ as a noun substantive has two 
meanings which ought to be distinguished carefully. 

The noun substantive right ■ signifies that which jurists deno 
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But so far as they are hoimd by the law of God to obey 
their temporal sovereign, a sovereign government has HgliU 
dimne against its own subjects: rights which are conferred 
upon itself, through duties which are laid upon its subjects, 
by laws of a common superior. And so far as the members 
of its own community are severally constrained to obey it by 
the opinion of the community at large, it has also 

against its own subjects severally considered : rights 


minate ‘a faculty:’ that which resides in a determinate party or 
parties, by virtue of a given law ; and which avails against a party 
or parties (or answers to a duty lying on a party or parties) other 
than the party or parties in whom it resides. And the noun sub- 
stantive ‘rights’ is the plural of the noun substantive ‘ « right.’ 
But the expression ‘right,’ when it is used as an adjective, is equi- 
valent to tlie adjective ‘just ; * as the adverb ‘ rightly ’ is equivalent 
to the adverb ‘justly.* And when used as the abstract name 
corresponding to the adjective ‘ right,’ the noun substantive ‘ right ’ 
is synonymous with the noun substantive ‘ justice.’ 

• Eight ‘as It is manifest that ‘ right ’ as signifying ‘ faculty,’ and ‘ right * 
meaning^ as signifying ‘justice,’ are widely different though not unconnected 

•right^ as terms. But, nevertheless, the terms are confounded by many of the 

nieaniuj? writers who attempt a definition of ‘ right ; ’ and their attempts to 

determine the meaning of that very perplexing expression are, 
meanijjg* therefore, sheer jargon. By many of the German writers on the 

‘law; sciences of law and morality (as by Kant, for example, in his 

‘Metaphysical Principles of Jurisprudence’), ‘right’ in the one 
sense is blended with * right ’ in the other. And through the dis- 
quisition on ‘right’ or ‘rights,’ which occurs in his ‘Moral Philo- 
sophr,’ Paley obviously wavers between the dissimilar meanings. 

'fhe Italian ‘dirittb,’ the French ‘droit,’ the German ‘recht,* 
and the English ‘right,’ signify ‘right’ as meaning * faculty,* and 
also signify ‘justice : ’ though each of those several tongues has a 
name which is appropriate to ‘justice,’ and by which it is denoted 
without ambiguity. 

In the Latiji, Italian, French, and German there is a further 
ambiguity ; the name which signifies ‘ right ’ as meaning ‘ faculty,’ 
also signifies ‘law:’ ‘jus,* ‘diritto,’ ‘droit,* or ‘recht,* denoting 
indifferently either of the two objects. Accordingly, the ‘ recht ’ 
which sigtufies ‘law,* and the ‘recht’ which signifies ‘right’ as 
meaning ‘ faculty,’ are confounded by German writers on the philo- 
sophy or rationale of law, and even by German expositors of par- 
ticular systems of jurisprudence. They treat ‘recht’ as a genus or 
kind, which they divide into two species or two sorts : namely, the 
* recht ’ equivalent to ‘ law,’ and the ‘ recht ’ equivalent to ‘right’ 
as meaning ‘ faculty.’ And some of them thicken the mess by a 
misapplication of terms borrowed from the Kantian philosophy. 
They divide ‘ recht,’ as forming the genus or kind, into ‘ recht in the 
objective sense,’ and ‘ recht in the subjective sense ; * denoting by the 
former of those unapposite phrases, ‘ law ; * and denoting by the 
atter, * right ’ as meaning * faculty.* (See note, p. 175, post.) 

The confusion of ‘law* and ‘right,* our own writers avoid : for 
the two disparate objects which the terms respectively signify, are 
commonly denoted in our own language by palpably distinct marks. 
But Hale and Blackstone are misled by this double meaning of the 
word and translate jus pemcnexum et rerum, ‘ rights of persons 
and things : ’ which is mere jargon. 
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What is meant by ' Rights of Sovereign * / 

whicli are conferred upon itself by tlie opinion of tlie com- 
munity at large, and wMch answer to relative moral duties. 

Consequently, wben we say that a sovereign government, 
AS against its own subjects, has or has not a right do this 
or that, we necessarily mean by a light (supposing we speak 
exactly), a right cUvinB or morali we necessarily mean (sup- 
posing we speak exactly), that it has or has not a right de- 
rived from a law of God, or derived from a law improperly 
so called which the general opinion of the community sets to 
its members severally. 

But when we say that a government, as against its own 
subjects, has or has not a right to do this or that, we not 
uncommonly mean that we deem the act in question yewe- 
rallg useful or pernicious. And this application of the word 
is not inexact if we mean that the act conforms to the 
Divine law as measured by the standard of utility 5 and th^lt 
the government have therefore a right conferred on them hy 
the Divine law to do such an act. 

To ignorance or neglect of these palpable truths, we may 
impute a pernicious jargon that was current in our own 
country on the eve of her horrible war with her North 
American children, ^ By the great and small rabble in and 
out of parliament, it was said that the government sove- 
reign in Britain was also sovereign in the colonies 5 and 
that, since it was sovereign in the colonies, it had a light to 
tax their inhabitants.^ It was objected by Mr. Burke to the 
project of taxing their inhabitants, chat the project was in- 
expedient: pregnant with probable evil to the 'inhabitants 
of the colonies, and pregnant with probable evil to the in- 
habitants of the mother country. 

But to that most rational objection, the sticklers for the 
scheme of taxation returned this asinine answer. They said 
that the British government had a light to tax the colonists; 
and that it ought not to be withheld % paltry considerations 
of expedieneg, from enforcing its sovereign right against its 
refractory subjects. Now, if they attached any determinate 
meaning'to the word right, they must have meant that the 
British ""government was empowered by the law of God to 
tax its American subjects. But it had not a Divine right 
to tax its American subjects, unless the project of taxing 
them accorded with general utility : for every Divine right 
springs from the Divine law ; and to the Divine law general 
utility is the index. To oppose iite light to expediency ^ was, 
therefore, to oppose the right to the only test by wlxich it 
was possible to determine the reality of the right itself. 

A sovereign government of one, or of a number in its 
collegiate and sovereign capacity, may appear in the cha- 
racter of defendant, or of demandant, before a tribunal of 
ixs own appointment, or deriving jurisdiction from itself. 
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But we cannot jbeBce infer that the govermnent lies undei 
legal duties, or has legal rig-hts ao-ainst its own subjects. 

The claim of the plaintiff against the sovereign defendant 
cannot he foundec! on a positive law. Bor then would tlie 
sovereign defendant he in a state of subjection— contrary to 
the definition of sovereignty. And the claim of the sove- 
reign demandant cannot be foimded on a positive law j for 
such a law must have been set by a third party to a member 
or members of the society wherein the demandant is supreme : 
or in other words, the society is subject to another sovereign 
— ^that is to two sovereigns at once— contrary to the nature 
of sovereignty. 

In fact, where the sovereign government appears in the 
character of defendant, it appears to a claim founded on a 
so-called law which it has set to itself. Where it appears 
in the character of demandant, it apparently founds its claim 
on a positive law of its own, and it pursues its claim judi- 
cially. The rights which are pursued against it before 
tribunals of its own, and also the rights which it pursues 
before trihimals of its own, are merely analogous to legal 
rights (in the proper acceptation of the term) : they are 
ywrjjsnegal rights. The rights which are pursued against 
government before tribunals of its own, it may extinguish 

its own authority. But it yields to those claims, when 
they are established judicially, ^ they were truly founded 
on positive laws set to itself by a third and distinct party. — 
The rights which it pursues before trihimals of its own, are 
powers which it is free to exercise according to its own plea- 
sure. But it prosecutes its claims through the medium of 
judicial procedure, m if they were truly founded on positive 
laws set to the parties defendant by a third person or body. 

The foregoing explanation of the seeming legal rights 
which are pursued against sovereign governments before 
trihimals of their own, tallies with the style of judicial pro- 
cedure, which, in all or most nations, is observed in cases of 
the kind. The object of the plaintiff’s claim is not de- 
manded as of riglit, but is begged of the sovereign defendant 
as a gi’ace or favour. In our own country, -whether the 
claim he against the sovereign, or against the Idng individu- 
ally, the form of proceeding is by what is called a JPetition 
of Right * In the latter case this mendicant style of pre- 


* A Petition of Kight according to the English practice may 
relate to a claim arising out of the act or omission of a department 
of Government, or to a claim against the Queen in a private capacity. 
In the former case redress is prayed from < Her Majesty/ meaning 
(I think) the sovereign, as the ultimate author of the wrong, and 
morally responsible for it 5 and from the nature of the case, if in the 
power of the sovereign to give or withhold redress. The Act of 
Parliament (23 and 24 Viet. c. 34) which at present regulates the 
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sentiiig the clnim is merely accidental. It arises from the Lecjt. 

mere accident to which I have adverted already : nameijj 'V'L 

that our own king, though not properly sovereign, is com- 
pletely free in fact from legal duties. 





procedure, is in strict conformity with this view of the case. By 
sec. U of that Act, the Commissioners of the Treasury are required 
10 pay the money and costs decreed * out of any moneys in tlieir 
hands for the time being legally applicable thereto, or which may 
bo hereafter voted by Parliament for that purpose.’ Where the 
petition relates to a claim of the latter kind, it also happens that the 
compulsion is merely a moral one. By the section last quoted it is 
in this case provided that ‘ the amount to which the suppliant is en- 
titled shall be paid to him out of such funds or moneys as Her 
Majesty shall be graciously pleased to direct to be applied for that 
purposk’ So runs the statute in accordance with tlie venerable 
tradition that the queen is personally free from legal obligation. 
This, as Austin shoves, is a mere accidentorpeculiarityof our system 
of positive law. It is clear that if Parliament were to authorize 
legal execution against the queen’s private property, however wwcon- 
siitutional such an act might be considered, the queen would be bound 
personally bv a legal obligation. It will appear from what is said 
above, that in the style of formal documents the words * Her 
Majesty ’ or the ‘ Queen’s most Excellent Majesty * are used in three 
entirely different senses ; — 1. As meaning the sovereign, e.g. when we 
speak of Her Majesty’s Court of Queen’s Bench. 2. As meaning the 
queen in a public capacity, but merely as a subject member of the 
parliament or of the body politic. 8. As meaning the queen as a 
private person. 

The circumstance that suits brought in the Courts in India 
against the ‘Government of India’ are in the form of ordinary 
actions is hardly an exception to the proposition that claims against 
the sovereign are presented in a mendicant form. The ‘ Government 
of India,’ as the phrase is here used, is a political subordinate, whose 
relations with the Imperial Government are of a very complex 
description. In this country ‘ the Secretai-y of State in "Council of 
India’ represents the pecuniary liabilities of the Government of 
India, and is constituted a legal perpn capable of being sued in an 
ordinary action. But notwithstanding this, the Indian Government 
hi the Political Department, which is under the absolute control of 
the Secretary of State, is txoi Jhvvially amenable to any legal liability. 
The anomaly is, that there is no certain criterion to determine the 
class of matters which belong to the Political Department, and 
such determination is often practically left to the uncertain and 
capricious action of subordinate officials. 

This may be the place to observe that in this country the 
immunity which the sovereign necessarily has, and which the king 
actually has, from legal obligation, is extended in form to tne 
ministers or servants of the crown. Thus no civil action or man- 
damus will He against the Lords of the Treasury, or the Postmaster- 
General, nor action against persons in their respective employ, 
such public servants. (The Queen v. Lords Commissioners of tlie 
Treasury, L.R. 7 Q. B. 387.) And there are some wongs for which 
there is no redress by Petition of Right. For that is only admissible 
where the gwasi-obligation of the king or sovereign is equivalent 
to a debt, or arises in respect of the possession of a hereditament 
or dhattel, or out of the breach of a contract made within the 
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Tliougli a sovereign government of one, or a sovereign 
governmeut of a number iu its collegiate and sovereign 
capacity, cannot have legal rights against its own subjects, 
it may have a legal right against a subject or subjects of 
another so\’ereigu government. A law imposed by the other 
government upon its own subjects may create a right in 
IhvoLir of the first government. The possession of a legal 
or political right against a subject or subjects of another 
sovereign government, consists, therefore, with that in- 
dependence which is one of the essentials of sovereignty,* 

Having determined the general notion of sovereignty, and 
illustrated my definition by considering the possible forms of 
supreme government and the limits of supreme political 
power, I now proceed to the origin or causes of the habitual 
or permanent obedience, which, in ever}^ society political 
and independent, is rendered by the hulk of the community 
to the monarch or sovereign number. In other words, 1 
proceed to the origin or causes of political govermnent and 
society. 

powers constitutioimlly committed to the Minister or Department of 
Government by wlioih the contract is made. 

The remedy against a servant of the crown lies only in a com- 
plaint to the Ilead of the Dei>artment and if redress is got from 
him, the remedy would, I think, according to Austin’s scheme, be a 
legal one, though not obtained by the ordinary forms of law. Again, 
if it is the act of the Head of the Department that is complained of, 
the attention of the Government as a body might be called to it by 
a motion or question in Parliament ; and if made a Cabinet question, 
and the Government as a body disapproved of the act, the offending 
minister might be compelled to vacate his office. This again would, 
according to Austin’s definitions, be strictly a legal sanction. But 
if the Government should defend the act, or not think proper to 
interfere, the only means of redress which remain are those which 
are morally sanctioned; namely, by the force of opinion — ^whether 
expressed in the censure of a definite bodv or bodies, such as Parlia- 
ment or the constituencies convened at an election, or remaining in 
the indefinite form called opinion; — unless indeed, there is 

taken into account the exceptional and extraordinary remedy of a 
parliamentary impeachment, which would be, according to Austin’s 
analysis, a legal remedy,— -R. G. 

* In our own courts of law and equity it is held as undoubted, 
that foreign sovereigns, whether in name monarchs or republics, 
can sue in their sovereign capacity; and they are recognised as 
plair.tifls in our courts of law and "equity by the same name and 
style under which they are recognised by our own sovereign (that 
is^ nominally, by Her Majesty) in diplomatic intercourse. — (Case or 
the King of Spain, judgment by Lord Lyndhurst in the House oi 
Lords. 2 Bligh Reports. Hew series, p. 31. Case of the United 
States of America v. Wagner, Court of Chancery, May 29, June 11 
17, 1867. L. R. 2 Ch. ffiS2. Judgment by Lord’Chancellor Chelms- 
ford and Lord Justices Turner and Cairns’.) 

As to the possibility of a sovereign being subject to another 
sovereign, to certain limited effects, see concluding explanations in 
this chapter. — R, C. 


Proper Objects of Political Society, 

The proper purpose or end of a sovereign political govern- 
ment, or the purpose or end for which it ought to exist, is 
ihe greatest possible advancement of human Wppiness. To 
accomplish that end effectively, it commonly must labour 
directly and particularly to advance as far as is possible the 
weal oJ its own community. For the good of the universal 
society formed by manldnd is the aggregate good of the 
particular societies into which mankind is'divided : just as 
the happiness of any of those societies is the aggregate hap- 
piness of its single or individual members. And* if every 
government consulted the weal of its owm subjects, the 
probable tendency would clearly be to promote tbe general 
happiness of mankind. And it were easy to show, that the 
general and particular ends never or rarely conflict. An 
enlightened regard for the common happiness of nations, 
implies an enlightened patriotism; whilst the stupid and 
atrocious patriotism which looks exclusively to country, and 
would further the interests of country at the cost of all 
other communities, grossly misapprehends and frequently 
crosses the interests that are the object of its narrow con- 
cern. But the topic which I now have suggested, belongs 
to the province of ethics, rather than the province of juris- 
prudence.* 


* The proper purpose or end of a sovereign political govern- 
ment is conceived inadequately or obscurely by most or many of 
the writers on political government and society. 

Speaking generally and vaguely, it may be said that the proper 
end of government is to co-operate in advancing the happiness of 
mankind. This is the same as to say that the particular and deter- 
minate end is (in an enlightened manner, and thei-efore with due 
regard to the happiness of other communities) to advance as far as 
possible the weal of its own community. The writers in question 
mistake for the proper absolute end one or a few of the instru- 
mental ends through which a government must accomplish that 
absolute end. 

For example ; It is said by many of the speculators on political 
government and society, that * the end of every government is to 
institute and protect property.’ And here I must remark, by the 
by, that the j»ropounders of this absurdity give to the terra * pro- 
perty ’ an extremely large and not very definite signification. They 
mean generally by the term * property,’ legal rights, or legal facul- 
ties : and they mean not particularly by the term * property,’ the 
legal rights, or legal faculties, which are denominated strictly ‘Vights 
of property or dominion.’ Now the proper paramount purpose of a 
sovereign political government, is not the creation and protection of 
legal rights or faculties, or (in the terms of the proposition) the 
institution and protection of property. If that were the paramount 
purpose, the end might be the advancement of misery, rather than 
the advancement of happiness ; since many of the legal rights 
which governments have created and protected (as the rights of 
masters, for example, to and against slaves), are generally per- 
nicious, rather than generally useful. To advance as far as is 
possible the common happiness or weal, a government must confer 
on its subjects beneficent legal rights, or such legal rights as general 
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Prom tlie proper purpose or end of a sovereijin political 
government we may readily infer tlie caiises of tliathaHtual 
o'bedience wliicli would be paid to tbe sovereign by tlie bulk 
of an enlightened society. If tbey tboug’bt the government 
perfect, or that the government accomplished perfectly its 
proper purpose or end, this their conviction or opinion would 
be tlieir motive to obey. If they deemed the government 
faulty, a fear that the evil of resistance might surpass the 
evil of obedience, would be their inducement to submit : for 


utility commends; and, having conferred on its subjects benefi- 
cent legal rights, must preserve those rights from infringement, by- 
enforcing the corresponding sanctions. But the institution and 
protection of beneficent legal rights, or of the kinds of property that 
are commended by general utility, is merely a subordinate and 
instrumental end through which the government must accomplish 

its paramount or absolute purpose. As affecting to determine the 

absolute end for -wliich a sovereign government ought to exist, the 
proposition in question is, therefore, false. And, "considered as a 
definition of the means through which the sovereign government 
must reach that absolute end, the proposition in question is defec- 
tive. If the government would duh^ accomplish its proper para- 
mount i)urpose, it must not confine its care to the creation of legal 
rights, and to the creation and enforcement of the answering rela- 
tive duties. There are absolute legal duties, or legal duties wiihout 
corresponding rights, that are not a whit less requisite to the ad- 
vancement of the general good than legal rights themselves with 
the relative duties which they imply. Nor would a government 
accomplish thoroughly its proper paramount purpose, if it merely 
conferred and protected the requisite rights, and imposed and en- 
forced the requisite absolute duties : Though a good legislation with 
a good administration of justice, or good laws well administered, 
are doubtless the chief of the means through which it must attain 
to that end, or (in Bacon’s figurative language) are the ne^-ves of 
the common weal. 

The prevalent mistake which I now have stated and exemplified, 
is committed by certain of the writers on the science of political 
ceconomy, whenever they meddle incidentally with the connected 
science of legislation. Whenever they step from their own into the 
adjoining province, they make expressly, or they malce tacitly and 
unconsciously, the following assumption : that the proper absolute 
end of a sovereign political government is to further as far as is 
possible the growth of the national wealth. If they tliink that a 
political institution fosters, or that a political institution damps 
production and accumulation, they forthwith pronounce that 
the institution is good or bad. They forget that the wealth of 
the community is not the weal of the community, though wealth 
is one of the means requisite to the attainment of ha}-)pine.ss. They 
forget that a political institution may further the -weal of the eom- 
miinity, tnough it checks the growth of its wealth ; and that a politied 
institution which quickens the growth of its wealth, may hinder the 
advancement of its weal,* 


* This it will be remembered was written long before the appearance of 
J. S. Mill’s * Political Economy.’ That author and Professor Fawcett mast 
be mentioned as writers by whom.: the distinction here referred to is aevez 
ignored or forgotten,-— B.C. 


True Catises of Political Society. 

tliey would not persist in tlieir obedience to a government 
wtiick they deemed imperfect, if they thought tfiat a better 
government might probably be got by resistance, and that 
the probable good of the change outweighed its probable 
mischief. 

^ Since every actual society is inadequately instnieted or 
enlightened, the habitual obedience to its government which 
is rendered by the bulk of the community, is pm:tly the 
consequence of custom — the habit abeady acquired. Or it 
is partly the consequence of prejudices: meaning by 
^prejudices,’ opinions aad^ sentiments which have no found- 
ation whatever in the principle of general utility. If, for 
example, the government is monarchical, they partly pay 
that obedience to that present or established govermiient 
because they are fond of monarchy inasmuch as it is mon- 
archy, or because they are fond of the race from which the 
monarch has descended. Or if, for example, the govern- 
ment is popular, they partly pay .that obedience to that 
present or established government, because they are fond of 
democracy inasmuch as it is democracy, or because the 
word ^ republic’ captivates their fancies and affections. 

But though that habitual obedience is partly the con 
sequence of custom, or of prejudices, it partly arises from a 
reason based upon the principle of utility. If, for specific 
reasons, they are attached to the established government, 
their perception of the utility of government concurs with 
tlieir attachment, and assists in confirming the habit. 
If they dislike the established government, their dislike is 
controlled by the same cause. The perception, by the bulk 
of the community, of the utility of political government, or 
a preference by the bulk of the community of any govern- 
ment to anarchy, is the only cause of the habitual obedience 
in question, which is common to nearly all societies : and 
therefore the only cause which the present general disquisi- 
tion can properly embrace. The causes of the obedience in 
question which are peculiar to particular societies belong 
lo the province of statistics, or the province of particular 
history. 

The only generol cause of the permanence of political 
governments, and the only general cause of the origin of 
political governments, are exactly or nearly alike. Though 
every government has arisen in part from specific or par- 
ticular causes, almost every government must have arisen 
in part from the following general cause j namely, that the 
bulk of the natural society fr’om which the political was 
formed, were desirous of escaping to a state of government, 
from a state of nature or anarchy. If they liked specially 
the government to which they submitted, their general per- 
ception of the utility of government concmTed with their 
special inclination. If they disliked the government to 
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which they submitted, their general perception of the utility 
of government controlled and mastered their repugnance. 

According to a current expression, the pemanence 
and origin of every government are owing to the people’s 
comenf : that is to say, every government continues through 
the consent of the people, or the bulk of the political 
community : and every government arises through the 
consent of the people, or the bulk of the natiual society 
from which the political is formed. According to the same 
opinion dressed in a different phrase, the power of the 
sovereign flows from the people, or the people is the foun- 
tain of sovereign power. 

That a government continues through the people’s con- 
sent is true in one sense. The permanence of every govern- 
ment depends on the habitual obedience which it receives 
from the bulk . of the community. But all obedience is 
voluntary or/rce, or every party who oheye consemts to obey. 
In other words, every party who obeys %Dills the obedience 
which he renders, or is determined to render it by some 
motive or another. That acquiescence which is purely in- 
voluntary, or which is purely the consequence of physical 
compulsion or restraint, is not obedience or submission. As 
correctly or truly apprehended, the position ^that every 
government continues through the people’s consent ’ merely 
amounts to this j that, in every society 'political and inde- 
pendent, the people are determined by motives of some 
description or another, to obey their government habitually *, 
and that, if the bulk of the community ceased to obey it 
habitually, the government would cease to exist. 

But the position in question, as it is often understood, is 
taken with one or another of the two following meanings : — 
1st. That the bulk of every community, without inconveni- 
ence to themselves, can abolish the established government, 
and yet consent to its continuance or pay it habitual obedi- 
ence ; which is the same as to say. That the bulk of every 
community approve of the established government, and con- 
sent to its continuance, or pay it habitual obedience, by 
reason of that their approbation. As thus understood, the 
position is ridiculously false ; the habitual obedience of the 
people, in most or many communities, arising wholly or 
partly from their fear of the probable evils which they might 
siifler by resistance. Or 2ndly, That if the bulk of a com- 
munity dislike the established government, the government 
(Tught not to continue. If every actual society were 
adequately instructed or enlightened, the position, as thus 
understood, would approach nearly to the truth. For the 
dislike of an enlightened people towards their established 
government, would beget a violent presumption that the 
government was faulty or imperfect. But, in every actual 
society, the government has neglected to instruct the people 
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in sound political science j or pains have l>een taken by the 
government, or the classes that influence tlie go vermnent, to 
exclude the bulk of the community from sound political 
science, and to perpetuate or prolong the prejudices 'which 
weaken and distort their imdertaldngs. fivery society, 
therefore, is inadequately instructed or enlightened; and, 
in most or many societies the love or hate of the people 
towards their established government would scarcely beget 
a presumption that the government was good or bad. An 
ignorant people may love their established government, 
though, by cherishing pernicious institutions and fostering 
mischievous prejudices, it positively prevents the progress 
in useful knowledge and in happiness, which its subjects 
would make spontaneously if it simply were careless of their 
good. And so may an ignorant people hate their estab- 
lished government, thoiihg it labours strenuously and wisely 
to further the general weal. The dislike of the French 
people to the ministry of the godlike Turgot, amply evinces 
the melancholy truth. They stupidly thwarted the mea- 
sures of their w|Lrmest and wisest friend, and made common 
cause "with his and their enemies— with the rabble of nobles 
and priests who strove to uphold misrule and to crush the 
reforming ministry "with a load of calumny and ridicule. 

That the perrnanence of every government is owing to 
the people’s consent, and that the orifn of every govern- 
ment is o’wing to the people s consent, are two positions so 
closely allied, that -vvhat I have said of the lonner will 
nearly apply to the latter. 

Every government has arisen through the cmsent of the 
people, in this sense, that their submission is a consequence 
of motives, or they ^o^ll the submission which they render. 
But a special approbation of the government to which they 
freely submit may not be their motive to submission. Al- 
tlioiigh they submit to it freely, the government perhaps is 
forced upon them by a fear of me evils which would follow 
a refusal to submit. Through a fear of those e\ils (and, 
probably, by a general perception of the utilfty of political 
government), they freely submit to a government from 
which they are specially averse. 

The expression ^ that every government arises through 
the people’s ’ is often uttered with the following 

meaning ; that the bulk of a natural society about to be- 
come a political, or the inchoate subjects of an inchoate 
political government, 2>ro?nm, expressly or tacitly, to obey 
the future sovereign. The expression, as uttered with this 
meaning, confounds consent and promise, and therefore is 
grossly mcorrect. The proposition so intended to be con- 
veyed is, however, noteworthy as being involved by an 
hypothesis which I proceed to examine. 

In every political society the subjects are under duties to 
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Fart I. the sovereign one or Tbody, partly roiigioiiSj partly legal, and 
§ 1. partly moral. The sovereign government is nncfer duties to 
' the subjects, religious and moral, but not legal. This can 
fInSSf or easily be made to appear by an easy application of the prin- 
ihe/jwrM- ciples reiterated in the preceding lectures. j 

mmtai civil It folloivs that the duties of the subjects towards the 
sovereign government, with the duties of the sovereign 
government towards the subjects, originate respectively in 
three several soxirces ; namely, the Divine law (as indicated 
by the principle of utility), positive law, and positive 
morality, A.nd, to my understanding, it seems that we ac- 
count sufficiently for the origin of those obligations, when 
we simply refer them to those their obvious foimtains, 
and that an ampler solution of their origin is not in the 
least requisite, and, indeed, is impossihle. But there are 
many writers on political govermnent and society, who are 
not content to account for their origin hy simply referring 
them to those their manifest sourees, and who accordingly 
resort to the hypothesis of the original covenant or contract, 
or f undamental eiml pact, ^ 

By the writers who resort to it, this renowned and not 
exploded hypothesis is imagined and rendered variously. 
But its effect as imagined and rendered by most of those 
writers, may be stated generally thus: 

To the formation of every society political and indepen- 
dent— of every TiokiQ or civitas—dll its future members then 
in being are joint or concurring parties : parties to an agree- 
ment in which the body politic then originates, and on which 
as a basia it afterwards rests. As being the necessary source 
of the independent political society, this agreement of all is 
styled the o?v/mal covenant: as being the necessary basis 
whereon the afterwards rests, it is styled pactum civile 

funda?7ie7itale,—ln the process of malring this covenant or 
pact there are three several stages ; which may be described 
in the following manner, 1. The future members of the 
commimity about to he created j ointly resolve to unite them- 
selves into an independent political society : signifying and 
determining withal the paramount purpose of their union, 
or even some of its subordinate or instrumental ends. And 
here I must briefly remark, that the paramount purpose so 
determined is the paramount purpose for which a society 
political and independent ought to be founded and per- 
petuated. By the writers who resort to the hypothesis, 
this paramount purpose or absolute end is conceived differ- 
enliy. To writers who admit the system which I style the 
theory of utility, this purpose or end is the advancement of 
human happiness. To a multitude of writers who have 
fiomished and flourish in Germany, the following is the truly 
magniflcent though somewhat mysterious object of political 
government and society; namely, the extension over the 
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eartli, or over its buman inhabitants, of the empire of rifcht 
or justice. ^ It would seem that this right or justice, lilce 
the good Ulpian’s justice, is absolute, eternal, and immut- 
able. It is not the right or j ustice which is merely a creature 
of the law of God, but something self-evident to which his 
law conforms or should conform, I cannot understand it, 
and will not attempt to explain it. Merely guessing at what 
it may be, I take it for the right or justice mentioned in a 
preceding note : I take it for general utility darkly con- 
ceived and expressed. 2. Having resolved to unite them- 
selves into an independent political society, all the members 
of the inchoate community jointly determine the constitu- 
tion of its sovereign political government ; the member or 
members in whom the sovereignty shall reside j and if 
there are to he more than one, they jointly determine the 
mode wherein the sovereign number shall share the sovereigii 
powers. 3. The process of forming the independent politi- 
cal society is completed by promises given and accepted: 
namely, by a promise of the inchoate sovereign to the in- 
choate subjects, by promises of the latter to the former, and 
by a promise of each of the latter to all and each of the rest 
The purport of these promises is the following. — The sove- 
reign promises generally to govern to the paramount end of 
the independent political society, and specially to govern to 
the subordinate ends (if any^ signified by the resolution to 
form the society. The subjects promise to render to the 
sovereign such obedience as shall consist with that para- 
mount purpose and those subordinate purposes. The re- 
solution of the members to unite themselves into an inde- 
pendent political society, is styled pactum wuonis. Their 
determination of the constitution or structure of the sove- 
reign political government, is styled pactum comtitutioms or 
pactum m'dmationis. The promise of the sovereign to the 
subjects, with the promises of the subjects to the sovereign 
and to one another, are styled pactum sulyectionis : for, 
through these promises the relation of subjection and sove- 
reignty arises between the parties. But of the three so- 
called pacts^ the last only is properly a convention. Through 
this convention, which is styled the original convention, or 
fundamental pact, the sovereign is bound (at least religiously) 
to govern as is mentioned above: and the subjects are bound 
(religiously) to render to the sovereign for the time being, 
the obedience above described. And the binding virtue of 
this fundamental pact is not confined to the founders of the 
independent political society ; but expends to their respec- 
tive successors. Through the promise made by the oripnai 
sovereign, following sovereigns are bound (religiously ; to 
govern as is mentioned above. ^ Through the promises made 
by the original subjects, following subjects are bound (reli- 
gloualv) to render to the sovereign for the time being, the 
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Paet L obedience above described* — In every society political and 

& t • independent, the duties (that is to say, religious duties) of the 

" sovereign towards the subjects, and of the subjects towards 
the sovereign, arise fi-’orn a pact or original covenant such as 
I have above delineated. Unless we suppose such an agree- 
ment, we cannot account adequately for those their respec- 
tive obligations. 

Such, I believe, is the general purport of the hypothesis, 
as it is imagined and rendered by most of the writers who 
resort to it. 

But, as I have remarked above, the writers who resort 
to the hypothesis imagine and render it variously. Accord- 
ing to some, The original subjects, covenanting for them- 
selves and their followers, promise obedience to the original 
and ibllowing sovereigns: but the original sovereign is not 
a promising party to the fundamental civil pact. And by 
the different writers who render the hypothesis thus, the 
piirport of the subjects’ promises is variously imagined. 
For example, some suppose that the obedience promised by 
the subjects is the qualified or conditional obedience de- 
scribed above; whilst others suppose that the obedience 
promised by the subjects is an obedience passive or un- 
limited. But though the winters who resort to the hypo- 
thesis imagine and render it variously, they concur in this 
That the religious duties of the subjects towards the sove- 
reign are creatoea of the original covenant. And the 
writers who fancy that the original sovereign was a promis- 
ing pariy to the pact, also concur in this : That the religious 
duties of the sovereign towards the subjects are engendered 


by the same agreement. 

Snduaive Having stated the purport of the hypothesis, I will now 
Sjectiona suggest shortly a few of* the conclusive objections to which 
it is open. . , . „ 

suggested. 1. To account for the respective duties oi subjects to- 
1 . For its pro- wards their sovereign government, and of the sovereign 
government towards its subjects, is the scope of every 
Sunt for writer who supposes an original covenant. But we suffici- 
duties^of ently account for the origin of those respective obligations, 
auSli^ects them simply (or \vithout the supposition ol 

an original covenant) to their apparent and obvious foun- 
neediess, and the law of God, positive law, and positive 

inappro' morality, iSesides,, if tho formation of an independent po- 
pnace. iitical society were really preceded by a fundamental civil 
pact, scarce any of the duties lying thereafter on the 
subjects, or on the sovereign, would he engendered or influ- 
enced by that foregoing convention. The hypothesis, there- 
fore, of an original covenant, is needless, and is worse than 
needless. It afl‘ects to assign the cause of certain pheno- 
mena, namely, the respective duties of subjects and sovereign: 
and the cause which it assigns is not only superfluous, but 
also inefficient. 
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That an original covenant, although it really preceded 
the formation of an independent political society, would 
hardly oblige reliyiomly^ or 7mrally) the original 

subjects or sovereigns or their respective successors, will 
appear from the following analysis. 

Evary convention which obliges legally (or every con- 
tract properly so called) derives its legal efficacy from a 
positive law. Speaking exactly, it is not the convention 
that obliges legally, or that engenders the legal duty ; but 
the law annexes the duty to the convention ; or determines 
that duties of the given class shall follow conventions of the 
given description. Consequently, if the sovereign govern- 
ment were bound legally by the fundamental civil pact, the 
legal duty lying on the government would be the creature of a 
positive law annexing the duty to the pact. And such a 
law must have been set by a sovereign government other 
than the sovereign government hound by it. ‘ Consequently, 
the latter would be in a state of subjection— contrary to 
the hypothesis. The subjects, however, might be legally 
bound to keep the original covenant. But this legal duty 
would properly proceed from the law set by their own sove- 
reign, and not from the covenant itself. 

Again, if the sovereign or subjects were bound 
by the fundamental civil pact, the religious duty lying on 
the sovereign, or the reli^oiis duty lying on the subjects, 
would properly proceed from the Divine law, and not from 
the pact itself. 

The proper absolute end of an independent political 
society, and the natime of the index to the law of Uod, are 
conceived differently by different men. But whatever be 
the absolute end of an independent political society, and 
whatever he the nature of the index to the law of God, the 
sovereign would, without an original covenant, be bound 
religiously to govern to that absolute end : and the subjects 
would, without an original covenant, he bound religiously 
to render to the sovereign the obedience which the accom- 
plishment of the end might require. The original covenant, 
if consistent with that absolute end, would he superfluous 
and therefore inoperative. If the original covenant con- 
flicted with that absolute end, it would also conflict with the 
law which is the source of religious obligations, and would 
not oblige religiously the sovereign government or its subjects. 

And though the original sovereign or the original sub- 
jects might have been hound religiously by the original 
covenant, why or how should it bind religiously the succeed- 
ing sovereigns or subjects? Duties to the subjects for the 
time being, would he laid by the law of God on all the 
following sovereigns ; and duties to the sovereign for the 
time being, would he laid by the law of God on all the follow- 
ing subjects : but why should those obligations be laid cs 
those following parties, through the fundamental pfictf 
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Fast L — tlirougli or in consequence of a pact made without their 

§ 1. authority, and even without their knowledge ? Legal oWi- 

^ gations often lie upon parties (as, for example, upon heirs or 
administrators), through or m consequence of promises made 
By other Tparties whose faculties or means of fuliilling obli- 
gations devolTe or descend to them by virtue of positive 
law. And I perceive readily the expediency of these pro- 
visions of positive law. But I am unable to perceive, why 
or how a promise of the original sovereign or subjects 
should bind religiously the following sovereigns or subjects: 
though I see that the cases of legal obligation to which I 
now have adverted, probably suggested the groundless con« 
ceit to those who devised the hypothesis of a fundamental 
civil pact. 

If, again, the sovereign were bound moi'allg to keep the 
original covenant, the sovereign would be bound by opinions 
current amongst the subjects, to govern to the absolute end 
at which its authors had aimed. And if the subjects were 
bound morally to keep the original covenant, they would be 
bound severally by opinions of the community at large, to 
render to the sovereign the obedience which the accomplish- 
ment of the end might require. But the moral obligations 
thus incumbent on the sovereign, with the moral obligations 
thus incumbent on the subjects, would not be imposed by 
the positive morality of the community, through or in cousc- 
q/* the pact. 

To take the case most favom’able to the hypothesis that 
these obligations arise from such a pact, let us assume that 
the fancied original covenant was conceived and constructed 
by its authors, with some particularity and precision : that, 
having determined the absolute end of their miion, it speci- 
fied some of the ends positive or negative, or some of the 
means or modes positive or negative, through which the 
sovereign government should rule to that absolute end. 
The founders, for example, of the independent political 
society (like the Koman people who adopted the Twelve 
Tables), might have adverted specially to the monstrous and 
palpable mischiefs of ex legislation. The fancied 

covenant might have determined specially, that the sovereign 
government about to be formed should forbear from legisla- 
tion of the kind ; and the obedience promised by the subjects 
might have been promised with a corresponding reservation. 

Now the bulk or generality of the subjects, in an indepen- 
dent political community, might think alike concerning the 
absolute end to which their sovereign government ought to 
rule : and yet tlieir uniform opinions concerning that absolute 
end might bind or control their sovereign veiy imperfectly. 
For notwithstanding such uniformity of sentiments they 
might thinlc so variously in regard to the subordinate ends 
by which that paramount end was to be compassed that they 
would hardly oppose to the government, in any particular 
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case, a uniform, simultaneous, and effectual resistance.-— But 
if the mass of the subjects thought alike or uniformly con- 
cerning more or fever of the proper subordinate ends of 
government, those uniform opinions would probably exercise 
a potent influence over the sovereign. Speaking generally, 
the proper subordinate ends of a sovereign political govern- 
ment may be imagined in forms, and stated in expressions, 
which are neither extremely abstract, nor extremely vague. 
And, if they are clearly conceived and definitely expressed, 
the government could hardly venture to deviate from any 
of them without incurring discontent and possible resistance. 

The extent to which a government is bound by the 
opinions of its subjects and the efficacy of the moral duties 
which their opinions impose upon it depend, therefore, 
mainly on the two following causes : First, the number of 
its subordinate ends concerning which the mass of its sub- 
jects think alike or uniformly : secondly, the degree of clear- 
ness and precision with which they conceive the ends in 
respect whereof their opinions thus coincide. 

It follows f'om what I have premised, that, if an 
original covenant had determined clearly and precisely some 
of the subordinate pds of government, and those ends were 
favoured by the opinions of the mass of the subjects for the 
time being, the sovereign would be bound eflectually by the 
positive morality of the community, to rule to the subordi- 
iiate ends which the covenant had thus specified. And here 
(it might be argued) the sovereign would be bound morally 
to rule to those same ends, through or in consequence of the 
fundamental pact. For (it might be said) the efficacy of the 
opinions binding the sovereign govermnent would mainly 
arise from the clearness and precision with which those 
same ends were conceived by the mass of the subjects ; and 
this again from the clearness and precision with which those 
same ends had been specified by the original covenant. It 
will, however, appear, on a moment’s reflection, that the 
opinions of the subject founders of the independent political 
society were the cause rather than the effect of the covenant. 
And, granting tJiat the clearness with which they were spe- 
cified by the covenant would impart an answering clearness 
to the conceptions of the subjects their successors, that effect 
would not be wrought by tne covenant as being a covenant 
or fact ; but as being a luminous statement of those same sub- 
ordinate ends. And any similar statement which might 
circulate widely (as a similar statement, for example, by a 
popular and respected writer), would work a similar effect. 

The following (I think) is the only, or nearly the only 
case, wherein an original covenant, as being a covenant or 
pact, might generate or influence any of the duties lying on 
tlie sovereign or subjects. 

It might be believed by the bulli of the subjects, that 
neir sovereign government was bound religiously to govern 
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Part I. to what they esteemed the^ absolute end of government, 

§ 1. rather because it had promised to govern to that absolute 

end, than by reason of the intrinsic worth belonging to the 
end itself. Now, if the mass of the subjects potently 
believed this, the duties of the government towards its 
subjects, which the positive morality of the coininiinity im- 
posed upon it, would exist wholly or in part, because the 
original covenant had preceded or accompanied the institu- 
tion of the independent political society. For if it departed 
from any of the ends determined by tlie original covenant, 
the mass of its subjects would be moved to anger (and 
perhaps to eventual rebellion), by its breach of its promise^ 
real or supposed, rather than by that misrule of which they 
esteemed it guilty. In this single case, the moral duties oi 
the sovereign towards the subjects would be influenced by 
an original covenant real or supposed. But it will appear 
from the following* analysis, that, where it might engender 
or influence any of those moral duties, that preceding con- 
vention would probably be pernicious. 

An original covenant would be simply useless, if it merely 
determined the absolute end of the sovereign political 
government: if it merely determined that the absolute end 
of the government was the greatest possible advancement of 
the common happiness or weal. For though the covenant 
might give uniformity to the opinions of the mass of the 
subjects in regard to that paramount purpose expressed in 
general terms, that uniformity would, as I have shown 
already, hardly influence the conduct of their sovereign 
political government. 

But the covenant might specify some of the means 
through which the government should rule to its absolute 
end — the common weal. And as specially determining any 
of those means, or any of the siihorainate ends to which the 
government should rule, the oiiginal covenant would he 
simply useless, or would be positively pernicious. 

If the covenant of the founders of the community did not 
aflect the opinions of its succeeding members, it would be 
simply useless. 

If the covenant of the founders of the community did 
aflect the opinions of its succeeding members, it probably 
would he pernicious. The community would impute to the 
subordinate ends specified by the original covenant, a worth 
extrinsic and arbitrary, or independent of their inti-insic 
merits. They would respect the specified ends not merely 
because they believed them to he useful, hut because the 
venerable founders of the independent political society had 
determined (by the venerable original covenant) that those 
^ame ends were some of the ends or means through which 
the weal of tlie community might be furthered by its sove- 
reign government. Now the venerable age wherein the 
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community was founded, would probably be less enlightened 
(notwithstanding its claims to veneration) than any of the 
ensuing and degenerate ages through which the coimnunity 
might endure. Consequently, the opinions held in an age 
comparatively ignorant, concerning the subordinate ends to 
which the government should rule, would intluence, more or 
less, through the medium of the covenant, the opinions held, 
concerning those ends, in ages comparatively well-informed. 
Let us suppose, for example, that the formation of the 
British community was preceded by a fundamental pact. 
Let us suppose (a ^ most unforced ’ supposition) that the ig- 
norant founders of the commimity deemed foreign commerce 
hmiM to domestic industry. Let us suppose, moreover, 
that the government about to be formed promised for itself 
and its successors, to protect the industry of its own society, 
by forbidding and preventing the importation of foreign 
manufactures. Now if the fundamental pact made by our 
worthy ancestors were devoutly reverenced by mar j of om’- 
selves, it would binder the dilTusion of sound oe^^onomical 
doctrines through the present community: and it would 
prevent the existing sovereign government from legislating 
wisely and usefully in regard to our commercial intercourse 
with other independent nations. Nay, the lovers of darkness 
assuredly would affirm, and probably would potently believe, 
that the government was incompetent to withdraw the re- 
strictions which the laws of preceding governments have 
laid on our foreign commerce : that being, as it were, 
of the first or original government, it was estopped by the 
solemn promise which that government had given. 

Promises or oaths on the part of the original sovereign, 
or of succeeding sovereigns, are not the efficient secunties, 
inoral or religious, for beneficent government or rule. The 
best of moral securities, or the best of the securities yielded 
by positive morality, would arise from a wide diffusion, 
through the mass of the subjects, of the soundest political 
science which the lights of tne age could afford. The best 
of religious seciu’ities would arise from worthy opinions, 
held by rulers and subjects, concerning the wishes and pur- 
poses of the Good and Wise Monarch, and concerning the 
nature of the duties which he lays upon earthly sovereigns. 

2. It will appear from the following strictures, that the 
hypothesis of the fundamental pact is not only a fiction, but 
is" a fiction approaching to an impossibility : that the insti- 
tution of a TToX/f or oivitas, or the formation of a society 
political and independent, was never jjreceded or accom- 
panied, and could hardly be preceded* or accompanied, by 
an original covenant properly so called, or by aught resem- 
bling the idea of a proper original covenant. 

Every convention properly so called consists of a pi'omue 
or mutual p-^omises proffered and accepted. Where one only 
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pAiir i. the agreeing parties gives a promisej the convention is said 
§ 1 . ^Vlierever mutual promises are prolFered 

and accepted, there are, in strictness, two or more con- 
ventions: for the promise proffered by each, and accepted 
by the other of the agreeing parties, is of itself an agree- 
ment. But where the perfomance of either of the promises 
is made to depend on the performance of the other, the 
several conventions are commonly deemed one convention, 
and the convention is then said to be 6^7a^^er^7Z. 

The main essentials of a convention are these: First, a 
sigmJicatio7i by the promising party, of his intentim to do 
the acts, or to observe the forbearances, which he promises 
to do or observe : secondly, significatim by the promisee, 
tha,t he the promising party will fulfil the proffered 

promise. And that these are of the very essence of a 
proper convention or agreement, will appear on moment’s 
reflection. 

The conventions enforced by positive law or morality are 
enforced legally or morally for various reasons, of which 
the following is always one. — Sanctions apart, a convention 
tends to raise in the mind of the promisee an expectatmi 
that its object will be accomplished : and to the expectation 
so raised he naturally shapes his conduct. Now, as much 
of the business of human life turns or moves upon conven- 
tions, frequent disappointments of those expectations which 
conventions naturally excite, would render human society 
a scene of bafiied hopes, and of thwarted projects and 
labours. To prevent such disappointments is a main object 
of the legal and moral rules whose direct and appropriate 
purpose is the enforcement of pacts or agreements. But 
the promisee would not entertain the expectation, unless 
the corresponding intention were signified by the promising 
party : and, unless the existence of the expectation wem 
signified by the promisee, the promising party would not 
be apprised of its existence, although the prolfered promise 
had actually raised it. Without the signification of the 
intention, there would be no promise properly so called: with- 
out the signification of the expectation, there would be no 
sufficient reason for enforcing the genuine promise which 
really may have been proffered. A promise proffered but 
not accepted is called, in the technical language of the 
Roman jurists, a pollicitation* 

It follows that an original covenant properly so called, 


* The incklenial statement,-in the text, of the essentials of a 
convention or pact, is sufl^cient for the limited purpose to which I 
lave there placed it. A good exposition of the ationale of con- 
tract or convention would involve a searching analysis of the fol- 
lowing intricate expressions : — promise ; pollicitation ; convention, 
agreement, or pact; contract; quasi-contract; some of which will be 
/l^rther adverted to in the sequd. 
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or au^M resembling it, could hardly precede the formation 
of an independent political society. 

According to the hypothesis of the original coyenant, in 
so far as it regards the promise of the original sovereign, 
the sovereign promises to govern to the ahs(3lut0 end of the 
union (and, perhaps, to more or fewer of its subordinate or 
instrumental ends). And the promise is proffered to; and 
is accepted by, all the original subjects. According to the 
h3rpoth0sis of the original covenant, in so far as it regards 
the promise of the original subjects, they promise to render 
to the sovereign such a qualified obedience as shall consist 
with the given ends. And the promise of the subjects 
passes from all the subjects : from all and each of the sub- 
jects to the monarch or sovereign body, or from each of the 
subjects to all and each of the rest. 

Now it appears from the foregoing statement of the 
main esseutials of a convention, that the promise of the 
sovereign to the subjects would not be a covenant properly, 
unless the subjects acc^yted it. But the subjects could 
hardly accept it, unless they apprehended its object. Other- 
wise, the promise could hardly raise in their minds any 
determinate expectation, still less could they signify such 
expectation. Now the ignorant and weaker portion of the 
inchoate community (the portion, for example, which was 
not adult) could hardly apprehend the object of the sove- 
reign’s promise, whether general or special. We know that 
the great majority, in any actual community, have no 
determinate notions concerning the absolute end to which 
their sovereign government oug'ht to ride ; nor any deter- 
iiiinate notione concerning the ends or means through which 
it should aim at the accomplishment of that its paramount 
purpose. It surely, therefore, is absurd to suppose, that 
all or many of the members of any inchoate community 
would have determinate notions concerning the scope of 
their union, or concerning the means to its attainment. 
Consequently, most or many of the original subjects would 
not apprehend the object of the original sovereign’s promise ; 
and, not apprehending its object, they would not accqjt it 
in effect, although they might accept it in show. With 
regard to them, the promise of the original sovereign would 
he hardly a covenant or pact, but a mere pollicitation. 

The remarks which I have now made on the promise of 
the original sovereign, vdll apply, with a few obvious adapt- 
ations, to the promise of the original subjects. 

If you would suppose an original covenant which as a 
mere hypothesis will hold good, you must suppose that the 
society about to be formed’ is composed entirely of adult 
members: that all these adult members are persons of sane 
mind, and even of much sagacity and much judgment; and 
feirly acquainted with political and ethical science. On 


Provtytce of Jurisprudence. 

tliese bare possibilities, yon may build an original covenant 
which shall be a coherent fiction. 

It is hardly necessary to add, that the hypothesis of the 
original covenant, in any of its forms or shapes, has no 
foundation in actual facts. There is no historical evidence, 
that the hypothesis has ever been realised: that the forma- 
tion of any society political and independent has actually 
been preceded by a proper original covenant, or by aught 
approaching to the idea. 

In a few societies political and independent (as, for ex- 
ample, in the Anglo-American States), the sovereign political 
government has been determined at once, and agreeably to 
a scheme or plan. But, even in these societies, the parties 
who determined the constitution (either as scheming or 
planning, or as simply voting or adopting it) were merely a 
slender portion of the whole of the independent community, 
and were virtually sovereign therein before the constitutior 
was determined : insomuch that the constitution was not 
constructed by the whole of an inchoate community, but 
rather was constructed by a fraction of a community already 
consummate or complete. In most societies political and 
independent, the constitution of the supreme government 
has grown. By which fustian but current phrase, I intend 
not to intimate that it hath come of itself, or is a marvellous 
something fashioned without hands. I mean that its con- 
stitution has been the work of a long series of authors, 
compiising the onginal members and many generations of 
their followers. And the same may be said of most of the 
ethical maxims which opinions current with the subjects 
constrain the sovereign to observe. The original sovereign 
government could not have promised its subjects to govern 
by those maxims. For the current opinions which actually 
enforce those maxims, are not coeval with the independent 
political society, but rather have arisen insensibly since the 
society was formed. In some societies political and inde- 
pendent, oaths or promises are made by rulers on their 
accession to office. But such an oath or promise, and an 
original covenant to which the original sovereign is a pro- 
mising party, have little or no resemblance. That the 
formation of the society political and independent preceded 
the conception of the oath itself, is commonly implied by 
the terms of the latter. The swearing party, moreover, is 
commonly a limited monarch, or occupies some position 
like that of a limited monarch : that is to say, the swearing 
party is not sovereign, but is merely a limb or member of a 
sovereign body. 

It is said, however, by the advocates of the hypothesis, 
(for the pui’pose of obviating the difficulty which these 
negative cases present), that a tadt original covenant pre- 
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ceded tbe formation of the society, although its foriiiation Lect 
was not preceded hy an exyrem covenant of the kind. 

Now the only difference between an express, and a 
tacit or^ implied convention, lies in this : That, where tlie 
convention is express, the intention and acceptance are sig- 
nified by language, or by signs which custom or usage has 
rendered equivalent to language: but that, where the con- 
vention is tacit or implied, the intention and acceptance are 
not signified by words, or by signs which custom or usage 
has niadq^ tantamount to words. 

Most or many, therefore, of the members of the inchoate 
society, could not have been parties, as promisors or pro- 
misees, to a tacit original covenant. For they could not 
have conceived the object wdth wdiich, according to the 
hypothesis, an original covenant is concerned •, and could 
not have signified in any way an intention which they were 
not competent to entertain. 

Besides, in many of the negative cases to which I now 
am adverting, the position and deportment of the original 
sovereign government, and the position and deportment of 
the bulk of the original subjects, exclude the supposition 
of a tacit original covenant. For example: Where the 
original government begins in a violent conquest, it scarcely 
promises tacitly, by its violences towards the vanquished, 
that it will make their weal the paramount end of its rule. 

And a tacit promise to render obedience to the intrusive 
and hated government, scarcely passes from the reluctant 
subjects. They presently wz7/ to obey it, or presently consmit 
to obey it, because they are constrained to obey it, by their 
fear of its military sword. But the will or consent to obey 
it presently, to which they are thus constrained, is scarcely 
a tacit p'omise (or a tecit manifestation of intentioi..) to 
render it future obedience. For they intimate pretty "sig- 
nificantly, by the reluctance with which they obey it, that 
they would kick with all their might against the intrusive 
government, if the military sword which it brandishes were 
not so long and fearful. 

By certain of the later advocates of the hypothesis of 
the original covenant (chiefly German writers on political 
government and society), it is commonly admitted that 
original covenants are not historical facts: but they zeal- 
ously maintain, notwithstanding this sweeping adniission, 
that the only sufficient basis of an independent political 
society is a fundamental civil pact. I will not undertake 
to guide the student into the transcendental regions where 
this language is supposed to have a meaning.* 



* For the notions or lang\ingc, concerning the original covenant, 
of German writers on political government and societ}^ I refer the 
*urious reader to the following books.— 1. Kant’s Metaphysical 
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Part I. 3. I close my strictures on the hypothesis of the original 
§ 1. covenant, with the following remarlr: 

^ It would seem that the hypothesis was suggested to its 

thSs rro-^' authors, by one or another of these suppositions. 1. Where 
afaise^” there is no convention, there is no duty. In other words, 
assumption as whoever IS obliged, is obliged through a promise given and 
Suminexion accepted. 2. Every convention is necessarily foHowed by 
dur^aud ^ other words, wherever a promise is given and 

rouJemiou. accepted, the promising party is obliged through the pro- 
mise, let its object and tendency be what they may. It is 
assumed, expressly or tacitly, by Hobbes, 3^!ant, and others, 
that he who is bound, has necessarily given a promise, and 
that he who has given a promise is necessarily bound. 

But both suppositions are grossly and obviously false. — 
Of religious, legal, and moral duties, some are imposed by 
the laws which are their respective sources, through or in 
consequence of conventions. But others are annexed to 
facts which have no resemblance to a convention, or to 
aught that can be deemed a promise. Consequently, a sove- 
reign government might lie under duties to its subjects, and 
its subjects might lie under duties towards itself, though 
neither it nor its subjects were boimd through a pact. — 
And as duties are annexed to facts which are not pacts or 
conventions, so are there pacts or conventions which are 

Principles of Jurisprudence. For the original covenant, see the 
head Das Staatsrechi. — 2. A well made Philosophical Dictionary 
(in four octavo volumes), by Professor Knig of the University of 
Leipzig. For the original covenant, see the article Staaisursprung, 
— 3. An exposition of the Political Sciences (S’teaisM^/saensc/ia/len), 
by Professor PSlitz of the same University : an elaborate and useful 
work in five octavo volumes. For the original covenant, see the 
head Staats und Staatenrecht. — i. The Historical Journal (for Nov. 
1799) of Fr. v. Gentz: a celebrated servant of the Austrian govern- 
ment... 

For, in Gennany, the lucid and coherent doctrine to which I 
have adverted in the text, has not been maintained exclusively by 
mere metaphysical speculators, and mere university-professors, of 
politics and jurisprudence. We are gravely assured by Gentz, that 
the original covenant (meaning this same doctrine touching the 
original covenant) is the very basis of the science of politics ; that, 
without a correct conception of the original covenant, we cannot 
judge soundly on any of the questions or problems which the 
science of politics presents. ‘Der gesdlsehaftliche Vertrag (says 
he) ist die Basis der allgemeinen Staatswissenschaft. Eine richtige 
Vorstellung von diesem Vertrage ist daserste Erforderniss zu einem 
reinen Urtheile ttber alle Fragen und Aufgaben der Politik.’ Nay, 
he thinks that this same doctrine tou sfaing the original covenant, is 
probably the happiest result of the newer German philosophy ; inso- 
much that the fairest product of the newer German philosophy is 
the conceit of an original covenant which never was made anywhere, 
but which is the necessary basis of political government and society. 
—Warmly admiring German literature, and profoundly respecting 
German scholarship, I cannot but regret the projieness of German 
philosophy to vague and misty abstraction. 


Governments de jure and de facto. 

not followed "by duties. Conventions are not enforced by 
divine or human law, without reference to their objects and 
tendencies. There are many conventions which positive 
morality reprobates: there are many which positive law 
will not sustain, and many which positive law actively an- 
nuls : there are many which conflict with the law of God, 
inasmuch as their tendencies are generally pernicious. Con- 
sequently, although the sovereign and subjects were parties 
to an original covenant, neither the sovereign nor subjects 
would of necessity be bound by it. 

From the origin or causes of political government and 
sociely, I pass to the distinction of sovereign governments 
into governments de jure and governments de facto. For the 
two topics are so connected, that the few brief remarks 
which 1 shall make on the latter, may be placed aptly at the 
end of my disquisition on the former." 

In respect of the distinction now in question, govern- 
ments are commonly divided into three kinds : First, govern- 
ments which are governments de jure and also de facto\, 
secondly, governments which are govermnents de jure hut 
not de facto \ thirdly, govermnents which are governments 
de facto but not de jure. A govermnent de jure and also 
de facto, is a government deemed lawful, or deemed rightful 
or just, whicn is present or established: that is to say, 
which receives presently habitual obedience from the bulk 
or generality of the members of the independent political 
community, A govermnent dejure but not de facto (shortly 
expressed by the elliptical phrase ^ a government dejure 
is a government deemed lawful, or deemed rightful or just, 
whicm, nevertheless, has been supplanted or displaced : that 
is to say, which receives not presently (although it received 
formerly) habitual obedience from the hulk of the com- 
munity. A government de facto but not de jure (or more 
shortly ‘ a government de factof , i^ Q, government deemed 
unlawful, or deemed wrongful or unjust, which, nevertheless, 
receives presently habitual obedience from the bulk of the 
community. 

In respect of positive law, b> sovereign political govern- 
ment which is established or present, is neither lawful nor 
unlawful: In respect of positive law, it is neither rightful 
nor wrongful, it is neither just nor unjust. It is therefore 
neither ler/al nor illegal. 

In every society political and independent, the actual po- 
sitive law is a creature of the actual sovereign. Law, no 
longer enforced by the present supreme government, would 
cease to he law in the sense of positive law. To borrow the 
language of Hobbes, * The legislator is he (not by whose 
authority the law was first made, but) by whose authority 
it continues to bo law.' 
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f Astx L Oonsequentlj, an established sovereig-n g-overnment, in 

§ ^ respect of the positive law of its own independent commu- 

nity, is neither lawful nor unlawful. For if so, it were law- 
ful or unlawful by some law either of its own appointment, 
or by the appointment of another sovereign. The former 
alternative is manifestly absurd *, and the latter is contrary 
to the hypothesis of its sovereignty. 

In respect of the positive law of that independent com- 
munity wherein it once was sovereign, a so-called govern- 
ment ae jiu'e but not de facto^ is not, and cannot be, a lawful 
government: for by thb positive law of the community, 
which exists by the authority of the government de facto, 
tlie supplanted government is proscribed, and attempts to 
I’estore it are made legal wrongs. In respect of the positive 
huv of another independent community, a so-called govern- 
ment dejare hxst not de facto in, neither lawful nor unlawful. 
For by the hypothesis, the other independent community 
has no power recognised hy habitual obedience, by which it 
can interfere. 

In respect, then, of positive knv, the distinction of sove- 
reign governments into lawful and unlawful is a distinction 
without a meaning. For, as tried by this test, or as mea- 
sured by this standard, a so-called government dc jure but 
not de facto cannot be lawful : and, as tried by tlie same 
test, or measured by the same standard, a government de 
facto is neither lawful nor unlawful. 

In respect, however, of positive morality, the distinction 
of sovereign governments into lawful and unlawful, is not 
a distinction without a meaning. 

A government de facto may be lawful, or a government 
de facto may be unlawful, in respect of the positive morality 
of that independent community wherein it is established. 
If the opinions of the biillr of the community favour the 
government de facto, government de facto is morally 
lawful in respect of the positive morality of that particular 
society. If the opinions of the buhi: of the community be 
adverse to the government de facto, it is morally unlawful 
in respect of the same standard. 

And a government de facto, or a government not de facto, 
/ may he morally lawful, or morally unlawful, in respect of the 

P ositive morality which obtains between nations or states. 

hougli positive international morality looks mainly at tbe 
possession, every government in possession, or every govern- 
ment de facto, is not aclmowledged of course by other estab- 
lished governments. In respect, therefore, of positive 
international morality, a government <?0/<:zc;{omay be unlaw- 
ful, whilst a government mt de facto may be a government 
de jure, 

A government, moreover, de facto, or a government not 
de facto, may be lawful or unlawful in respect of the law c. 
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God. Tried by the Divine law, as Imown tliroiigli tlie prin- 
ciple of utility, a sovereign government de facto is lawfully 
a sovereign government, if the general happiness or weal 
requires its continuance. Tried by the same law, as known 
through the same index, a sovereign government de facto n 
not lawfully sovereign, if the general happiness or weal re- 
quires its abolition. 

The definition of a positive law implicitly contained in 
the foregoing lectures, and which has been already stated by 
anticipation (p. 82 supra), may now be reiterated in terms 
which have been explained with an approach to precision. 
The essential difierence which severs a positive law from a 
law not a positive law is this: — Every positive law (or 
every law simply and strictly so called) is set, directly or 
circuitously, by a sovereign individual or body, to a member 
or members of the independent political society wherein its 
author is supreme. In other words, It is set, directly or 
circuitously, by a monarch or sovereign number, to a person 
or persons in a state of subjection to its author. 

The definition, however, only approaches to a perfectly 
complete and perfectly exact definition. It is open to cer- 
tain correctives which I will now briefly suggest. 

Every law properly so called is set by a superior to an 
inferior or inferiors : it is set by a party armed with might, 
to a party or parties whom that might can reach. Now 
(speaking generally) a pai-ty who is liable to be reached by 
the might of the author of the law is a member of the in- 
dependent community wherein the author is sovereign. In 
other words, a party who is amenable to a legal sanction is 
a subject of the author of the law to which the sanction is 
annexed. Although the positive law may affect to oblige 
strangers (or parties who are not members of that indepen- 
dent community), none but members of that independent 
community are virtually or truly bound by it. Besides, if 
the positive law of one independent community hound legally 
(and generally) the members of another, the other inde- 
pendent community would not be an independent community, 
out merely a subordinate community forming a limb of the 
first. 

Speaking, then, generally, we may say that a positive law 
is set or directed exclusively to a subject or subjects of its 
author: or that a positive law is set or directed exclusively 
to a member or members of the community wherein its 
author is sovereign. But, in many cases, the positive law 
of a given independent community imposes a duty on a 
itrangor : on a party who is mt a member of the given inde- 
pendent community, or is only a member to certain limited 
purposes. For such, in these cases, is the position of the 
stranger, that the imposition of the legal duty consists with 
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the soTerei^ifiity of the government of which he is properija 
subject. For example; A party not a member of a given 
indejpendent community, but living within its territoiy and 
within the jurisdiction of its sovereign, is hotoid or obliged, 
to an extent which is limited by its positive law. Living 
within the territory, he is liable to be reached by the legal 
sanctions by which the law is enforced. And" the legal 
duties imposed upon him by the law are consistent with the 
sovereignty of the foreign government of which he is jiroperly 
a subject. For the duties are not imposed upon the foreign 
government itself, nor upon the members generally of the 
community subject to it, nor are they laid upon the" obliged 
party as being one of its subjects, but as being a member, to 
certain limited purposes, of the communit;^ wherein he re- 
sides. Again ; If a stranger not residing within the given 
communitv be the owner of land or moveables lying within 
its territory, the sanction of the law may reach him through 
the land or goods. For instance, if he be sued on an agree- 
ment, and judgment be given for the plaintiff, the tribunal 
may execute its judgment by resorting to the land or move- 
ables, although the defendant’s body is beyond the reach of 
its process. And this consists witli the sovereignty of the 
government of which the stranger is properly a subject. In 
all the cases, therefore, which I now have noted and ex- 
emplified, the positive law of a given independent society 
may impose a duty on a stranger. By reason uf the obstacles 
mentioned in the preceding paragraph, the binding virtue of 
the positive law cannot extend generally to members of 
foreign communities. But in the cases which I now have 
noted and exemplified those obstacles do not intervene. 

The definition, therefore, of a positive law, which is as- 
sumed expressly or tacitly throughout the foregoing lectures, 
is not a perfectly complete and perfectly exact definition. 
In the cases noted and exemplified in the last paragraph, 
a positive law obliges legally, or a positive law is set or 
directed to, a stranger or strangers : that is say, a person 
or persons not of the community wherein the author of the 
law is sovereign or supreme. Now, since the cases in ques- 
tion are omitted by that defi^nition, the dtsfinition is too 
naiTow, or is defective or inadequate : and tu a corresponding 
extent the determination of the province ol jurisprudence, 
which is attempted in these discourses, falls short of being 
a complete and exact determination. 

But the truth of the positions and inferences contained 
in the preceding lectm'es is not, I believe, materially im- 
paired by this omission and defect. And though the defi- 
nition is not complete, it approaches nearly to completeness. 
Allowing for the omission of the anomalous cases in ques- 
tion, it is, I believe, an adequate definition of its subject. 

I have said that a ^ven society is a society political 
and independent, if the bulk or generality of its members 
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habitually obey the coiiunands of a determinate individual, 
or body of individuals, not obeying habitually the express 
or tacit commands of a deteminate hiunan superior. But 
by what characters, or by what distinguishing marks, are 
the members of a given society severed from persons who 
are not of its members? Or how is a given person deter- 
mined to a given comm unity ? These questions are not re- 
solved or touched by my definition: and it might seem, 
therefore, that the definition is not complete or adequate. 
But, for the following reasons, I believe that the foregoing 
definition, considered as a general definition, is, notwith- 
standing, complete or adequate : that a general definition of 
independent political society could hardly resolve the ques- 
tions which I have suggested above. 

1. It is not through one mode, or it is not through one 
cause, that the members of a given society are members of 
that conmiuiiity. A person may be determined to a given 
society, by any of numerous modes, or by any of numerous 
causes : as, for example, by birth within the territoi'y which 
it occupies; by birth without its territory, but of parents 
being of its members ; by simple residence within its terri- 
tory; or by natoalization.*— -Again; a subject member of 
one society may be, at the same time, a subject member of 
another. A person, for example, who is naturalized in one 
independent society, may yet ue a member completely, or 
to certain limited purposes, of that independent society 
which he aflects to renounce : or a member of one society 
who simply resides in another, maybe a member completely 
of the former society, and, for limited purposes, a member of 
the latter. Nay, a person who is sovereign in one society, 
may be, at the same time, a subject member of another. 
Before I could have resolved these questions I must have 
descended into the detail of jurisprudence ; and therefore I 
must have wandered from the proper purpose or scope of 
the foregoing general attempt to determine the province of 
the science. 

2. By a general definition ot independent political society 


* The following brief explanation may be placed pertinent!}' 
here. 

Generally speaking, a society political and independent occupies 
a deterniined territory. Consequently, when we imagine an inde- 
pendent political society, we commonly imagine it in that plight; 
And, according to the definition of independent political society 
which is assumed expressly or tacitly by many writers, the occupa- 
tion (by the given society) of a determined territory, or seat, is of 
the very essence of a society of the kind. But this is an error. 
History presents us with societies of the kind which have been, as 
it were, in transitu. Many, for example, of the barbarous nations 
which invaded and settled in the Roman Empire, were not, foi 
many years before their fiinal establishment, occupants of deter 
mined seats. 
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(or sucli a definition as is applicable to evei 7 societv of the 
kind), I could not Iiave resolved completely the questions 
suggested above, although I had discussed the topics touched 
in the last paragraph. For the modes through whicli person., 
are members of particular societies (or the causes by which 
persons are determined to particular societies) differ in dif- 
ferent communities. It therefore is only in relation to a 
given particular society that the questions suggested above 
can be completely resolved. 

I have assumed expressly or tacitly throughout the fore- 
going lectures that a sovereign government of one, or a sove- 
reign government of a number in its collective and sovereign 
capacity, cannot be bound legallxj. This needs a slight ex- 
planation, wliich may be placed conveniently at the close of 
my present discourse. 

" It is true universally that, as being the sovereign of the 
community wherein it is sovereign, a sovereign government 
cannot be bound legally : and this is the sense with which I 
have maintained the position throughout the present lecture. 
But, as being a subject of a foreign supreme government 
(either generally or to certain limited purposes), it may be 
bound by laws (simply and strictly so called) of that foreign 
supreme govermiient. And if the laws be exclusively laid 
upon it as subject in the foreign community, its sovereignty 
is not impaired by the obedience whicli it yields to them, 
although the obedience amounts to a hahii. The following 
case will amply illustrate the meaning which I have stated 
in general expressions. — ^Before the French revolution, the 
sovereign government of the Canton of Bern had money in 
the Engliii funds : and if the English law empowered it to 
hold lands, it might be the owner of lands within the 
English territory, as well as the owner of money in the 
English funds. Now, assuming that the government of 
Bern is an owner of lands in England, it also is subject to 
the legal duties with which propertj^ in land is saddled by 
the English law. But by its subjection to tliose duties, and 
its habitual observance of the law through which those duties 
are imposed, its sovereignty in its own Canton is not annulled 
or impaired. For the duties are incumbent upon it (not a.si 
governing there, hut) as owning lands here : as being, to 
limited purposes, a member of the British community, and 
amenable, through the lauds, to the process of the English 
tribunals. 

I said in an earlier part oi this lecture (p. 115 supra), that 
a sovereign government of one, or a sovereign government of 
a niimher in its collective and sovereign capacity, cannot 
have legal rights (in the proper acceptation of the term) 
against its own subjects. In the sense with which I have 
advanced it, the position will hold universally. But it 
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needs a slight explaiiatiou, which I will now state or 
suggest,' •' 

It is true universally, that against a subject of its own, as 
being a subject of its own, a sovereign political government 
cannot have legal rights: and this is the sense with which 
T have advanced tlie position. But against a subject of its 
own, as bei ng generally or partially a subject of a foreign 
government, a sovereign political government may have legal 
rights. For example : Let us suppose that a Russian mer- 
chant is resident and domiciled in England : that he agrees 
with the Russian emperor, to supply the latter with naval 
stores : and that the laws of England, or the English tri- 
bunals, lend their sanctions to the agreement. Now, accord- 
ing to these suppositions, the emperor bears a right, given 
by the law of England, against a Russian subject. But the 
emperor has not the right through a law of his own, or against 
a Russian subject in that capacity or character. He bears 
the legal right against a subject of his own, through the 
positive law of a foreign independent society ; and he hears 
it against his subject (not as being his subject, but) as being 
to limited purposes, a subject of a foreign sovereign. And 
the relative legal duty lying on the Russian merchant consists 
with the emperor’s autocracy in all the Russias. For since 
it lies upon the merchant as resident and domiciled in Eng- 
land, the sovereign British Parliament, by imposing the duty 
upon him, does not interfere with the autocrat in his own 
independent community. 


Suction II. — General Jxjrisprtjdence nisTiNGtrisHEi) 
FROM Particular. 


LECTURE XI.* 

On general as clistinguished front pai'ticidar jurisprudence. 

Ha VINO determined the province of jurisprudence, I now 
proceed to distinguish general jurisprudence, or the philo- 
sophy of positive law, from what may be styled particular 
jurisprudence, or the science of particular law: that is to 
say, the science of any such system of positive law as now 


The preceding six lectures comprise the substance of the first 
ten lectures as actually delivered, being those which were revised 
and enlarged by the author himself, and published by him (in 1832) 
in the form of six lectures in the volume entitled * The Province of 
Jurisprudence Determined.’ — E. C. 
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actmly obtains, or once actually obtained, in a specifically 
determined political society. 

The appropriate subject of jurisprudence, in any of its 
diiferent departments, is positive law : meaning by posi ti ve 
law, law established or ‘ positiim/ in an independent poli- 
tical society, by the express or tacit authority of its sove- 
reign or supreme government. 

Considered as a whole, and as implicated or connected 
with one another, the positive laws or rules of a particular 
or specified communit}^, are a system or body of law. Aiid 
as limited to any one of such systems, or to any of its com- 
ponent parts, jurisprudence is particular or national. 

Though every system of law has its specific and cha- 
racteristic differences, there are principles notions and 
distinctions common to various systems, and forming 
analogies or lihenesses hy which such systems are allied. 

Many of these common principles are common to all 
systems; — to the scanty and crude systems of rude com- 
munities, and the ampler and matiirer systems of refined 
societies. But the ampler and maturer systems of redned 
societies are allied by the numerous analogies which obtain 
between all systems, and also by numerous analogies which 
obtain exclusively between themselves. Accordingly, the 
various principles common to maturer systems are the sub- 
ject of an extensive science : which, as contradistinguished 
to particular jurisprudence on one side, and on another, to 
the science o? legislation, has been named general (or com- 
parative^ jurisprudence, or the philosophy of positive law. 
This science is the topic; and measures the scope of the 
present course of lectures. Of ail the concise expressions 
which I have turned in my mind, ‘ the philosophy of 
positive law' is the most significant to mark it. I have 
boiTowed the expression from a treatise by Hugo, a cele- 
brated professor of jurisprudence in the University of 
Gottingen, and the author of an excellent history of the 
Roman law. Although the treatise in question is" entitled 
^ the law of nature,’ it is not concerned with the law of nature 
in the usual meaning of the term. In the language of the 
author, it is concerned with * the law of nature as a philo- 
sophy of positive lawl But though this expression is happily 
chosen, the subject and scope of the treatise are conceived 
indistinctly. General jurisprudence, or the philosophy of 
positive law, is blended and confounded, from the beginning 
to the end of the book, with the portion of deontology or 
ethics, which is styled the science of legislation : while, as 
I shall show immediately,^ general jurisprudence, or the 
philosophy of positive law, is not concerned directly with 
the science of legislation. 

As principles abstracted from positive systems are the 
subject' of general jurisprudence, so is the exposition of such 
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principles its exclusive or appropriate object. With the 
goodness or badness of laws, as tried by the test of utility 
(or by any of the various tests %vhich divide the opinions of 
manland), it has no immediate eoncern. If, in regard to 
some of the principles which form its appropriate subject, 
it adverts to considerations of utility, it adverts to such con- 
siderations for the purpose of explaining such principles, 
and not for the purpose of determining their worth. And 
this distinguishes the science in question from the science 
of legislation, which affects to determine the test or standard 
(together with the principles subordinate or consonant to 
such test) by which positive law ought to be made, or to 
which positive law ought to be adjusted. 

If the possibility of such a science as that which I have 
undertaken to expound appear doubtful, the doubt arises 
from this ; that in each particular system, the principles and 
distinctions which that system has in common with others, 
are complicated with its individual peculiarities, and are 
expressed in a technical language peculiar to itself. 

It is not meant to be affirmed that these principles and 
distinctions are conceived with equal exactness, and ade- 
quacy in every particular system. In this respect different 
systems differ. But, in all, they are to be found more or 
less nearly conceived*, from the rude conceptions of bar- 
barians, to the exact conceptions of the Boman lawyers or 
of enlightened modern j mists. 

I mean, then, by ‘ General Jurisprudence,’ the science 
concerned with the exposition of the principles notions 
and distinctions which are common to systems of law: 
understanding by systems of law the ampler and maturer 
S 3 ^stems which, by reason of their amplitude and maturity, 
are pre-eminently instructive. 

Of the principles notions and distinctions which are 
the subjects of general jurisprudence, some may be esteemed 
necessary. For we cannot imagine coherently a system of 
law (or a system of law as evolved in a refined community), 
witliout conceiving them as constituent parts of it. 

Of these necessary principles notions and distinctions, 
I will suggest briefly (by way of anticipation of the more 
full analysis to be given hereafter) a few examples. 

1. The notions of Duty, Right, Liberty, Injury, Punish- 
ment, Redress; with their various relations to one an- 
other, and to Law, Sovereignty, and Independent Political 
Society ; 

2. The distinction between written and unwritten law, 
in the juridical or improper senses attributed to the opposed 
expressions ; in other words, between law proceeding im- 
mediately from a sovereign or supreme maker, and law 
proceeding immediately from a subject or subordinate 
maker (with the authority of a soverei^ or supreme) : 
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3. The distinction of Rights, into rights availing 

against tne world at large (as, for example, property or 
dominion), and rights availing exclusively against persons 
speciiically determined (as, for example, rights arising from 
. contracts) : ' ■ ■ ■ 

4. The distinction of rights availing against the world 
at large, into property or dominion, and the variously re- 
stricted riffhts which are carved out of property or do- 
minion; ■ 

5. The distinction of Obligations (or of duties corre- 
sponding to rights against persons specifically determined) 
into obligati oua which arise from contracts, ohligations 
which arise from injuries, and ohligations which arise 
from incidents that are neither contracts nor injuries, hut 
which are styled analogically ohligations ^ quasi ex con- 
tractu:’ 

G. The distinction of Injuries or Delicts, into civil in- 
juries (or private delicts) and crimes (or public delicts) ; with 
the distinction of civil injuries (or private delicts) into torts, 
or delicts (in the strict acceptation of the term), and breaches 
of ohligations from contracts, or of obligations ‘ quasi ex 
contractu.’ 

It will, I believe, be found on a little examination and 
reflection that every system of law evolved in a refined 
commuiiity implies the notions and distinctions which I 
now have cited as examples ; together with a multitude of 
conclusions imported by those notions and distinctions, and 
drawn from them by the builders of the system through 
inferences nearly inevitable. 

Of the principles notions and distinctions which are 
the subjects of General Jurisprudence, others are not ne- 
cessary (in the sense which I have given to the expression). 
We may imagine coherently an expanded system of law, 
without conceiving them tm constituent parts of it. But as 
they rest upon grounds of utility which extend through all 
communities, and which are palpable or obvious in all re- 
fined eommimities, they in fact occur veiy generally in 
matured systems of law ; and therefore may be ranked pro- 
perly with the general principles wliich are the subjects of 
general jurisprudence. 

Such, for example, is the distinction of law into ‘jus 
personarum ’ and ‘ jus rerum’; which is the leading prin- 
ciple of the scientific arrangement given to the Roman Law 
by the authors of the elementary treatises from which 
Justinian s Institutes were copied and compiled. The dis- 
tinction, I believe, is an arbitrarily assumed basis for a 
scientific arrangement of a body of law. But being a com- 
modious basis for an arrangement of a body of law, it has 
been very generally adopted by those who iiave attempted 
such arrangements in the modern European nations. It 
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has been very generally adopted by the compilers ot the 
authoritative Codes which obtain in some of those nationoj 
and by private authors of expository treatises on entire 
bodies of law. Nay, some who have mistalien the import 
of it, and who have contemptuously rejected it as denoted 
by the obscure antithesis of ^ jus personarum et reriiin,’ have 
yet adopted it under other (and certainly more appropriate) 
names as the basis of a natural arrangement. Meaning, I 
presume, by a natimal arrangement, an arrangement so 
commodious, and so highly and obviomsly commodious, 
that any judicious methodiser of a body of law 
naturally (or of course) adopt it. 

But it will be impossible, or useless, to attempt an ex- 
position of these principles notions and distinctions, until 
by careful analysis we have accurately determined the 
meaning of certain leading terms which we must necessarily 
employ; terms which recur incessantly in every department 
of the science : which, whithersoever we turn ourselves, we 
are sure to encounter. Such, for instance, besides Law, 
which I have endeavoured to define in the preceding 
lectures, are the following: Bight, Obligation, Injury, 
Sanction, Person, Thing, Act, Forl^amnce. Unless tile 
import of these are determined at the outset, the subsequent 
speculations will be a tissue of uncertain tallc. 

It is not unusual with writers who call and think them- 
selves ^ institutional I io take for panted that they know 
the meaning of these terms, and that the meaning must be 
known by those to whom they address themselves. 

These terms, nevertheless, are beset with numerous 
ambiguities: their meaning, instead of being simple, is ex- 
tremely complex. They are short marks for long series of 
propositions. And what aggravates the difficulty of ex- 
plaining their meaning clearly, is the intimate and indis- 
soluble connection which subsists between them. To state 
the signification of each, and to show the relation in which 
it stands to the others, is not a thing to be accomplished 
by short and disjointed definitions, but demands a disser- 
tation, long, intricate, and coherent. 

The proper subject then of General Jurisprudence (as 
distinguished from the Science of Legislation) is a descrip- 
tion of such subjects and ends of Law as are common to all 
systems ; and of those resemblances between different sys- 
tems which are bottomed in the common nature of man, or 
correspond to the resembling points in their several 
positions. 

And these resemblances will be found to be very close, 
and to cover a large part of the field. They are necessarily 
confined to the resemblances between the systems of a few 
nations ; since it is only a few systems with which it is 
possible to become acquainted, even imperfectly. And it 1& 
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only the systems of two or three nations which deserve 
attention ; — the writings of the Boman Jurists ; the decisions 
of English Judges in modern times 5 the provisions of 
French and Prussian codes as to arrangement, * 

It is impossible to consider Jurisprudence quite apart 
from Legislation ; since the inducements or considerations 
of expediency which lead to the establishment of laws, 
must be adverted to in explaining their* origin and mechan- 
ism. If the causes of laws and of the rights and obligations 
which they create he not assigned, the laws themseBes are 
unintelligible. 

Where the subject is the same, but the provisions of 
different systems with respect to tliat subject are different, 
it is necessary to assign the causes of the difference : whether 
they consist in a necessary diversity of circumstances, or in 
a diversity of views on the part of their respective authors 
with reference to the ends of Law. Thus, the rejection or 
limited reception of entails in one system, and their exten- 
sive reception in another, are owing partly to the different 
circumstances in which the communities are placed; — 
partly to the different views of the aristocratic and demo- 
cratic legislators by whom these provisions have been 
severally made. 

So far as these differences are inevitable— -are imposed 
by force of circiunstances — there can be no room for praise 
or blame. Where they are the effect of choice, there is 
room for praise or blame. I shall, however, treat them not 
as subjects of either, hut merely as effects of those respective 
causes. So of the admission or prohibition of divorce — 
Marriages within certain degrees, etc. 

Wherever an opinion is pronounced upon the merits and 
demerits of Law, an impartial statement of the conflicting 
opinions should he rfven. The teacher of Jurisprudence 
may have, and probably has, decided opinions of his own ; 
and it may be qiiestioued whether earnestness be less favour- 
able to impartiality than indifference ; but he ought not to 
attempt to insinuate his opinion of merit and demerit under 
pretence of assigning causes. In certain cases which do not 
try the passions (as rescission of contract for inadequacy of 
consideration) he may, with advantage, offer opinions upon 
merits and demerits. These occasional excursions into the 


♦ Evidently tte author was not acquainted with the works of 
the Scotch Institutional writers. The Scotch law is in the main 
based upon the Roman. But as expounded by its institutional writers, 
and notably by Lord Stair, whose work wils a treatise on general 
jurLsprudence illustrated by the law of Scotland in particular, the 
law of Scotland holds an important and independent position, both 
in regard to general jurisprudence, and as an aid to the historical 
study of English law. — R. G, 
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territory of Legislation, maj serve to give a specimen of the 
manner in which such questions should he treated, This 
particularly applies to Codification: a question which may 
he agitated with safety, because everybody must admit that 
Law ought to be known, whatever he may think of the pro- 
visions of which it ought to consist. 

Expounding principles and distinctions which are the 
appropriate matter of general Jurisprudence, I shall present 
them abstracted from every particular system. But I shall 
also endeavour to illustrate them by examples from the two 
particular systems which I have studied with some accuracy, 
namely, the Roman Law, and the Law of England, 

For the following sufficient reason (to which many 
others might be added), the Roman or Ciidl Law is, of all 
particular systems, other than the Law of England, the 
best of the sources from which such illustrations might be 
drawn. 

In some of the nations of modern Continenhil Europe 
(as, for example, in France), the actual system of law is 
mainly of Roman descent ; and in otliers of the same nations 
(as, for example, in the States of Germany), the actual sys- 
tem of law, though not descended from the Roman, has been 
closely assimilated to the Roman by large importations 
from it. 

Accordingly, in most of the nations of modern Continental 
Europe, much of the substance of the actual s^^stem, and 
much of the technical language in which it is clothed, is 
derived from the Roman Law, and without some knowledge 
of the Roman Law the technical language is unintelligible ; 
whilst the order or arrangement commonly given to the 
system imitates the exemplar of a scientific arrangement 
which is presented by the Institutes of Justinian. Even in 
our own country, a large portion of the Ecclesiastical law, 
and some portion of Equity and Common Law, is derived 
immediately from the Roman Law, or from the Roman 
through the Canon. 

Nor has the influence of the Roman Law been limited to 
the positive law of the modern European nations. For the 
technical language of this all-reaching system has deeply 
tinctured the language of the international law or morality 
which those nations afiect to observe. By drawing, then, 
largely for examples on the Roman or Civil I^aw, an ex- 
positor of General Jurisprudence (whilst illustrating his 
appropriate subject) might present an idea of a system, which 
is a key to the international morality, the diplomacy, and to 
much of the positive law, of modern civilized coinmumties. 

B is much to be regretted that the study of the Roman 
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Law is negiected lu this country, and that the real merits of 
its founders and expositors are so little understood. 

Much has "been tallied of the philosophy of the Roman 
Institutional uTiters. Of familiarity with Grecian philo- 
sophy tliere are few traces in their writings, and the little 
that tliey have borrowed from that source is the veriest 
foolishness : for example, their account of Jub naturale, in 
which they confound law with animal instincts ; law, with 
all those wants and necessities of mankind which are causes 
of its institution. 

Nor is the Roman law to be resorted to as a magazine of 
legislative wisdom. The great Roman Lawyers are, in 
truth, expositors of a positive or technical system. Not 
Lord Coke himself is more purely technical. Tlieir real 
merits lie in their thorough mastery of that system ; in their 
command of its principles; in the readiness with which 
they recall, and the facility and certainty with which they 
apply them 

In support of my own opinion of these great wnaters T 
shall quote the authority of two of the most eminent Jurists 
of modern times. 

* The permanent value of the Corpus Juris Civilis,’ says 
Falck, ^ does not lie in the Decrees of the Emperors, but in 
the remains of jiuristical literature which have been preserved 
in the Pandects. Nor is it so much the matter of these 
juristical writings, as the scientific method employed by the 
authors in explicating the notions and maxims with which 
they have to deal, that has rendered them models to all suc- 
ceeding ages, and pre-eminently fitted them to produce and 
to develope those qualities of the iiiiud which are requisite 
to form a Jiii-ist.’* 

And Savigny says, ^ It has been shown above, that, in 
our science, all results depend on the possession of leading 
principles ; and it is exactly this possession upon wliich the 
greatness of the Roman Jurists rests. The notions and 
maxims of their science do not appear to them to be the 
creatures of their own will ; they are actual heings, with 
wliose existence and genealogy they have become familiar 
from long and intimate intercoimse. Hence tlieir whole 
method of proceeding has a certainty which is found no- 
where else except in mathematics; and it may he said with- 
out exaggeration, that they calculate with their ideas. If 
they have a case to decide, they begin by acquiring the most 
vivid and distinct perception of it, and we see before our eyes 
the rise and progress of the whole affair, and all the changes 
it undergoes. It is as if this particular case were the germ 
whence the whole science was to he developed. Hence, 
with them, theory and practice are not in fact distinct: 


Jurist, Encyc. cap. ii. § 109. 
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their theory is so thoroughly worhed out as to he lit for Lkct. 
immediate application, and their practice is imiformly en- _ 

nohled by scientific treatment. In every principle they see 
a case to which it may he applied ; in every case, the rule 
by which it is determined j and in the Ikciiity with which 
they pass from the general to the particular and the par- 
ticular to the general, their mastery is indispiitahle.** 

In consequence of this mastery of principles, of their per- 
fect consistency elegantia’), and of the clearness of the 
method in which they are arranged, there is no positive 
system of law which it is so easy to seize as a whole. The 
smallness of its volume tends to the same end. 

The principles themselves, many of them being derived 
from barbarous ages, are indeed ill fitted to the ends of law y 
and the conclusions at which they arrive being logical con- 
sequences of their imperfect principles necessarily partake 
of the same defect. 

A subordinate merit of the Roman lawy^ers is their style, 
always simple and clear, commonly brief and nervous, and 
entirely free from 7iiior. Its merits are appropriate and in 
perfect taste. ' 

The number of tin? analogies between the Roman Law 
and many of the OontinenUi systems, and between the 
Roman and English Law, is not indeed to be wondered at : 
since those Continental systems and also our own system of 
Equity, have been formed more or less extensively on the 
Roman Law; chiefly on the Roman, through the Canon. 

Rut the English Law, like the Roman, is for the most part 
indigenous, or comparatively little has been imported into 
it from the Roman. The coincidences show how numerous 
are the principles and distinctions which all systems of law 
have in common. The extensive coincidence of particular 
systems may be ascertained practically by comparing two 
expositions of any twu bodies of law. The coincidence is 
pre-eminently remarkable in the Roman Law and the 
Common Law of England. 

The subject and scope ol general jurisprudence, as con- subject and 
tradistinguished to particular jurisprudence, are well ex- generaUuriP 
pressed by Hobbes in that department of his Levinthan 
which is concerned with civil (or positive) laws, ‘ By civil by^mibbes. 
laws,’ says he, ^I understand the laws that men are therefore 
bound to observe, because they are members, not of this or 
that commonwealth in particular, but of a commonwealth. 

Eor the Imowledge of particular laws belongeth to theni 
tliat profess the siiidy of the laws of their several countries : 
but the knowledge of civil laws in general, to any man. 

The ancient law of Rome was called their “ civil law ” from 


Yom Benif uuserer 2Ieit filr Gezetzgebung und Rochtswis^en- 
schaft, cap. iv. 
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Part I, the word cMtas^ which signifies a commonwealth : And 
§ 2. those countries which, having been under the Koman 
^ ^ empire, and governed bj that law, still retain such part 
thereof as they think fit, call that part the oiiril law,” to 
distinguish it from the rest of their own civil laws. But 
that is not it I intend to speak of. My design is to show, 
not what is law here or therCj hut loliat is lam ; As Plato, 
Aristotle, Cicero, and divers others have done, without 
taking upon them the profession of the study of the 
law.’ 


usosoftiic Having stated generally the nature of the science of 
furis^ru- Jurisprudence, and the manner in which I think it ought 

cicncT^^' to he expounded, I proceed to indicate a few of its 

' ■ uses. ■ '■ ■ 

I would remark, in the first place, tliat a well-grounded 
study of the principles which form the subject of the science, 
would be an advantageous preparative for the study of Eng- 
lish Law. 

To the student who begins the study of the English Law, 
without some previous knowledge of the rationuU of law in 
general, it naturally appears an assemblage of arbitrary and 
unconnected rules. But if he approached it with a well- 
grounded knowledge of the general principles of jurispru- 
dence, and with the map of a body of law distinctly im- 
pressed upon his mind, he might obtain a clear conception of 
it (as a system or organic whole) with comparative ease and 
rapidity. 

With comparative ease and rapidity he might perceive 
the various relations of its various parts ; the dependence of 
its minuter rules on its general principles ; and the subordi- 
nation of such of these principles as are less general or exten- 
sive, to such of them as are more general, and run through 
the whole of its structure. 

In short, the preliminary study of the general principles 
of jurisprudence, and the mental habits which the study of 
them tends to engender, would enable him to acquire the 
principles of English jurisprudence in particular, far more 
speedily and accurately than he possibly could have acquired 
them in case be had begun the study of them without the 
preparative discipline. 

There is (I believe) a not unprevalent opinion that the 
study of the science whose uses I am endeavouring to de- 
monstrate, might tend to disqualify the student for the 
^raotioe of the law, or to inspire him with an aversion to 
the practice of it. l%at some who have studied this science 
have shown themselves incapable of practice, or that some 
who have studied this science have conceived a disgust for 
practice, is not improbably a fact. But in spite of this seem- 
ing experience in favour of the opinion in question, I deny 
that the study itself has the tendency which the opinion im- 
putes to it. 
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A well-groimded knowledge of the general principles of 
fimsprudence lielps, as 1 have said, to a well-groiuided 
knowledge of tlie principles of English jurisprudence*, and 
previous well-grounded knowledge of the principles of 
English jurisprudence can scarcely inccapacitate the student 
for the acquisition of practical knowledge in the chambers 
of a conveyancer, pleader, or draftsman. Armed with that 
previous knowledge, he seizes the rationale of the practice 
which he there witnesses and partakes in, with comparative 
ease and rapidity *, and his acquisition of practical know- 
ledge, and practical dexterity and readiness, is much less 
irksome than it would be in case it were merely empirical. 
Insomuch that the study of the general principles of juris- 
prudence, instead of having any of the tendency which the 
opinion in question imputes to it, has a tendency (by 
ultimate consequence) to qualify for practice, and to lessen 
the natural repugnance with which it is regarded by be- 
ginners. 

The advantage of the study of common principles and 
distinctions, and of history considered as a preparative for 
the study of one’s own particular s^^stem, is fully appreciated 
in Prussia: a country whose administrators, for practical 
sldll, are at least on a level with those of any country in 
Europe. 

In the Prussian Universities, little or no attention is 
given by the Law Faculty to the actual law of the country. 
Their studies are wholly or almost entirely confined to tJne 
general principles of law ; to the Roman, Canon, and Feudal 
law, as the sources of the actual system : the Government 
trusting that those who are acquainted with such general 
principles and with the historical basis of the actual system, 
will acquire that actual system more readily, as well as 
more gToimd«dly, than if they had been at once set down 
to the study of it, or had tried to acquire it empirically. 

‘ In the Prussian states,’ says Savigny, ^ ever since the 
establishment of the Landrecht, no order of study has ever 
been prescribed; and this freedom from restraint, sanc- 
tioned by the former experience of the German Universi- 
ties, has never been infringed upon. Even the number of 
professors, formerly required on account of the Common 
Law (Getnemes JRecht'^, has not been reduced, and the 
curators of the universities have never led either the profes- 
sors or the students to believe, that a part of the lectures, 
formerly necessary, were likely to be dispensed with. 
Originally it was thought advisable that, in each Univer- 
sity, one chair at least should be set apart for the Prussian 
law, and ' a considerable prize was offered for the best 
manual. But even this was subsequently no longer re- 
quired ; and, up to the present time, the Prussian law has 
not been taught at the University of Berlin. The established 
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examinations are formed upon the same principle 5 the 
first, on the entrance into real matters of business, tium- 
ing exclusively on the common law; the next period is 
set apart for the directly practical education of the jiuis- 
consults ; and the two following examinations are the first 
that have the Ijandrecbt for their subject-matter ; at the 
same time, however*, without excluding the common law, 
^it present, therefore, jimdical education is considered to 
consist of two halves; the first half (the university) in- 
cluding only the learned groundwork ; the second, on the 
other hand, having for its object the knowledge of the 
Landrecht, the knowledge of the Prussian procedure, and 
practical skill,’ * 

’The opinion I have expressed was that of Hale, Mans- 
field, t and others (as evinced by their practice), and was re- 
eonijinendedbv Sir William Blackatone, more than a century 
ago.t 

Backed by such authority, I think I may conclude that 
tlie science in question, if taught and studied skilfiiliy and 
elfectiially, and with the requisite detail, would be no incon- 
siderable help to the acquisition of English Law. 

I may also urge the utility of acquiring the talent of 
seizing or divining readily the principles and provisions 
(through the mist of a strange phraseology) of other 
systems of law, were it only in a mere practical point of 
view*. 

1. With a view to practice, or to the administration of 
justice in those of our foreign dependencies wherein foreign 
systems of law more or less obtain. 2. With a view to the 
systems of law founded on the Roman directly, or through 
the Canon or the Roman, which even at home have an 
application to certain classes of objects. 3. With a view 
to questions arising incidentally, even in the Coiu'ts which 
administer indigenous law. 4. With a view to tlie ques- 
tions in the way of appeal coming before the Privy Council: 
A Court which is hound to decide questions arising out of 
numerous systems, without the possibility of judges or ad- 
vocates having any specific knowledge of them : an evil for 
which a familiarity with the general principles of law on the 
part of the Court and advocates is the only conceivable 
palliative. 

* Saviguv, Foot etc., Hayward’s transktion, p. 165. 

f *X^ord il ale often said, the true grounds and reasons of law 
were so well delivered in the (Roman) Digests, that a man cotild 
never understand law as a science so well as by seeking it there, and 
therefore lamented much that it was so little s’tudied in England.’— 
Burnet’s lAft^ p. 7. 

X Blackstone recommends the study of the Law of Nature, and 
of the Roman Law, in connection with the study of Lh*e particular 
groumi.s of our own. % Law of Nature, etc. he seems t(3 mean the 
very study which I am now commending. 
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For, eertainly, a man familiar witli such principles, as 
detached from any particular systems, and accustomed to 
seize analogies, will he less puzzled with Mahomiiiedan or 
Hindoo institutions than if he knew them only m <micreto^ 
as they are in his own system; nor would he be ^uite so 
inclined to bend every Hindoo institution to the model of his 
own. 

And (secondly) without some familiarity with foreign 
systems, no lawyer can or will appreciate accurately the de- 
fects or merits of his own. 

And as a well-grounded Imowledge of the science whose 
uses I am endeavouring to demonstrate, would facilitate to 
the student the acquisition of the English Law, so would it 
enable him to apprehend, with comparative ease and 
rapidity, almost any of the foreign systems to which he 
might direct his attention. So uiuuerous, as I have said, 
are the principles common to systems of law, that a lawyer 
who has mastered the law which obtains in his own coun- 
try, has mastered implicitly most of the substance of the 
law which obtains in any other community. So that the 
difficulty with which a lawyer, versed in the law of his 
own counti 7 , apprehends the law of another, is rather the 
result of differences between the terms of the systems, than 
of substantial or real differences between their maxims and 
rules. . 

Now the obstacle to the apprehension of foreign systems 
which is opposed by their technical language, might in part 
be obviated or lightened to the student of General Jurispru- 
dence, if the science were expounded to him competently, in 
the method which I shall endeavour to observe. If the ex- 
position of the science were made agreeably to that method, 
it would explain incidentally the leading terms, as well as 
the leading principles, of the Roman or Civil Law. And if 
the student were possessed of those terms, and were also 
grounded thoroughly in the law of his own country, he 
would master with little difficulty the substance of the 
Roman system, and of any of the modern systems which are 
mainly derivatives from the Roman. 
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LECTURE XII. 

Analysis of the tenn lUykt-^Person, 

By the analysis contained in the first six lectures deter-- 
mining the province of jurisprudence and thereby defining the 
term law in its strict sense, 1 have in pmt effected the object 
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the necessity of which I adverted to in the last lecture, 
namely, of determining by careful analysis the meaning of the 
terms employed in the science which I am expounding. In 
further pursuance of that object, I shall now endeavour to 
unfold the essential properties of Ilights : meaning by Bights, 
rights -rights which are creatines of Law strictly or 
simply so called. 

There are, indeed, Bights which arise from other sources ; 
namely, from the laws of God or Nature, and from laws 
which are sanctioned morally. But these I shall not pause 
to examine formally, although 1 shall advert to them in 
the course of the ensuing Lectures, At present, I dismiss 
them with the following remarks. 1st, Like the Obliga- 
tions to which they correspond, they are imperfect ^ in so far 
as they are not armed with the legal sanction. 2nd]y, Tlie 
Rights (if such they can he called) which are conferred bj 
positive morality, partak'e of the nature of the source from 
which they emanate. So far as positive morality consists 
of laws improper^ the rights which are said to arise from it 
are rights by wap of analogy. 

For example, rights derived from the Law of Nations 
are related to rights derived from positive Law, by a faint 
resemblance, they are neither armed with the legal 
sanction, nor are they creatures of Law established by cU- 
terminate superiors. They are not therefore rights strictly 
so called. But, according to received language, they are 
called rights ; thus, for example, we speak of rights created 
by treaty. 

In attempting to explain the nature of a legal Bight, I 
must advert to the import of the following terms : 

1st, Law, Duty, and Sanction. For, though every law 
does not create a right, evei 7 right is the crea,ture of Law. 
And, though every obligation and sanction does not imply 
a right, every right implies an obligation and a sanction. 

2ndly, Person, Thing, Act and Forbearance. For 
rights reMe in persons, and relate to persons, things, acts 
and forbearances, as the matter about which they are con- 
versant. 

Srdly, Injury, Wrong, or Breach of Obligation or Duty 
by commission or omission. For as rights imply obliga- 
tions and sanctions, so do obligations or sanctions imply 
possible injui’iea or wrongs. 

4tlily, Intention and Negligence (including under the 
latter of these terms what may be called rashness or teme- 
rity). For every injury supposes intention or negligence 
on the part of the wrongdoer. 

5thly, Will and Motive. For the import of the ex- 
pressions ^ wilV and ^ motive' is implied in the import of the 
expresrions ^ itdmfim ’ and ^negligence' And obligations 
and sanctions operate upon the will of the obliged, and are 
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thereby distinguislied from the which (for want Licct, 

of a better name) may be styled merely physical. XU. 

I shall also interpose an explanation of Political or Civil ^ ^ 
Liberty : — a term not unfrequently synonymous with right 5 
but which often denotes siihply exemption frotn ohligettimi, 
conferred by jjennmwi. For it will be shown in the sequel 
that when the law only permits, it as clearly confers a right 
as when it commands. 


While attempting to explain the import of the term 
* Right,’ and touching upon tibe import of the several terms 
or expressions which I have now enumerated, I shall advert 
to the ambiguities by which some of them are obscured. 
Each of these expressions is so implicated with the rest, that 
the explanation of any one of them involves allusions to the 
others. For this reason, the student, after a careful perusal 
of the analysis of pervading notions contained in this section 
of the present work, should reperuse in detail every part of 
the section so as to appreciate 'its bearing upon the whole. 


Every Law (properly so called) is a Command, 

By every command, an Obligation is, by virtue of the 
coiTesponding sanction, imposed upon the party to whom it 
is addressed or intimated. 

Every Obligation or Duty (tenns which, for the present, 
I consider as synonymous) is positive or negative. In other 
words, the party upon whom it is ineiunbent is commanded 
to do or perform, or is commanded to forbear or abstain. 

A duty to deliver goods agreeably to a contract, to pay 
damages in satisfaction of a wrong, or to yield the possession 
of land in pursuance of a judicial order, is a positive duty. 
A duty to abstain from killing, from taking the goods of 
another without his consent, or from entering his land 
■without his licence, is a negative duty, 

I observe that forbearances have been styled by Mi\ 
Bentham* negative seixiees. But the exmession seems 
hardly authorized by established language. If you abstain 
from knocking me on the head, or from taking my purse, 
or from blackening my reputation, it can scarcely be said 
with propriety that ^ you render me a service.’ Bentham 
seems to have transferred to the ohjeGt oi a duty, an expression 
which applies correctly to the duty itself. For we may 
properly speak of a negative duty. 

Duties may also be distinguished into relative and 
solute, 

A relative duty is incumbent upon one party, and an- 
swers to a right residing in another party, w here a duty 
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Pervading Notions analyzed. 

is absolute, tliere is tio right to wliicb it answers. The 
definition of the latter is thus merely negative, and hence 
the full explanation of absolute duties is inevitably post- 
poned to the explanation of rights, and the duties whicn 
answer to rights. 

Since rights reside in mA since pe7'smsy tilings, 

acis^ md forhearances are the subjects or objects of rights, J 
must advert to the respective significations of these various 
related expressions, before I address myself to rights, and to 
the obligations to which they answer. 

Persons are divisible into two classes: — physical or 
natural persons, and legal or fictitious persons. The ex- 
pression ‘physical’ or ‘natural’ is here used merely to 
distinguish, persons, properly so called, from persons which 
are such by a figment. When I speak of ^persms^ simply, 
I mean physical or natural persons. 

By a physical or natural pei'son, or, by a pei'son simply, 
I mean homo, or a man, in the largest signification of the 
term ; that is to say, as including everg being which can be 
deemed human. This is the meaning which is given to the 
term person, in familiar discourse. And this, I believe, is 
the meaning which is given to it by the Roman Lawyers 
(from whose writings it has been borrowed by modern 
j urists) when they denote by it a physical or natural person, 
and not a legal or fictitious one. 

IVIany of the modern Civilians have narrowed this simple 
import of the term person. 

They define a person thus : ‘ homo, cmn statu suo con- 
sideratus : ’ * a ‘ human being, invested with a condition or 
status.' And, in this definition, they use the tem status in 
a restricted sense: As including only those conditions 
which comprise rights i and as excluding conditions which 
are purely onerous or burthensome, or which consist of 
duties merely. 

Agreeably to this definition, as so understood by them, 
a pei'son is a human being invested with, or capable of' 
eights. 

But this I am convinced was not the notion attached to 
the term ^pei'son’ by the Roman Lawyers themselves, when 
they denoted by it a physical or natural person. 

For not only is status in many passages of the classical 
jurists ascribed to slaves, but in all their divisions of 
persons slaves are considered as persons. The words ‘juer- 
sona ’ and ‘ homo ’ are, moreover, used by Gains as well as 
in various passages of the Institutes and Digest of Justinian 
as synonymous expressions. ‘ Summa divisio de jurej^e?*- 
miarum, hsec est ; quod omnes homines aut liberi sunt aut 
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min.’’ Again : ^ Seriiiitur de jure penonunim alia divisio* 
Namqusedam personm siii juris sunt; qiuiedam alieno jiixi 
siibjectse. Sed rursus earum quae alieno juri 

8ul>jectae sunt, alios in potestate, alios in manu, alios in 
inancipio sunt. Yideamus nunc de iis quse alieno jiiri 
subjectoe sunt: Ac prius dispiciamus de iis qui in alienjt'po- 
testate sunt. In po testate itaque sunt sem dominoram.’ * 
No’w, down to tlie time of the Antonines, slaves had no 
rights \ and although under certain constitutions of these 
emperors they enjoyed some degree of protection against 
the violence of their masters, there is no trace of that cir- 
cumstance having been adverted to hy the institutional 
writers when they classed slaves amongst persons. Momo 
and pej'sma are in the above passages applied indilierentlv , 
and it is clear that the word persona, as well in these as in 
many other passages which might be cited, is used in the 
iamiliar or vulgar-sense, as denoting aiig human being. 

Tlie modern limitation of the term ^ person ’ to * human 
beings considered as invested with rights, to have 

arisen thus : 1st, A person was defined by many of tlie 
modern Civilians (although there is no classical authority 
for the definition^, as ‘a human being bearing a stMm or 
condition.’ 2ndly, The authors of the definition used the 
term ^ status ’ in a peculiar and narrow sense. They assumed 
that every status comprises rights, or, at least, capacities to 
acquire or take rights : whereas, as I shall more fully shoAv 
in the sequel, status was applied by the Roman lawyers to 
various conditions of persons considered merely with regard 
to their incapacities. 

The truth appears to be that the authors of the definition 
considered the term ^ status ’ as equivalent to the term 
‘ capmt : ’ a word denoting conditions of a particular class : 
conditions which do comprise rights, and comprise rights 
80 numerous and important, that the conditions or status of 
which those rights are constituent parts, are marked and 
distinguished by a name importing pre-eminence. 

I am, therefore, justified by authority, as well as by the 
convenience which results from it, in imputing to the term 
persm (as denoting a physical or natural person) the familiar 
or vulgar meaning ; — namely, as equivalent to koino, or ^ man ’ 
in the largest signification of the term. 

But, instead of denoting a man (or human being), person 
sometimes denotes the condition or status with which a man 
is invested. And taking the term in this signification, every 
human being who has rights and duties bears a number of 
persons. ^ tJnus homo siistinet plures personas.’ For ex- 
ample, every hunaan being who has rights and dutiesf is 
citizen or foreigner : that is to say, he is either a member of 


• Gaii Institutionum Comment, Lib, I. § 9, 48-52, 


163 


Lkct. 
• XII. 



OHgin of 

their 

mistake. 


* Person’ 
frequently 
synonymous 
with * status* 
or ‘ con- 
dition.* 


t64 

Part I, 
§3. 


Fictitious or 
feigal porscma. 


Pervading Notions analyzed, 

a gtmi independent society, or he is not a member of that 
given independent society. He is also a bkm. Probably, 
he is Jmshand mdu father. It may happen, moreover, that he 
is guardian or tutor. His profession or calling may give him 
distinctive rights, or may subject him to distinctive duties. 
And with the various conditions or status of citizen, son, 
husband, Mher, guardian, or tutor, he may combine the 
condition of judge, or of member of the supreme legisla- 
ture, and so on to infinity. 

The term fm'sonl as denoting a. condition or status, is 
therefore equivalent to character. It signified originally, a 
mask worn by a player, to mark the character which he bore 
in the piece : and is transferred by a metaphor to the 
character itself. By a fni'ther metaphor it is transferred from 
dramatic character to legal condition. For men as subjects 
of law are distinguished by conditions, j ust as players by the 
characters which they present. By the Greek commentators 
and translators, the equivalent fdr persona is TrpomoTrcn', which 
correctly renders both the original and the metaphorical 
meaning. 

Fictitious or legal persons are of three kinds: 1st, Some 
are collections or aggregates of physical persons: Sndly, 
others are things in the proper signification of the term * 
3rdly, others are collections or aggregates of rights and 
duties. The collegia of the Homan Law, and the corpora- 
tions aggregate of the English, are instances of the first : the 
prcssdium dominans and serviens of the Roman Law, is an 
instance of the second : the hm'editns jacens of the Roman 
Law, is an instance of the third. 

The natae of legal persons is various, and the ideas for 
which they stand extremely complex. They are persons by 
i figment, and for the sake of brevity in discourse. By 
ascribing rights and duties to feigned persons, instead of the 
physical persons whom they in truth concern, we are fre- 
quently able to abridge our descriptions of them. 

To take the easiest instance j— the prmdium dominans and 
sermens ot the Roman Law. K servitus or easement over 
am prmdium resides in every person who occupies another 
pr<Pdium : meaning by a prcedium o. ghm piece of land, or 
a given building with the land on which it is erected. The 
servitude or easement in question (as, for instance, a right 
of way) is ascribed, by a fiction, to one of these prcedia 5 and, 
by a similar fiction, a duty to bear the exercise of the servi- 
tude is imputed to the other. The first is styled dmninans •, 
the latter serviens. In English Law we should say that the 
easement (i.e. the jus servittUis) is appurtenant to lands or 
messuages. In truth, the rignt resides in every physical 
person who successively owns or occupies the prcedium 
BtyhdL dofninansi and avails against every physical person 
who successively owns or occupies the pnedium styled 
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m'vum. But by imputing these rights and obligations to I.kct. 
ih^fmdia themselves, and by talking of them as if they XIL 
were persons, we express the rights and duties of the persons ' '' ' 

who are really concerned, with greater conciseness. 

To take another instance. JS<BrBditm jmem ^ 

employed in the Roman Law to denote the whole of the 
rights and obligations which, at any instant of time during 
the period which intervenes between the death of the testator 
or intestate, and the heir’s acceptance of the inheiitance, 
would have devolved upon an heir at that instant entering 
upon the inheritance. This mass of rights and obligations 
was by a fiction styled a person, and this fiction was a con- 
venient way of expressing that any benefit accruing to the 
inheritance during the above period, would enure to the 
benefit of the heir. 

As intimately concerning penom I shall here interpose 
a remark on the meaning of liberty. Liberty 

Treedom, Liberty, are terms denoting the absence of 
restraint. Civil, Political, or Legal Liberty, is the absence 
of legal restraint, whether such restraint has never been im- 
posed, or, having^been imposed, has been withdrawn. 

Liberty and Right are synonymous; since the liberty of 
acting according to one’s will would be altogether illusory if 
it were not protected firom obstruction. There is however 
this difference between the terms. In Liberty, the promi- 
nent or leading idea is, the absence of legal restraint : wdiilst 
the security or protection for the enjoyment of that liberty 
is the secondary idea. Right, on the other hand, (?<?notes 
the protection and cownotes the absence of Restraint. 

If the protection afforded by the Law be considered as 
afforded against private persons, the word Right is commonly 
employed. If against the Government, or rather against 
some member of the Government, Liberty is more frequently 
used : e.g, the Liberties of Englishmen, Liberty and Right 
are not however always coextensive, since the security for 
the enjoyment of the former may in part be left to the moral 
and religious sanctions. 

(Sed qucBi^ei) Whether Liberty can ever mean anything 
but the right to dispose of one’s person, at pleasure ? Illiberty 
or Freedom to deal with an external siioject seems, how- 
ever, to be equivalent to ^ Right to deal with it.’ In this 
sense liberty is included in the term ‘ personal security.’ 

On the whole, Right and Liberty seem to be spiony- 
nious: — 'either of them meaning, 1st, permission on the part 
of the Sovereign to dispose of one’s person or of any external 
subject (subject to restrictions, of course) ; 2ndly, security 
against others for tlie exercise of such right and liberty, 

Wliere protection is afforded, Might is the ;proper word. 

As against the sovereign, there can be no legal right. 
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Hating considered the import of ^e?*5on, I proceed to the 
significations of Tiling.^ Act and Forbearance. 

Things are s\x.(i)x permanent objects, not being p}orsons^ as 
are sensible, or perceptible through the senses. Such (for 
example) is a field, a house, a horse, a garment, a piece of 
coined gold. Such is a quantity of coined or uncoined gold, 
determined or ascertained by number or weight. Such is a 
quantity of cloth, corn, or wine, determined or ascertained by 
measure. 

Things are opposed, on the one hand, to persons ; and, 
on the other, to the acts of the persons, and to facts or 
events. 

Things resemble persons in this : That they are perma- 
nent objects which are perceptible through the senses. They 
differ from persons in this : That Fersom are invested with 
rights and subject to obligations, or, at least, are capable of 
both : Things are essentially incapable of rights or obliga- 
tions ; although (by a fiction) they are sometimes considered 
as persons, and rights or obligations are ascribed or imputed 
to them accordingly. 

They differ from facts or events in this : That things are 
permanent external objects; whilst facts or events are 
transient objects. In dmwing the line I am far from aspir- 
ing to exactness of definition. If I endeavoured to define 
exactly the meaning of ^permanent object,’ I should enter 
upon the perplexing question of sameness or identity. If 
I endeavoured to define exactly the meaning of ^ sensible 
object,’ I should enter upon the interminable question about 
the difference between mind and matter, or percipient and 
perceived. And, in either case, I should thrust a treatise 
upon Intellectual Philosophy into a series of discourses upon 
Jurisprudence. I have accordingly indicated rather than 
determined the boundary, and must leave my hearers to 
settle it for themselves, according to their own fashion. The 
discretion which prompts my reserve will be understood by 
tiiose who have turned a portion of their attention to the 
Philosophy of the Pluinan Mind, and will meet vdth appro- 
bation rather than censure. 
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But, to avoid a yery perplexing amHgiiity, I must note 
two distinct sigBiiications of ^ permanent ’ and ‘ transient.’ 

The expression ^ permanent^ when applied to a seusihle 
object in the sense already employed imports that the object 
so described is perceptible repeatedly^ and is eonsidered by 
tho’se who repeatedly perceive it, as being one and the same 
object. Thus, the iiorse or the house of to-day is the horse 
or house of yesterday ; in spite of the intervening changes 
which its appearance may have undergone. 

The traiisimt sensible objects which rank with facts or 
events, are not perceptible repeatedly. They exist for a 
moment : disappear : and never recur to the sense, although 
they may be recalled by the memory. Taking the terms in 
these significations, ah things dXQ permanent, and no things 
are transient. 

But, taking the terms in other significations, things may 
be distinguished into permanent and tramimit, or into such 
as are more permanent and such as are less permanent. For 
some are more enduring ; others are less enduring. Some 
retain the forms which give them their actual names for a 
longer, others for a shorter period. 

The purpose of this last distinction will appear clearly 
when I consider the kinds and sorts into which things are 
divisible; especially the hind of things which have been 
fungible, and the sort of fungible things quce usu con-- 
mmuntur. 

Kesuming the definition of a thing, I mean by a thing 
(as contradistinguished firom an event) any permanent ex- 
ternal object not a person — meaning by ^ permanent,’ ‘ ca- 
pable of being perceived repeatedly 7 

From the import of the term thing (in the strict sense of 
the word and as opposed to p&rson and event) I proceed to 
certain other meanings of the term, which, unless distin- 
guished, are apt to perplex the student. 

And, first, ‘ res ’ (or thing) as used by the Roman 
Lawyers is frequently extended from things strictly so 
called, to acts smd forbem'ances considered as the objects of 
duties and of the corresponding rights. For example, 
If you are bound by virtue of a contract to do or to forbear 
from certain acts, the acts or forbearances to which you are 
obliged, and to which the opposite pjirty has a corresponding 
right, are res or things in this extended sense of the word. 

A more remarkable and a more perplexing use of the 
term is the following. 

Things are divided by the Roman Lawyers into corporeal 
and incorporeal. 

By ^ VorporeaV things (re« corporalei), they understood, 
according to the philosophical jargon which they borrowed 
from the Greeks, ‘ Tangible^ things (I'es quce tangi possunti), 
meaning by ^ tangible^ sensible cl perceptible tJirough the 
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senses. For in the language of the Stoics and also of the 
J^picnreans the Tarious sensations were considered as modi- 
iications of the sensation of touch.* 

Under m^poreal things are included, 

1st, Things strietlr so called: that is to sa,y, permanent 
external objects persons. 2ndiy, Persons comidered as the 
suhjeds of rif/hts and duties residing in, or incimihent upon 
i)tbers. *ilrdly, Acts and Forbearances, considered as the 
idjects of rights and obligations. To forbearances indeed 
the term res corpomleM will not apply strictly, but is ex- 
tended to them partly for convenience and partly because 
the acts to be forborne are perceptible by the senses. 

By Hneorporeal things f ih&j understood rights and 
obligations themselves : ^ Ea qii® in jure consistimt : ’ velut 
^jfj^ hcreditatis,’ */?.4Mitendi friiendi/ ‘ jus sevyitiitlaP ohliga- 
tianes, quotpio modo contractfe,^ 

In Wie language then of the Eoman Lawyers, the term 
res has two sigiihications which are widely different. 1st, 
It denotes Things, Acts, and Forbearances, and sometimes 
Persorjs, considered as the subjects or objects of rights and 
obligations. Sndly, It denotes not only these, but Eights 
and Obligations themselves. In this larger sense the word 
in fact embraces the whole matter with which Imos are con- 
versant. 

In the English Law, we have this same jargon about 
* incorporeal things ’ (derived from the Stoical Philosophy 
through the Eoman Law), applied less extensively. With 
us, all rights and obligations are not ivcorporeal things ; but 
certfiin rights are styled incorporeal hereditaments, and are 
opposed by that name to hereditaments corporeal. That is 
to say, rights of certain kinds are absurdly opposed to the 
things (strictly so called) which are the objects of rights 
of other kinds. A corporeal hereditament is the thing itself 
which is the subject or the right ; an incorporeal heredita- 
ment is not tlie subject of the right, but the right itself. 
The subject of the right called an incorporeal hereditament 
is often corporeal, e.g, the produce which is the subject of 
the right of tithe. 

I observed, in my last I;ecture, that the slave is styled 
by the Eoman I.^awjer8 a ^ person,’ But considered as the 
subject of the dominion which resides in the master (a right 
which the master can assert against the rest of the world), 
he was sometimes styled a thing. For example, If unjustly 
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detained "by a tkird part;^^, tlie master might recover him by 
that peculiar action wmch is styled m' Their 

application of the word ra in this sense was capricious. Tor 
the action styled rei mnclicatio could not be brought by the 
lather for the purpose of recovering his son, although the 
patria jwtestas (or right of the father in the son) was closely 
analogous to the dominion of the master. If the slave con- 
sidered as the object of rights he termed a thing, there is no 
reason why any person considered from a similar point of 
view should not be so termed. 

There are however very few cases in which the slave is 
styled a thing (even when he is considered as the subject of 
the master’s dominion). Generally speaking, he is 'styled 
homo^ or se7'vilis persona (even when considered under that 
aspect) : Tor instance, when he is considered as the subject 
of the ancient and formal conveyance called mmicipatio 
(Gains, I. §§ 119, 120). 

Having made these general remarks on the import of the 
term ‘ thing! and attempted to explain the distinction be- 
tween things corporeal and things incorporeal, I will pass in 
review certain other divisions between things, which are 
made in the Eoman and English law. 

Permanent sensible objects which are not persons are 
divided into things moveatle and things immoveable. 

Physically, Moveable things are such as can he moved 
from the places which they presently occupy, without an 
essential change in their actual nature^ 

Physically, Immoveable things are such, as cannot be 
moved from their present places ; or cannot be moved from 
their present places without an essential change in their 
actual natures. A field is an example of the first. A house, 
a growing tree, or ^ovdng com is an example of the second. 

But things which are physically moveable may be con- 
sidered in law immoveable by reason of their intrinsic cha- 
racter and use, as the key of a door, or any essential part of 
a fixed machine. 

Sometimes also by reason of a design or intention ex- 
trinsic to their pr^er character or use j e,g, by the doc- 
trines of English Equity, money directed to he laid out 
in land, will, during the subsistence of the trust, descend 
like land to the heir. 

Another division of sensible permanent things is, into 
things determined specifically or indi'^idually, and things 
which are merely determined by the classes to which they 
belong ; e.g. The field called Blackacre, or a field. This or 
that horse, or a horse. A bushel of corn, a yard of cloth, a 
pound of gold, a given number of guineas •, or the bushel of 
corn contained in such a hag, or the yard of cloth or the 
pound of gold hearing such a mark, or the ten specific 
guineas now in your purse. 
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In tlie language of tlie Roman Lawyers, a tbiug indivi- 
dually determined is styled ^ speciest A tiling wliicii is 
merely determined by the class to wMcb it belongs, is styled 
hfcnml Sometimes, (jejitis signifies the cla'ss of'thiiigs, ana 
tile iiidetemiiimto individual belonging to the determined 
class is styled ^ quantitm : ’ though the term quantitas is 
often limited to indeterminate tilings of determinate classes, 
such as niensurd^ numero, vel pondere comtant : As, to a 
bushel of corn, a pound of gold, and so on. The thing is 
determined by uiensiiratioii as well as by kind, although it 
is not determined specifically or individually. 

The terms species and qmuSj in the language of juris- 
prudence, have therefore a meaning different from that which 
they bear in the language of logicians. In the language of 
logicians, a ymtis is a hirger class, and a species is a nar- 
Mwer class contained by the genus. As animals are a genus, 
men are a species of auimnls. 

In tlie language of jurisprudence, gemis denotes a class 
(whether it be i\ germs or species In the language of logicians), 
or it denotes an individual or portion not specifically deter- 
mined, belonging to a determined class. Hence the ex- 
])ression, ^ specific legacy, specific performance.’ 

Allied to the distinction between species and germs, or 
species and quaniitas, is the distinction of things into /mi- 
gihle and not fungible. 

Where a thing which is the subject of an obligation (i.e. 
whicb one man is bound or obliged to deliver to another) 
must be delivered in specte, the thing is not fungible : i.e. 
that very individual thing, and not another thing of the 
same or another class, in lieu of it, must be delivered. 

Where the subject of the obligation is a thing of a given 
class, the thing is said to be fungible : i.e. the delivery of 
any object which answers to the generic description will 
satisfy the terms of the obligation. ^ In genere suo func- 
tionem recipiuut : ’ meaning that the obligation is performed 
by the delivery of genus or quantitas : — ^ Una fungitur vice 
altariiis.’ In the language of the German jurists, fungible 
things tire styled ^ vertretbaP — representable ; a thing whose 
place may be supplied by another. 

Things are fungible or not fungible, not in their own 
nature, but with reference to the terms of the given obliga- 
tion. Fungible tiling are often confounded with things 
qme %im cmismnuntur^eiQmm these, for obvious reasons, are 
usually sold in genere, not in specie. But these things may 
be the objects of a specific obligation. I may be bound to 
deliver to you, not only so much wine, but that specific 
parcel of it now lying in my cellar, and in such a corner ol 
it. Again, tilings which are not consumed by use may 1>6 
tiie object of a generic obligation. A farm, a house, nnght 
for instoce, be do-vi«K$d genetically, though' in English law 


■V ^Thing^ ' 

the ^bequest would uncertainty. But 

m the wntmgs of the Boman Lawyers there are actual 
instances oi lacts of the kind. 

This distinction is of considerable importance in practice 
with reference to performance in specie or recovery in specie, 
pound for enforcing specific performance 
IS, that nothing else can completely supply the place of that 
Tery thmg for which the pa^ contracted. Where it can 
there IS no reason for enforcing the contract in tpedt. ’ 

_ In Itnglish &uity, a specific delii’ery is, generally speak- 
ing, not enforced unless the subject of the contract is fend • 
although contracts to deliver moveable objects have heeu 
Specifically enforced^ because the objects were of so peculiar 
a natme th^ they could not be replaced. Such was the 
CMe of the Pusey horn, an object so specific and so com- 
pieteiy sm generis, thp the party never could have replaced 
^r' P- specific delivery enforced hy our Common 

Law, although by the 0. L. P. Act 1854, § 78, a discretion 
IS given to the nidge to enforce specific delivery in an action 

lor the wrongful detention of a chattel. 

Things were diwded in Boman Law into res maneipi and 
res nec mancipi. This distinction turns on forms of con- 
veyance. Res maneipi were things which could only be 
aliened by a certain mode of conveyance. If they were not 
conveyed byphe prescribed form, the party could only 
acquire them by usucapion, working on his actual possession. 
Ihe mere conveyance imparted no interest to iiim. 

^ Things are apin divided into res singulce and univer- 
sitat^ rerum ; things which are themselves individual and 
single, and cannot be divided without completely destroying 
their actual nature, and lots or collections of individual 
things. A sheep belongs to tbe first class, a flock of sheep 
to the second. This is not a distinction without a differ- 
ence. If a man contracts to deliver so many sheep, and if 
he contracts to deliver a flock consisting of that number of 
sheep, his legal position is not the same in the two cases. 
If some of the sheep die in the interval, he must yet, in the 
first case, dehver the stipulated number ; in the second, he 
aeed not, because you bought them in the gross.’* 


* Intermediate between the two cases is a contract such as the 
sale of cotton to arrive, according to the usage of the Liverpool 
market, at that stage of the transaction where the bales have been 
invoiced, but not weighed over. It is a sale of speeilic bales with 
an impii^ed engagement to replace any that may be lost or damaged 
with others of the quality specified. The precise nature of the 
contract becomes nnportant when a question arises as to periculum 
ret v&nditm. In the contract here instanced it appears to be the 
understanding of the market that the risk is transferred on the 
bales respectively being weighed over or i passing the scale.’ Arxi 
this understanding (being proved) has been held to constitute a 
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Fervadm^ Notions analyzed, 

Tlie cliief reason for defining and distinguisliing things 
ill the law, or in the expositions of it, is Jn order that dis- 
positions of things and contracts relating to them may 
be facilitated 5 and that parties may know the effect of 
using such and such expressions in contracts and convey- 
ances. It is important that the meaning of such terms as 
for instance, should he practicafly settled, in order 
that the import of the words used in a contract, for example, 
may he exactly known. There are several cases in our law 
hooks turning on that very question. What does a party 
dispose of, hy disposing of "hia/wwVt/re, or by disposing of 
all his effeMB ? These are questions which the law must 
determine : that is, the law must determine the meaning 
it will attach to the words if the parties have not explained 
clearly the meanings which tliey annex to them j so that a 
person may know wdiat construction th(3 Courts of Justice 
will put upon those names. 

In our conveyances, make up fi»r the indefiuiteness 
of the general description, hy attaching to the term which 
onglit to convey the whole meaning a list of as many of the 
parts which fall under it as we cau think of ; a sort of drag 
net, to comprehend every tiling which happened to he 
omitted out of the comprehension of the one g-oneral name. 
This would ho avoided if the exact import of those single 
names wore specially determined by the legislator. 

I take this occasion of recalling to your attention the 
double meaning of persona in the Roman law as signify- 
ing, sometimes a physical or real person, and sometimes a 
St (dm or condition : for the purpose of observing that the 
last acceptation of persona^ combined with that of res as 
denoting in certain cases rights and obligations, throws con- 
siderable light on the celebrated distinction between fus 
'>'e7'-mn md jus persomrunt ; phrases whicli have been trans- 
lated so absurdly by Blackstone and others — 7'igMs of pei'- 
sms and eights of things, Jm person((ru7yt did not mean l(m 

f persons or jdgkis of persems, hut laiv of stMus or condition. 

person is here not a physical or individual person, hut the 
slaius or condition with which he is invested. Gains, when 
purporting to give the title or heading of this part of the 
mw, has entitled it thus, * Be conditioyie liomimmi : ’ and 
Theophilus, in translating the Institutes of Justinian from 
Latin into Greek, has translated jus pe^'sonurum — rwv 
TTnotrumuir oiaipfai ^ — IHvisio personariun : underatanding evi- 
dently hy persom or 7rpiinu>7tmf not an individual or physical 
person, tut the status^ condition, or character homo hy phy- 
sical persons. Tlie law of personsij as thus understood, is 
the law of statm or condition ; the hm of t.hmgs is the law 


valhi custom of trade, and to be imported into the contract accord- 
ingly,~K. C. 
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^ Event ^ ^ Act* ^ Forbear aftce* 

of riglits and olfligations, considered in a general manner 
and a.s distinguisiied from those peculiar collections of rights 
and ohligations which are styled conditions, and considered 
apart. 

I'rom the same ambiguity arose the mistake of supposing 
thatywv? in rem must have something to do with things ; 
whereas the phrase really denotes rights which avail gme~ 
rally as distinguished from those which avail only against 
gome determinate individual. 


LEGTUR35 XIV. 

Act and Forhearance, Jus in rem — in personam, 

Ih" the two preceding Lectimes I entered upon the analysis 
of the term ^ Eighfj ’ and considered the term ^ person ’ and 
the term ^ thing/ in their primary and strict import, as well 
as in certain secondary meanings which have been assigned', 
to them by writers on jiu’isprudence. I also adverted to the 
terms ^ Act ’ and ^ Forbearance.’ In the present Lecture I 
shall further define ^ Act ’ and ^ Foi'hearance,’ and shall con- 
sider briefly an important distinction which obtains between 
rights themselves — a distinction of which we must seize 
the general scope or import, before we can understand, and 
can express adequately and correctly, that nature or essence 
which is common to all rights. 

Eeverting to the strict import of the terms person and 
thing ; persons and things may be distinguished from other 
objects, in the following manner ; — 1st. Each is an object 
perceptible by sense : 2ndly. is capable of being perceived re-- 
peatedly : and 3rdiy. is considered by him who repeatedly 
perceives it as being, on those several occasions, one and 
the same object. 

Events may, be distinguished from persons and things in 
the following manner. 1. Xot every event is a se^isible 
object. Of events, some are perceptible by sense ; but smne 
are determinations of the will, or phases of mental activity 
which are not immediately perceptible to the senses of 
persons other than the individual whose will or mind is 
conceived of as in operation. 

2. An event perceptible by sense (like every other event) 
is transient. That is to say, not perceptible repeatedly. It 
exists for a moment ; then ceases to exist ; and never recurs 
to the sense, althougii the memory may recall it. 

Events are simple or complex. A simple event is one 
which is considered incapable of analysis. A complex 
event is a number of simple events, marked (for the sake of 
brevity) by a collective name. 
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1 74 Penmding Notmts analyzed 

Part I, TIjp t^Tuis ^ Hict ’ and incident ^ are sometimes syno 
nymoiis with the term ‘event/ But, not imireqiieutly, 
' T i feict’ is restricted to liiiman acts and tbrhearaneeSj and 
‘incident’ enipioyed in a sense to which T shall advert 
»iiiddew\’ Ijorearter. ‘Fact*’ and ‘ incident ’ are therefore amhigiious. 

To denote the objects I am now disting'iiishing from ‘person’ 
and ‘ thing,’ 1 prefer the term ‘ event/ which is adequate and 
inmmbignoua. 

AmmtiTar- The class of events to which 1 particularly advert at 
bearances. -pfQc^enU QPCQ human acts and fo 7 'bearafwes. 

Act. Benthara has distinguisied acts into internal and ex- 

ternal/ meaning by ‘ internal acts/ deteimimtims of the 
u'ill Rejecting" this distinction as superfluous, I employ 
the term ‘ determination of the will’ as sufficient to denote 
the class of objects called by Bentham ‘ internal acts/ and 
• use the word ‘ acts ^ to denote only such of the body 

m m'fl consequent itpon detemrinatiom of the will. 
ffitbearaKce. \ Forboaranije is the not doing some given external act, 
arid the not doing it in consequence of a determination of the 
will The import of the term is, tli erefore, double. As 
denoting the determination of the will, its import is re. 
As denoting tine inaction wliicb is consequent upon that>de- 
terrnination, its import is neyativc. 

This doulde import should be marked and remembered. 
For mere inaction imports much less than forbearance or 
abstinence from action. 

And here I dismiss for the present the terms ‘ Act ’ and 
‘ F orbearance.’ It already appears that a complete determi- 
nation of their meaning involves a determination of the 


• * la the second place, acts may be distinguished into external 
and internal By external are meant corporal acts; acts of the 
Dody : by internal, mental acts ; acts of the mind : Tims, to strike 
is ah extenial or exterior art : to intend to strike, an internal or 
interior one.^-^Benthamj PrincipleSf etc. p. 70. 

1 have followed tlic author’s final decision in rejecting Bon- 
tham’s extended use of the term ♦acts.’ I must, however, remark 
that if tlte author intends to exclude from the category of acts all 
processes that do not immediately result in a palpable bodily move- 
ment, h(? is inconsistent. 

The author elsewhere (p, 222 post) implicitly recognizes medita- 
don as an act : Further (ibid.), while he regards the conviction pro- 
'luced by evidence as a case of physical compulsion, he recognizer 
iluit non-belief may be blameable, if the result of insufficient exam 
mation, refusal to examine, &c. The process of examination is 
therefore the object of a duty, and hence, according to his own 
analysts, it is an act. 

It is difficult to see why cafpito should not be classed with acts, 
just as much as curro or murw. And such a use of the term net 
is not at variance with established language. Tlie consilium or 
cogitaiio has even been recognized by positive law as a crime, pro- 
pided it is evidenced by an overt act^ a terra devised, as it appears 
to me, not without psychological insight. (See p. 215 post.y-K. C, 
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Jus in rem — in personam. 

n leaning of ^ I accordingly postpone fiirtlier con- 

sideration of these terms until I Have considered the 
meaning of ‘ Will^ and of the inseparably conneeted term, 
‘ Intention.’ 

I now proceed to analyze an important distinction wiiicli 
obtains between rights, and which, for reasons to be pre- 
sently adduced, I mark by the phrases * rights in revii 
^ rights in personamj 

But I must interpose an explanation of certain terms, 
which I have already employed and shall again have occa- 
sion to employ, and which have an important bearing on 
the distinction to be here analyzed, ' 

I liave already (p. 1G7 ante) spoken of acts and forbear- 
ances as the ol^ects 6 f duties, and I have spoken of persons 
and shall also speak of things as the mljeats of rights and 
duties. When 1 style acts and forbearances the 6l)jects ‘oi 
duties, or of the rights (if any) which answer to those 
duties, I mean that the duties are imposed upon the persons 
obliged in order that they may act or forbear in the manner 
specihed. When I style persons or things the suijjecU of 
rights, I mean that the acts or forbearances which are tlie 
Directs of those rights relate to those persons or things ; and 
I employ the expression only in regard to those rights which 
avail against persons generally 5 when I speak of the 
right of the master in or to Ms servant, the object of the 
right is the forbearance, at the hands of all other persons, 
from so meddling with the servant as to prejudice the 
master’s enjoyment of his services. Here I call the servant 
the mhject of the right. It is to be observed, as I shall show 
hereafter, that this right is entirely distinct and separate 
from tlie master’s right as against the servant — the right, 
namely, which answers to the duty of the servant to do 
and forbear according to his contract. So when I speak of 
the right of property in a horse or in a field, I call that 
horse or that field the subject of the right.* 

I must also interpose one explanation further. When I 
say that a right avails against a person or persons, what I 
mean is this. Every right resides in a person or persons, 
and has for its object one or more acts or forbearances at 
tlie hands of another or other persons. To express shortly 
the last part of this proposition I say that the right avails 
against the person or persons last mentioned. 


* It ma}’' be noted that the author in using the word subject in. 
this sense, advisedly differs from the German jurists, who commonly 
call the person in whom the right resides, the subject of the right. 
The author elsewhere suggests (p. 7S7 of larger edition) that this 
use of the word subject led them into the confusion mentioned in 
a former note (p. 118 supra ) ; fancying that it was connected with 
the use of the term subjective in the Kantian philosophy.— K, C. 
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Pervading Notions analysed, 

T proceed to distinguish 'rights in rem' from 'riglits in 
pemmami which I do shortly as follows 

Drfmition, — MighU ix are those toMcli avail against 

persons genemllg : nghts m peesoxam a?'e those which avail 
erdusively agaimt ceHain or detenninate persons. 

This distinction is one which pervades the -wTitings of 
the Roman lawyersj and is assumed hr tlie Roman Institu- 
tional critics as the main groundworlv of their arrangement. 
Nevertheless, the terms yW in rent— jus in personam^ are not 
explicitly adopted hy these witers to indicate the distinc- 
tion* lliese terms" were devised hy the Civilians who 
wrote subsequently to what has been termed the revival of 
tlie study of Roman Law, and I adopt them as the terms 
which most adequately and least ambiguously express the 
distinction.* *’Jns in personayn cei'tmn siim detirminatam^ 
is expnjssive and free from ambiguity. Cutclowm to ^ jus in 
personam ’ it is also sulficiently concise. ' ifus in rcwi/ 
standing by itself, is ambiguous and obscure. But when 
it is contnidistinguished to jus in 2 ^t"^onnnij it catches 
a borrowed clearness from the expre.ssioii to which it is 
opposed. 

And here I must make a remark as to what jus in rvm 
does not mean. Recurring to the ])hra8e I have already 
used in styling persons and things tlie sidjeads of rights ; 
that phrase might be varied by saying that the right exists 
oi?er, fw, or to a thing. And, as I have already indicated, I 
employ these expressions only in the case of rights which 
avail against persons generally.! The student might be apt 
to infer thsAjus in mn means a right ocm-yin) or to a thing. 
He would be wrong. I do not say that the ideas are his- 
torically unconnected ; but however that may be, the phrase 
in rem as here used, denotes not the subject lint the compass 


* The terms which were employed by the Roman lawyers them- 
selves, witli various other names for tlie classes of rights in question, 
will be found briefir stated in a note at the end of this Lecture. — 

f I have here, although Austin does not expllnitlg so state it, 
treated the restriction of the phrase * right over a person or thing 
to those rights which avail against persons generally, as perfectly 
arbitrary. The reason for so re.strictxng the expression appears to be 
that it is convenient to divide rights in rem into those which have 
and th(tse which have not persons or things as subjects, whereas 
there is no corresponding convenience in so dividing rights in per- 
sonam. But there seems no necessary ground for the restriction. 
Suppose, for instance, I am in possession of a piece of ground with 
a merely efjuitable title. Why should my right against persons 
generally to forbear from trespass, be more a right over or in the 
land, than my right to compd the person having the legal estate to 
grant a conveyance ?*— R. 0*^ 



Jus in Examples. 

uf tlie right It denotes that the right in question awiiU 
agaimt persons generally ; and not that the right in question 
is a right ov&i' a thing. For many of the rights wlfich are 
rights in rem are either rights over or to persona, or have 
no subject (person or thing). 

Corollary ^ to definition. — These two classes of rights are 
further distinguishable thus. The duties which correlate 
with rights in rmn^ are always negative: that is to sa^q they 
are duties to forbear or abstain.* Of the obligations which 
correlate with rights m personam j sorne are negative, hut 
some (and most) are positive : that is to say, obligations to 
do ‘or perform. 

I shall now briefly give a few instances to illustrate the 
character of the rights comprised in these two great classes 
respectively. 

Instances of rights in rem are 1st, Oionership or property. 
Tills is a term of such complex or various meaning that I 
must defer the full and accurate explanation of it. But, for 
the present purpose, the following is a sufficient definition 
of Ownership or Property 5 ^the right to me or deal with 
some given subject, in a manner, or to an extent, which, 
though not unlimited, is indefinite.’ 

Now in this description it is necessarily implied, that 
the law will protect or relieve the owner against every dis- 
turbance of his right. That is to say, all other, persons are 
boimd to forbear from acts which would prevent or hinder 
the enjoyment or exercise of the right. 

But here the duties which correspond to the right of 
property terminate. Every positive duty which may happen 
to concern or regard it, and every negative duty regarding 
it which binds exclusively certain persons, is not a duty 
properly corresponding to the right of property, but to some 
right collateral to the right of property, and flowing from 
some incident specially binding the person upon whom the 
duty* is incumbent : — e.g. from a covenant with the owner ; 
or from a breach of one of the negative duties which properly 
correspond to the right of property, as a trespass laying the 
trespasser under the duty to make reparation. 

Ownership or Property is, therefore, a species of jus in 
rem. It is a right residing in a person, over or to a person 
or thing, and availing against other pei'sons univeisally or 
genercdly. The obligations implied by it are also negative 
as well as universal. 


* This indeed is almost a necessary consequence of the defini- 
tion- For if rights of the class Jus in rem. involved positive duties 
every such duty -would either set the whole world in motion, or in- 
volve universal liability to punishment j a result which it would be 
absurd to contemplate. — R. 0. 
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Pervading Notions analyzed. 

Where the subject of a right in happens to he a 
person, tlio position of the party %vIio is invested the 
right wears a double aspect lie has a right (or riglits) 
mer or to the subject as against otiier persons generally. 
He has also riglits (in personam) against the suhjectyov lies 
under ohliyations (in the sense of the Roman kvi’yers) to* 
wards thtj* subject But this is a matter to which I shall 
revert 

Sndly. The SetnnttUes of the Roman law, and of the 
various "modern systems which are modifications of the 
Roman law, may also be adduced as examples of rights in 
nm* ^ 

Se7*vUm (for which the English * Easement ’ is hardly an 
adequate expression) is a right to me or deal with, in a 
gi%Tm and definite manner, a subject owned by another. 
Take, :ibr instance, a Right of Wky over another’s land. 
According to this definition, the capital difference between 
onmership and seroitus consists in this, that in the former 
case the right of dealing with the subject is larger and 
indeed indejlnite^ in the latter case narrower and 
But each is a rigdit m rem. For servitm avails against all 
mankind (including the owner of the subject). It implies 
an obligation upon all (the owner again included) to forbear 
from every act inconsistent with the exercise of the right. 

. But tliis negative and universal duty, is the only obliga- 
tion which correlates with the jus servitutis. Every special 
obligation which happens to regard or concern it is a duty 
answering, not to the jus servitutiSf but to some right extra- 
neous or merely collateral to it j e, g. the oavner of the subject 
may have planted an easement over it and covenanted with 
the grantee for quiet enjoyment. The grantor here lies 
under two duties which are completely distinct and disparate, 
although the objects of the duties are the same : one of 
these duties arises from the grant, and thereby he is hound, 
like the rest of the world, to forbear from molesting the 
gmntee in exercise of the right created by the grant ; tlie other 
arises from the contract by which he is specially bound. 

Instances of rights in pmonam are : — 

1st. A right arising from a contract 

Right, which, properly speaking, arise from contracts, 
avail against the parties who hind themselves liy contract, 
and also against the parties who are said to rep'esent their 
persons: that is to say, who succeed on certain events to 
tlie aggregate or bull?: of their rights; and, therefore, to 
their faculties or means ^ of fulfilling or liquidating their 
obligations- But as against all other persons the rights 
which properly speaking arise from contracts have no force 
or effect : altlioiigh W a confusion of thought to wdiich 1 
shall revert, rights in rmn are sometimas imagined to pro- 
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iseed from contract. This occurs in the case where the samo 
transaction hears tlie double character of a contract and a 
conversance. To avoid in the mean time the eflect of this 
confusion, I assume in the following <3xampie, that we are 
considering the case on the principles of the Roman law or 
of some S 3 ^stem of law consciously based on the Boinan law. 

Suppose yon contract with me to deliver some moveahle 
(a horse, a garment, or what not) j but, instead of delivering 
it to mej in pm'suance of the contract, that you sell and 
deliver it to another. Now, here, the rights which I acquire 
by virtue of the Contract or Agreement are the following. 
I have a right to the moveable in question, as against yon 
specially (Jus ad rem acquirendam). So long as the owner- 
ship and the possession continue to reside in you, I can 
force you to deliver me the thing in specific performance of 
your agreement, or, at least, to make me satisfaction, in 
case you detain it. After the delivery to the buyer, I can 
compel you to make me satisfaction for your breach of the 
contract with me. But here my rights end. As against 
strangers to that contract, I have no right whatever to the 
moveable in question. And, by consequence, I can neither 
compel the buyer to yield it to me, nor force him to make 
me satisfaction as detaining a thin^ of mine. For ‘ obliya- 
tionum substantia non in eo consistit ut aliquod nostrum 
faciatf sed ut alium nobis ohstiingat ad dandiim aliqmd, \jel 
faciendum, vel proestandum.’ (See the admirable Title in 
the Digests, ^De Obligationibus et Actionibus,’ xliv. 7.) 
But if you deliver the moveable, in pursuance of your agree- 
ment with me, my position towards other persons gen&i'ally 
assumes a different aspect. In consequence of the Deliveiy 
by you and the concurring Apprehension by me, the thing 
becomes mine. I have now jus in rem : — a right to the 
thing delivered, as. against all mankind: a right answering 
to obligations negative and universal. And,, by consequence, 
I can compel the restitution of the subject from any who 
may take and detain it, or can force him to make me satis- 
faction as for an injury to my right of ownership. — ^ Ubi'rem 
meam inyenio, ibi earn vindico ; sive cum e<5 persona negotmm 
mihi fuerit, sive non fuerit. Contra, si a hihliopola librum 
emi, isque eiim nondum mihi troMtum vendiderit iterum 
Sempronio, ego sane contra Sempronium agere nequeo ; quia 
cum EO nullum mihi unqunm intercessit negotium : sed agere 
deheo ad versus hihliopolam a quo emi *, quia ago e.v contractu, 
i.e. ex jure AD rem.’ — Heineccii Mecitatmm, lib. ii, tit. 1. 
§ 331. * 

2ndly. Eights of with all other rights founded 

upon injuries, are also jura in personam. For they answer 
to obligations attaching upon the determinate persons, from 
whom the injuries have proceeded, or from whom they are 
apprehended. 
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Pervading Notions analyzed. 

It la iTiie ' tliat dilBculties; toe.awseB akiut tlie 
of AciioBS w m«. ; i.e,, those Actions (or^ rather, those 
Eights of Action) ^ of whicii the ground is a.n offence against 
a right '/m and of which the mtentlon (scope, or pur- 
pose) is the of the injured party to the exercise 

of the violated right. But these and other difficulties he- 
siHting the Theory of Actions, appear to have sprung from 
this; that the nature of the right which is affected hy the 
injury, and the nature of the remedy which is the purpose 
of the action, are frequently blended and confounded by 
expositors of the Koman Lav% And this confusion of ideas 
absolutely disparate and distinct, seems to have arisen from 
the abridged shape of the expressions by which rights of 
action are commonly denoted. By an ellipnis commodious 
and imnting, but leading to confusion and obscurity, a 
name or pbraso applicable to the violated right is often ex- 
tended improperly to the remed3% Thus, the phrase ^ in rem ’ 
is extended to certain ucfdonSj whicii, though they are ne- 
cessiirily directed against determinate persons, are grounded 
upon violations of rights availing against all manMnd. 
And, thus, certain actions are styled ' ex cmitractul although 
they properly arise from the noiv-performance of contracts, 
and are only remote and incidental consequences of the 
contracts themselves.* 

All nglits in personam are rights to acts and forbear- 
ances and to nothing more. The species of rights which 
have been termed jm ad rem form no exception. What 
has been stydedyl^ ad rem is an elliptical expression, and is 
more properly rendered jus ad rem acquirendam, or still 
more completely, Jirs in personam aj) jus in kem acquit 
rendnm. That is to say, the person entitled has a right, 
availing against a determinate person, to the acqumtimi ot 
a right availing against the world at large. And by conse- 
quence, Ms right is a right to an act of conveyance or 
transfer on the part of the person obliged. 


• I have taken this passage from the Notes on Tables, (p. 969 of 
former edition), where the author’s meaning seems more fully ex- 
pressed than in the corresponding passage of the Lectures. But « 
think the author here inverts the historical sequence of ideas. He 
has himself observed that the phrase in rein is not applied bj’ the 
Eoman lawyers themselves to describe a class of rights. But it is 
applied by them to a leading division of actions. The simple and 
omious explanation seems to be that the phrase was .suggested by 
the circumstance that in the typical and most important of these 
actions, the vindkatio rei^ the result was the specific restitution of 
the thing. The meaning of m rem as denoting generality of a right, 
is, 1 think, a secondary meaning, due in the first place, to the asso- 
ciation of the mndimito rei with dominiumr'^thQ right which gave 
rise to that action— and in the second place, to the extension of the 
term dominium to that large sense which includes the whole class of 
rights comprehended by the eivilians under the term jus m rc?w.— 


Rights i n person a m. 

I now revert to the confusion created by a class of cases 
which obscure the otherwise broad and distinct line of 
demarcation between these two great classes of rights. 
Eights in rem sometimes arise &om an instrument which is 
called a contract, and are therefore said to arise from a 
contract : the instrument in these eases wears a double 
aspect, or has a twofold' effect ; to one purpose it gives in 
personam and is a contract, to another purpose it gives jus 
in rein and is a conveyance. "V^Tien a so-called contract 
passes an estate, or, in the language of the civilians, a right 
in rem, to the obligor, it is to that extent not a contract but 
a conveyance ; although it may he a contract to some other 
extent and considered from some other aspect. 

For example, by the English law the sale of a specific 
moveable is a conveyance, and transfers the right in rem. 
[But from the exigencies of commerce this right in rem is 
shorn of some of the incidents of a full right of property, 
for instance, hy the operation of the rules Both of law and 
equity as to the rights of unpaid vendors 5 the Bills of Sale 
Act ; the freputed ownership’ clauses of the Banlorupt Acts; 
all of which are clumsy expedients for obtaining the results 
which naturally flow from the simple principle of the 
Eoman law and the systems consciously based on that law, 
namely, ^ Traditionibus non nudis pactis dominia rerum 
transferuntur.’ — •E.O.]’**' • 

In the French law, a contract for the sale of an im- 
moveable is of^ itself a conveyance*, there is no other; the 
contract, or agreement to sell, is registered, and the owner- 
ship of the immoveable at once passes to the buyer. 

By the provisions of that part of the English law which 


* Ifc is curious to observe the approximation in practical effect 
of the mercantile laivs of two countries which start with opposite 
theories. The approximation has been slightly aided in England 
and Scotland by the Mercantile Law Amendment Acts, for the 
respective countries (1856). 


By the law of England^ the 
right of the buyer of a specific 
moveable not delivered is jm in 
rem. It is available against 
everybody except : 

1. The unpaid vendor (in se- 
curity for his payment). 

2. The creditors of the vendor, 
where personal chattels not being 
goods sold in the ordinary course 
of trade, are sold under a bill of 
sale not duly registered under 
the Bills of Sale Act. 

3. The trustee in Bankruptcy 
of the vendor in certain cases 
falling under the ‘ reputed owner- 
sship ’ clause of the Bankrupt Act, 


By the law of Scotland, the 
right of the buyer is jus in pe 7 '- 
sanam and avails against : 

1. The vendor fsubject to the 
condition of payment). 

2. By the " Mercantile Law 
Amendment Act, it avails to a 
sub-vendor against the original 
vendor. 

3. By the same Act, it avails 

against the creditors of the 
vendor, except in certain eases to 
which the common law of Scot- 
land applies the doctrine of re- 
puted ownership. B. 
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Pcrvadmg Notions mtal^zed,^::... 

Pi^KT L in equity, a c<7«tract to soli an iinmoveaMe at once 
§ H. vi'sLs in. rcm or ownersliip in tlie Layer, and tlie seller 
only,///.s in re aliend But aceordiiig "to tlie conflicting 
])rovii*ioiIs of that part of the J^ugiisii .system peculiarly 
eulted IhWj a sale and purchase 'mthout certain formalities 
merely gives yV/r nd rem or a right to receive the ownership, 
not ownership itself*, and for this reiison a contract to sell, 
though in equity it confers ownership, is yet an imperfect 
conveyance in consequence of the coniictiiig pretensions of 
law/" To complete the transaction the'buyer has aright in 
pmonam against the sailer, to compel him to pjiss his legal 
interest. 


:■ mTK 

ON THE DIFFERENT TEEMS USED BY JURISTS TO MARK 
THE CAPITAL DISTINCTION BETWEEN RIGHTS INTRO- 
DUCED IN THE ABOYB IPICTURE. 

Olio of the groat desiderata in the language of jurisprudence 
is this : A pair of opposed expressions denoting briefly and un- 
ambiguously the two classes of rights which are the subject of 
the present note : namely, Eights availing against persons gene- 
rally or universally, and Eights availing against persons 
or determinate. 

The opposed or contrasted expressions commonly employed 


♦ It should here be observed, however, that the owner of what is 
called the equitable estate cannot even in equity recover against a 
purchaser for value, having no notice of his equitable title, who has 
got the legal estate ; * legal estate ’ in this instance expressing not 
merely the estate according to law as distinguished from equity, but 
being an expression loosely used to express the fiction more properly 
denoted by the word seisin (or, in rights not capable of seisin, the 
completion of title in a mode analogous to seisin). If seisin were 
public in fact as it is in theory, a purchaser of land might rely upon 
the reginter, if the expedient were adopted (as it is in Scotland} of 
making registration the only mode of transferring the seisin. The 
fjrincipie which in England secures * the purchaser for value, with- 
out notice of an adverse title, who has got the legal estate,’ is the 
one piece of solid ground in English title. If registraiion were 
imide, by statute, the only mode of transferring the legal estate, 
and no notice were allowed to affect a purchaser, other than should 
appear on the face of the registered title, or by the actual state of 
pussession, and if every transfer of the le^al estate gave the trans- 
feree a power of sale for all the estate and interest of the transferor, 
titles would in time become more secure and much more simple. 

''I'Imj above paragraph was in tj-pe before I had read the 7th Sec- 
tion of the Act passed last session under the innocent title of the 
Vendor and Purchaser Act, 1874 : nor can 1 now guess what will be 
the practical effect of this curionsly enacted fragment of an abortive 
Land Titles Bill.*— E. C. 
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for tliG purpose, ^are the followiag : ‘jus in re *•—* jus ud, mm . : ^ Leot. 

‘ j us in rmn * — * jus in personam ; ’ * jus reale * j us personde, 'J. xi 7. 

^ dominiwm^ {mixm IdXiQm)-^^ obl%gatiQ,\ But these are liahle 
to the general objection thatjiw in re, jus in rcm, jus reale an(^ 
dominitmi, -mil XiOisiQ of them denote, without a degree of affl' 

'biguity, the entire class of rights which avail against the worh 
at largo. For although they are often employed in that exten 
sive signification, they commonly signify such of those rights as 
are rights to determinate 

Besides this general objection, each of these pairs of terms is 
liable to special objections, which now I will briefly indicate. In 
the course of this review, certain terms, synon;y'mous with the 
terms in question, will be noticed with the same brevity. At the 
close, I will shortly state my reasons for giving a decided prefer- 
ence to rm ’ and *jiW w 

L ‘Jusmre’ and ‘Jus ad rem.’ — Jm ad rm frequently 
signifies any right which avails against a person oertain. Still 
it is often and properly restricted to a spvdes of such rights: to 
those which correlate with obligations ‘ad dandum^sXic^ldi'd or 
is, properly speaking, jtis in personam ad jus in rem acquirendum. 

It is, therefore, ambiguous. 

This double meaning oijus ad rem is closely connected with 
a confusion of thought, which, as I shall show afterwards, has an 
important bearing upon certain mistakes in the French and Prus- 
sian Codes (see Lect. xxxix. y>os^). The confusion aros^ in this 
way. In numerous cases of transactions which have their origin 
in contract, the acquisition of a. jus in rem is preceded by jus ad 
rem in the restricted sense of the term above mentioned. The 
way in, which this occurs is illustrated by the example given on 
p. 1 79 supra. Observing that this sequence took place in certain 
transactions which are striking by their frequency and import- 
ance, Heineccius and other Civilians by a hasty generalization 
fell into the following errors: 1st. They inferred that every 
acquisition of jus in rem is preceded hy jus ad rem, and by a 
correlating or corresponding obliyation. This invariable sequence 
(as they supposed it to he) they marked in the following manner : 

— ^To the fact or incident imparting the jus in rem they gaxre 
the name of ‘ modus acquirmdi^ or ‘ modus acqimitwrm^ To 
the preceding incident imparting jus ad rem (which they con- 
sidered a step or means to the acquisition of jus in rem) they 
gave the name of ‘ tiiulus ad acquirendum* or briefiy ‘ tituhis* 

For example : According to their language, a contr^ict to deliver 
a thing is ‘ tituhis ad acquirendum (jus in rem) Ihie delivery 
or tradition which follows it, or by which it ought to be followed, 
is ^ modus (jus in rem) acquirendi^ or ^ modus acquisitionuy 
2ndly. From this first error they fell into a second. Perceiving 
thatyaa ad rem, in the restricted and proper sense above men- 
tioned, is the forerunner of the incident by which in rem is 
acquired, and confounding the proper sense of jus ad rem with 
the larger sense of the expression as extending to every jus in 
personam, they supposed that ever;]^ incident which imparts yW in 
personam, is merely * titulus ad (jus in rem) acquirendum,^ that 
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is, merely prepanitory tn a * acqitmtumh ' or to the inci- 
dent imparriiig 

Heinoecitis farther expresses the supposed invariable sequence 
by calling* the ‘ the remote cause, and the 'modm^ the 

proximate cause of the fonsequent right (jus in rem). The 
authors of the French Code crown this confusion of thought by 
speaking oi property as acquired and transmitted (amongst other 
wiiys) * par I'effet des obHyatmis* Art. 711. 

2, ‘ Jus reaue and ‘ Jus persomlet — These are used to denote 
the distinction in question. But they tend to create confusion ;• — ■ 

First, because they might lead to confusion of thought by 
suggesting that the distinction had something to do with the 
widely diiferent distinction— rerum^ Jus personarum-^-wMoh 
belongs to a division not of rights, but of the whole corpus juris. 

Secondly, because it would be apt to suggest to a student of 
English law the entirely different distinction of rights into real 
and personal^ i.e. heritahU and admmistrahle. 

Thirc'lly, because the words real and personal have been ap- 
plied to servitudes to mark a widely different distinction, namely 
that between servitudes which are appurtenant, and those which 
are in gross. 

3. Bominiim^ {mmu latiore) and ‘ Obligatio' — Besides the 

general objection which is mentioned above, dominium (as op- 
posed to ohligatid) eaS&m from dominium (in the strict significa- 
tion). As opposed to obligaiio, it embraces ‘jura in re ’ (in the 
sense of the Classical Jurists) : that is to say, ‘jura in re alie 7 id 
rights or interests in subjects which are owned by others. Taken 
in the strict signification, it is directly to these rights ; 

being synonymous with ^ proprietasj ‘ in re potestas,^ or with 
* jus in re propnd^ The numerous ambiguities which beset the 
term obligaiio will be noted hereafter. In the mean time it may 
be observed that in the larger sense of the term, and that in- 
which it is usually employed by the Eoman lawyers, obligaiio is 
equivalent to jus in persona^n. But it is used in so many 
narrower and restricted senses in modern systems of law, as to 
have become inconvenient as a technical term to denote the 
larger of rights in question. 

4. * Fotestas * and ‘ Ohligatio,^’^lt has been proposed to 
substitute these in the place of dominium and ohligatio, jm m 
rm and jus in personam, etc. But this were a change to the 
worse. For, first, potestas, as synonymous with dominium, is 
encumbered with the ambiguities which stick to the latter. 
And, secondly, it is liable to an objection from which the latter 
is free. For it usually signifies certain species of the righte 
which avail against persons dMmninate : namely, the rights of 
the master against the slave {‘potestas dominorum in servos’); 
and the rights of the paterfamilias against his descendants 
(‘ patria potestas,’ or * potestas parentum in liberos’). 

5, ^Absolute rights’ and ^MelaUve rights.’ — ^These expres- 
sions as thus applied, are fiatly absurd. For rights of both 


Hote on Terms^ jus in rem &c 

classes are ntoiyc : or, in other words, of hotli classes 

correlate with duties or obligations. The only difierence is, that 
the former correlate with duties which are incumhent upon the 
world at large; the latter correlate with obligations which are 
limited to determined individuals. 

6. * Jura quse valent in personas generatim^ and ‘ Jura quae 
valent in personas eertas sive determmatas.^ — These expressions 
are sufficiently clear and precise. But they are rather defini- 
tions than names, and are much too long for ordinary use. 

7. ‘ Law of Froperty ^ and ‘ Law of ContraeV — These ex- 
pressions, as thus opposed, are intended to express the distinc- 
tion which is the subject of the present note. But they do the 
business wretchedly. Of the numerous objections which imme- 
diately present themselves, I will briefly advert to the following. 

First, we need contrasted expressions for the two classes of 
rights, and not for the laws or rules of which those rights are 
tiie creatures. 

Secondly, property is liable to the objection which applies to 
dominium. In this instance, its meaning is geneno. It signifies 
rights of emry description which avail against the world at 
large. But, in other instances, it distinguishes some species of 
those rights from some other species ‘of the same rights. For 
example : It signifies ownership, as opposed f o servitude or ease- 
ment ; or it signifies ownership indefinite in point of duration, as 
opposed to an interest for a definite number of years. In short, 
if I travelled through all its meanings and attempted to fix 
them with precision, this brief notice would swell to a long 
dissertation. 

Thirdly, contract is not a name for a class of rights, but for 
a class of defects or titles by which rights are generated. 

Fourthly, rights arising from contracts are only a portion of 
the rights, which the expression ‘ law of contract ’ is intended 
to indicate. For ‘ law of contract,’ as opposed to * law of pro- 
perty,’ denotes, or should denote, rights in personam certain : a 
class which embraces rights not arising from contracts, as well 
as the species of rights which emanate from those sources. 

8. * Jus in rem * and ‘ Jus in personamJ — The phrase ‘ in 
rem ’ is an expression of frequent occurrence in the writings of 
the Roman lawyers. And although it is nowhere used by them 
for the purpose of signifying briefly and unambiguously rights 
of every description which avail against persons generally, yet 
in all the instances in which it occurs, the subject to which it is 
applied is a something which avails generally : ‘ quod gmeratim 
in causam aliquam valet.’ 

The expression yws in rem was devised by the Glossators, or 
by the Commentators who succeeded them. Seeing that the 
phrase ^-in rem^ always imported generality, and feeling the 
need of a term for * rights which avail generally," they applied 
the former to the purpose of marking the latter, and talked of 
‘ Juba in rem" And, in this instance, as in many others, they 
evince a strength of discrimination, and a compass of thought 
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Faht i. aro rarely displayed by the clegaiifcand fastidious scholars 

§ 3. %vlio scorn llicrn as scholastic barbarians. In spite of the ignvr- 
mm to which their position condemned them, their reason was 
‘sharpened and invigorated by the proi^alenfc study of their age : 
by that school logic which the shallow and the llippant despise, 
but which all who examine it closely, and are capable of seizing 
ir.s purpose, regard with intense admiration. 

Now the expressionywif in rein^ in this its analogical meaning, 
perfectly supplies the desideratum which is stated above. For 
as*w rmn' denotes generality^ ‘Jus in rem^ should signify 
rights availing against persons gmierally. Therefore, it should 
si'^ify all rights belonging to that genus, let their specific diifer- 
ences be what they may. And that is the thing which is 
wanted. 

If it were possible for me to fix the meaning of words, I 
should distinguish the two classes of rights and obligations in 
the following manner. 

I Obligations considered universally, I would style, * Offices 
or ‘ IhiiksJ ■ 

2°. Bights which avail against persons generally or universally 
I w(uilci style * Bights in rem' 

3®. Bights which avail against persons certain or diiermmate, 
I would stylo ‘ Bights in fersonaml 

4®^. Obligations which are incumbent upon persons generally 
)r universally, I would style ‘ Offices ’ or ‘ Duties! 

5®. To those which are incumbent upon persons certain or 
determinate, I would appropriate the term ‘ Obligations! 

Without introducing a single new term, and without employ- 
ing an old one in a new manner, we should thus be provided 
with language passably expressive and distinct : which would 
enable the writer or speaker to move onward, without pausing 
at every second step to clear his path of ambiguities. All that 
is necessary to this desirable end, is to use established terms in 
, established meanings, taking o^ood care to use them deierminately : 
i.e, to restrict each term to its appropriate object. 


LECTURE XV. 

Jm in rem — in personam (cmimued), 

Iect, order that I may further Illustrate the import of the 

XV, leading distinction between rights introduced in my last 
^ Lecture, I shall direct your attention to those rights m rem 
wMch are rights over pef'sms^ and to certain rights in rem^ 
of the or availing against the "yHorld at large, which have no deten’^ 
min-ate mmecis (i^ersons or things). 

Of rights existing over persons, and availing against 
other persons generally, I may cite the folio winV as ex- 


Rights in over persons, 

amples;— The right of the father to the castody and edu- 
cation of the child:— the right of the guardian to the 
custody and education of the ward: — the right of the 
mtister to the seririces of the slave or servant 

Against the child or ward, and against the slave or ser- 
vant, these rights are rights in persmuim : that is to say, 
they are rights answering to ohUyatiom (in the sense of the 
Roman Lawyers) which are incmahent exclusively/ upon 
those determinate individuals. In case the child or ward 
desert the father or guardian, or refuse the lessons of the 
teachers whom the lather or guardian has appointed, the 
father or guardian may compel him to return, and may 
punish him with due moderation for his lariness or per- 
verseness. If the slave run from his work, the master may 
force him hack, and drive him to his work by chastisement. 
If the servant abandon his service before its due expiration, 
the master may sue him as for a breach of the contract ck 
hiring, or as for breach of an obligation (atJASi ex contractu) 
implied in the to of servant. 

But considered from another aspect, these rights are of 
another character, and belong to another class. Considered 
from th^ aspect, tiiey avail against persons or 

against the world at large; and the duties to which they 
correspond, are invariably negative. As against other per- 
sons generally, they are not so much rights to the custody 
and education of the child, to the custody and education of 
the ward, and to the services of the slave or servant, as 
rights to the exercise of such rights without molestation 
hy strangers. As against strangers, their substance consists 
of duties, incumbent u]3on strangers, to forbear or abstain 
from acts inconsistent with their scope or purpose. 

In case the child (or ward) be detained from the father 
for guardian), the latter can recover him from the stranger. 
In case the child he beaten, or otherwise harmed injuriously, 
the father has an action against the wrong-doer for the 
wrong against his intet'est in the child ; and so on. 

And here I may remark conveniently, that where aright 
in rem is a right over or to a person, the person is neither 
invested with the right, nor is he bound by the duty to 
which the right corresponds. He is merely the sulgect of 
the real right, and occupies a position awdogous to that of 
a iJmig which is the subject of a similar right. 

Por example, Independently of his rights against the 
child, and independently of his obligations towards the 
child, the parent has a right the child availing against 
the world at large. — Independently of his rights against the 
parent, and independently of his obligations towards the 
parent, the child has a rie^ht in the parent availing against 
the world at large. The murder of the parent hy a third 
person might not only be treated as a mme, or public wrong ^ 
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but ii%b.t also be treated as a ckil injury against that right 
in the parent which belongs^ to the chiid. By the laws of 
modern Europe, the civil injury merges in ^ th© crime j but 
in other ages the case was different : the offender lay under 
a twofold obligation : to suffer punishment on the part of 
the society or community, and to satisfy the parties whose 
interest in the deceased he had destroyed. Before the 
abolition of Appeals in criminal cases,* this was nearly the 
case in the law of England. The murderer was obnoxious 
to punwhnmt to be inflicted on the part of the State j and 
the Tvife and the heir of the slain were entitled to vindictive 
satmfaction^ which they exacted or remitted at their pleasure. 
And this is the distinction, and the only one, which exists 
between a civil injury and a crime.f 

Now, considered as the subject of the real right which 
resides in the parent, the child is placed in a position 
log&m to that of a thing^ and might be styled ^n respect of 
that analogy) a fMng ; and so vice vend. In short, whoever 
is the subject of a rig-ht which resides in another person, and 
which amih or ohtaim against a third person or persons, is 
placed in a position analogous to that of a thing^ and might 
be styled (in respect of that analogy) a thing. 

But this analogical application of the term thing has (in 
fact) been partial and capricious. So far as I can remember 
there are only two instances in which the term thing has 
been applied to persons, considered as the subjects of rights. 
— By the Homan lawyers, the slave, considered as the subject 
of the real right which resides in the master, was occasion- 
ally ranked with things.--^j certain modern Civilians 
(Heineccius and others) th& JilimfamiUas, considered as the 
subject of the real right which resides in the paterfamilias, 
has been classed with things. 

It has been commonly supposed that the slave was not 
considered by the Boman Lawyers as belonging to the class 
of persons. But this is one of those assumptions utterly des- 
titute of foundation, which have been successively received 
by successive generations, though the means of disproof are 
open and obvious to ah. . Considered as bound by duties 
towards Ms master and others, the slave is ranked by the 
Roman Lawyers with physical persons ; and is spoken of 


* By the 59 Geo. IH. c. 46. 

t By the law of Scotland the wife and family of the slain have 
still the right to bring a civil action for as&ythment (the ground of 
action being not only indemnifleation for damage, but also solatium 
for the bereavement), notwithstanding a criminal prosecution insti- 
tuted by the I*ublic Prosecutor, unless capital punishment be suf- 
fered. It is the Scotch action of assytheraent which suggested to 
Lord Campbell the mtroductiou.into England of a law for compen- 
sating the families of persons killed by accidents, by the Act 9 and 
10 Viet, c, 93, commonly called Lord CampbeH’s Act. 


Rights in rem having no subject i8g 

as ‘bearing^ or Bustaining, a person, staUm^ or condition, Lkcjt* 

Considered as the subject of the right residing in his master XV. 

and aTailing {^lot against himself, but against third persons), ' 

he is occasionally styled But, even as considered from 
this aspect, he is usually deemed a person rather than a thing, 
and is styled usually Gaius, for instance, in 

describing mamipatim^'ssM.ok is a particular form of con- 
veyance, and enumerating the subjects which may be con- 
veyed by it, says, Bo modo et serviles et lihercB personcB man-- 
dpantur. ^ The right of the master to the services of the 
slave is distinguished by a different name from that which 
expresses the analogous right in a thing. It is called 
or potestas domim in sermon, not dominium. 

As for the jlim/amilias^ I am not aware of any passage 
in the classical jurists where he is styled a thing. In the 
passage of the Iligest where the action called 7'ei vindicatio 
is said to be applicable to the recovery of a slave, the same 
action is denied to be applicable to a JlUmfamilias, JPer 
lianc auteni actionem^ libe7'(8 persons qtmmnt juris nosUijUt 
puta liheri qui sunt in potmtate^ non petuntur. The right of 
the father over his son is never styled doinmium or p>coprietaSy 
but pati'ia potestm^ or potestas patris in liberos. 

Having cited examples of rights which are rights smreamer 
perscnsj I will cite^ an example or two of rights, SiSitS* 
which are not rights over things or persons, but are rights to S^minaS 
forbearances merely. eutojecta. 

1. A manfe right or interest in his good-name is a right 
which avails against persons, considered generally: they 
are bound to fcu'hear from such imputations against him 
as would amount to injuries towards his right in his repu- 
tation. It is therefore a right in rem. But there is no 
subject, thing or person, over which it can be said to exist. 

2. A monopoly, or the right of selling exclusively com- 
modities of a given class (a patent right for instance), is 
also a 7^eal right : AU persons, other than the party in whom 
the right resides, are hound to fwhear from selling com- 
modities of the given class or description. But, though the 
right is a i^eal right, there is no subject, person or thing, over 
which it can be said to exist, unless it be the future profits, 
above the average rate, which he may possibly derive from 
his exclusive ri^t to sell. 

3. Many examples of this class of rights might be 
selected from among framhises*, a law term embracing an 
immense variety of rights, having no common property 
whatever except their supposed origin, being all of them 
considered to have been originally ^anted^ by the Crown. 

Such, for example, is a right of exclusive jurisdiction in a 
given territory, or a right of levying atoll at a certain bridge 
or ferry. The rights in p&i'somm which concur with the 
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Hgljte h) question tlie riglits answering to tlie obliga-' 
tions on the persons who happen to traverse tlie bridge) are 
perfecth" distinct from the rights in rein of which the &au« 
chise consists : namely, the obligation not to impede the 
exercise of the iurisdiction, the levying of the toll, or the 
passage over the bridge j nor to carry passengers across within 
the limits of the ferry, to the detriment of the exclusive 
right of the person entitled. 

“ 4, The right of the heir to the heritage. According to 
the Roman Law the heir had, as distinguished from the 
several rights which devolve upon him from the testator or 
intestate, a right in the agp'egate formed by those several 
rights coupled with the obligations of the deceased. In this 
heritage, so far as it consisted of rights, the heir had by the 
Roman law a right, availing against the world at large, 
and which he could maintain against any one who might 
gainsay or dispute it by a peculiar judicial proceeding called 
pcMw /wrediMis, which was an action in rem, ix. grounded 
on an injury to a real right, and seeking the restoration of 
the injufed' party to tlie unmolested exercise of the right in 
whicli he had been disturbed. 

5. jjastly, a right in a Status or Condition (considered 
as an aggregate of rights and capacities) is also a real right. 
To determine precisely what a Status is, is in my opinion the 
most difficult problem in the whole science of jurisprudence, 
Rut for the purpose immediately before me, it may suffice 
to say that it consists of an aggregate of rights, duties, and 
capacities, or of one or more of those classes of objects. So 
far as a condition consists of rights, and of capacities to 
take rights, we may imagine a right in the condition con- 
sidered as a complex whole. 

According to the Roman Law, as the heir has a right in 
the heritage (abstracted from its several parts), so has the 
party invested with a condition, a right or interest in the 
condition itself (abstracted from the rights and capacities of 
which it is compounded). His right in the condition, con- 
sidered as an aggregate or whole, is analogous to the right 
of ownership in a single or individual thing. 

Consequently, wrongs against this right are analogous to 
ivrongs against ownership j and, according to the practice of 
the Roman Law, wrongs of both classes are redressed by 
similar remedies. Where the individual thing is unlaw- 
fully detained from the owner, he may vindicate or recover 
the thing. And where the right in the condition is wTong- 
fiilly disputed, tlie p^y may assert his right by an appro- 
priate action, which is deemed and styled vindication. 

The reason why status or condition makes so little figure 
in the English law as compared with the Roman, though the 
idea must of course exist in all systems of law, seems to be 
this ; that the right in a siatm may by the Roman law be 


asserted directly and explicitly b;y an action expressly for its 
recovery ; •wliile in Englisli law (if we except certain actions 
peculiar to tlie Court for Divorce and Matrnnoiiial Causes)* 
no such action can he brought, and the right to a siattiB, 
though of course it often becomes the subject of a judicial 
decision, almost always corues in as an episode, incidental 
to an action of which the direct purpose is something else. 
Thus a question of legitimacy, which is precisely a question 
of statusj is usually brought in and decided upon incident- 
ally, in an action of ejectment. The question whether or 
not a particular person is a slave, would generally come 
before the judge upon a prosecution by the slave of the 
person claiming to be his master for doing some act which 
would be illegal unless the claim could be established. The 
only case in which a question of statm is decided directly 
in jEnglish law, is when a jury is summoned to try that 
precise question as an issue incidental to a suit in another 
court. 


LECTURE XVI, 

Rights cmsidered genet^allg, 

Ilf the present Lecture, I shall endeavour to settle the 
import of the term ^ right ^ considered as an expression em- 
bracing all rights. 


* Declaratory actions negative of statm have long been known 
in the old Ecclesiastical and modern Divorce Courts in England. 
Instances are the action of Nullitj of Marriage, and of Jactitation of 
Marriage (more expressively in Scotland called *• Putting to Silence *). 
The comparatively recent introduction by ‘ the Legitimacy Declara- 
tion Act, 1858,^ of an action to establish a status of Le^timacy is 
an anomaly. The Attorney-General is made a party, apparently in 
the character of advocatus diabolic One would suppose that the 
framers of the statute originally entertained the idea that the decree 
pronounced in the action should be conclusive against persons in 
general. If so, that intention was abandoned before the bill became 
an act. For the statute (as passed) contains the very reasonable 
proviso that the judgment or decree in the action shall not prejudice 
persons who neither were parties nor claim through others who were 
parties to the action. It may be here observed as a principle of 
general jurisprudence that a judgment or decree in an action of 
status (like every other judgment or decree) is conclusive only 
between the parties to the action in which it is pronounced, and 
persons in privity with them. The Koman actio in rem was no ex- 
ception to this pnnciple, although if the defendant was in possession 
,, which he probably was) the decree, by enforcing specific restitu- 
tion, gave the plaintifi' the advantage of that possession, and conse- 
auently gave him the advantage of being the defe^uiant in any 
action which another claimant might bring. — R. 
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To acconiplisli this purpose I sliall proceed in tlie fo*» 
lowing order: 

Istj I shall endeavour to state, in general express! ons^ tlie 
nacnre, essence, or properties, common. to all rights., Sndly, 
I shall examine certain definitiom of .the term ^ right and 
I shall endeavour to elucidate the common nature of rights, 
hj showing the vices or defects of those definitions. 

Every right is a right in rew, or a right in persmam» 

The essentials of a right m rm are these : 

It resides in a determinate person, or in determinate per- 
sons, and avails against other persons miioersally or generally. 
Farther, the duty with which it correlates, or to which it 
corresponds, is negative : that is to say, a duty to forbear or 
abstain. Consequently, all rights in rem reside in determi- 
nate persons, and are rights to forbearances on the part of 
persons generally. 

The essentials of a right in personam are these : 

It resides in a determinate person or persons and avails 
against a person or persons certain or determinate. Further, 
tiie obligation with %vliich it correlates is negative or posi- 
tive : that is to say, an obligation to forbear or abstain, or 
an obligation to do or perform. 

It follows from this analysis, first, That all rights reside 
in detennmate persons. Secondly, That aU rigJits correspond 
to duties or obligations incumbent upon other persons : that 
is to say, upon persons distinct from those in whom the rights 
reside.,^ Thirdly, That all rights are rights to forbearances 
or acts on tlie part of the persons who are bound. 

These (I believe) are the only properties %vherein all 
rights resemble or a^ee. 

Consequently, Right comidered in abstract (or apart from 
the hinds and sorts into which rights are divisible) may be 
conceived and described generally in the following manner. 

A monarch or sovereign body expressly or tacitly co?n- 
mands that one or more of its subjects shall do or forbear 
from acts towards or in respect of a distinct and determinate 
parly. The person or persons who are to do or forbear from 
these acts are said to be subject to a duty, or to lie under a 
duty* The person towaids whom those acts are to be done 
or mrborne, is said to have a rights or to be invested with 
a right. 

Consequently, the term ^ right ^ and the term ^relative 
duty ’ (see p. 161 suprdfBigaify the same notion considered 
from difierent aspects. Every right supposes distinct parties : 
A party commanded by the sovereign to do or to forbear, and 
a party towards whom he is commanded to do or to forl3ear. 
The party to whom the sovereign expresses or intimates the 
command, is said to lie under a duty : that is to say a rc/<7- 
t%oe duty, The party towards whom he is commanded to 
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‘ Right' 

itu or to forbear, ia said to have a rujht to the acts or for- 

bearances in question. 

I now proceed to examine certain definitions wbicb 
liave kien given of the term right. 

1. A right has been defined by certain writers, as that 
security for the enjoyment of a good or advantage which 
one man derives from a duty imposed upon another or others. 

2. It has also been said that rights are powers : po^vers 
over, or powers to deal with, things or persons. 

Objections : 1st, all rights are not powers over things or 
persons. All (or most) of the rights which I style rights 
m personam are merely rights to acts or forbearances. And 
many of the rights which I style Jwa in rem have no sub- 
jects (persons or things). 2ndiy. AVhat is meant by saying 
that a right is a power ? The party invested with a right 
is invested with that right by virtue of the corresponding 
duty imposed upon another or others. And this duty is en- 
forced, not by the power of the party invested with the 
right, but by tlie power of the state. 

It may, indeed, be said, that a man has a power over a 
thing or person, when he can deal with it according to his 
pleasure, free from obstacles opposed by others. Now, in 
consequence of the duties imposed upon others, lie is thus 
able. And, in that sense, a right may be styled a power. 
But, even in this sense, the definition will only apply to 
certain rights to forbearances. In the case of a right to an 
act^ the party entitled has not always (or often) a po-wer. 

3. Facultasfaciendi (ciut nonfaciendi). This definition is 
open to the same objections as the last definition. ^Facultos,' 
what ? , 

4. Bight; — the capacity or power of exacting from 
another or others acts or forbearances. This nearly ap- 
proaches a true definition. It falls short of it however in 
this respect, that the means of exacting the act or forbear- 
ances, namely, through the sanction enforced by the state, 
is not expressly adverted to. 

My definition briefly is this ; — K party has a right, when 
another or others are bound or obliged by the law, to do or 
to forbear, toioai'da or in regard of him. 

But, as I stated at the outset of the analysis, the full 
import of the term ‘ right ’ cannot be made to appear till rill 
the related expressions are examined 
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LEOTUEE XVII. 

AhsohUe mid relative (hdieii. 

As I intimated at the outset of the analysis through 
which I am now iourneying, duties may he distinguished 
into relative and aholute, I then observed (p. 162), that 
the full explanation of the latter and negative term must be 
postponed to an explanation of rights, and the duties which 
aiBwer to rights. Having attempted to explain these, I now 
proceed to the duties which have no corresponding rights, 
or which (in a word) are absolute. 

Every legal duty (like every legal right) emanates from 
the command of a sovereign. And tlie party upon whom 
it is imposed is said to be legally obliged, because ho is 
liable to the means of compulsion wielded by tliat superior. 

Every duty is a duty to do or forbear. A duty is rela- 
tive, or answers to a right, where tlie sovereign commands 
that the acts shall he done or forborne towards a ddmiinate 
party, other than the obliged. All other duties are absolute. 

Consequently, a duty is absolute in any of the following 
cases: 1st, where it is commanded that the acts shall be 
done or forborne towards, or in respect of, the party to 
whom the command is directed ; or where, in other words, 
the duty is self-regarding. 2ndly, Where it is commanded 
that the acts shall be done or forborne towards or in respect 
of parties other than the obliged, but who are not deier- 
7mnate persons, physical or fictitious. For example, towards 
the members generally of tbe given independent society ; or 
towards mankind at largo. Srdly, Where the duty imposed 
is not a duty towards 7nan j or where the acts and forbear- 
ances commanded by the sovereign, are not to be done or 
observed towards a fenon or persmis. 4thly, Where tlie 
duty is merely to be observed towards the .sovereign im- 
posing it : Le. the monarch, or the sovereign number in its 
collegiate and sovereign capacity. 

I shall consider these duties in the order u'hich I Jiave 
now announced. 

But before I endeavour to explain and exemplify the 
classes of absolute^ duties, 1 will tiriofiy advert to a topic 
upon which I may insist hereafter. 

^ In styling some of these duties self-regarding, and in 
afiirming of others of these duties ^ that they are not duties 
towards man,' I look exclusively at their immediate or 
proximate scope. 



Relative Duties. 

Ooiisidered with; reference to their more remote purposes, 
they are absolute duties regarding persons generally. For, 
assuming that they are imposed at the suggestion of general 
utility, the^ regard the members generally of the given 
political society. 

For example, the duty incumbent upon you to forbear 
from suicide, is a self-regarding duty, in respect of its 
proximate purpose — to the end of deterring you from 
destroying your own life. But, remotely or indirectly, it is 
a]i absolute duty regarding persons generally. For it is 
partly imposed for the purposes of preserving a member to 
the communit^^j and of deterring its members geiierallj from 
the act of suicide. 

Again : A duty to forbear from cruelty towards the lower 
animals, is not a duty towards man in respect of its proximate 
scope. Its proximate or direct scope, is to save the lower 
animals from needless sidlering. But in respect of its remote 
purposes, the duty is an absolute duty regarding persom in- 
deiinitely. For, tending to preserve and cherish the senti- 
ment of benevolence or sympathy, it tends to the good of 
the coimiiimity, and to the good of maiildiid at large. 

The same remark applies to relative duties as well as to 
absolute duties of tlie kinds immediately above mentioned. 

In numerous instances, rights are conferred (and their 
correlating duties imposed) witli the direct or immediate 
purpose of promoting the general good ; (as, for example, 
the rights of judges and other political subordinates) : and 
rights are conferred indirectly to the same extensive purpose, 
although their proximate end be the advantage of the parties 
entitled, or of other determinate parties for whom they are 
conferred in trust. For instance, the right of property, — 
whether the proprietor is simply owner, or is a trustee for 
other determinate persons who have what is called the 
beneficial interest. 

In order that we may conceive correctly many important 
distinctions, it is necessary that we should conceive precisely 
the truths which I have now stated. 

For example, the Roman Lawj^ers, and most writers 
upon Jurisprudence, divide Law into Ihihlic and Private. 
According to the Roman Lawyers, Public Law is that, 

^ quod ad publice utilia spectat.’ Private Law is that depart- 
ment of the wliole, ‘quod ad singulorum iitilitatem--~“ad 
utilia — spectat.’ 

But this, it is manifest, is not the ground of the intended 
distinction. For since the general interest is an aggregate 
of individual interests, Law regarding the former, and Law 
regiirding the latter, regard the same subject. In other 
words, the terms ‘ public ’ and ‘ private ’ may be applied 
indifferently to all Law. 

Briefly stated, the distinction between Public and Private 
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Law is this. The former regards persons as hearing political 
characters. The latter regards persons who have no political 
characters, and persons also who have them as hearing dif- 
ferent characters. I shall endeavour hereafter to analyze the 
distinction (see Lcct. XLI¥.,jJoa2l). 

Again: Civil Injuries and Crimes are distinguished by 
Blachstone and others in the following mpner. Civil 
Injuries are private wrongs, and concern individuals only. 
Crimes are pMk wrongs, and affect the whole community. 

If Bkckstoue had hut reflected on his own catalogue of 
crimes, he must have seen that this is not the basis of the 
capital distinction in question. Most crimes are violations 
of duties regarding determinate persons, and therefore aifect 
individuals in a direct or proximate manner. Such, for 
instance, are oflences against life and body; murder, 
mayiiem, baflery, and the like. Such, too, are theft and 
other offences against property. 

But independently of this, Blaekstone^s statement of the 
distinction is utterly untenable. 

All offences affect the community, and all offences affect 
individuals. But though all affect individuals, some are not 
oflences against rif/htSj and are therefore, of necessity, pur- 
sued directly by the Sovereign, or by some subordinate 
representing the Sovereign. 

Where tlie oftence is an offence against a right, it might 
be pursued (in all cases) either by the injured party, or by 
those who represent him. But, mr reasons which I shall 
explain at large when I arrive at the distinction in question, 
it IS often thought expedient that the pursuit of it should 
not be left to the Guscretion of the injured party or his 
representatives, but should be assumed by the Sovereign or 
by the subordinates of the Sovereign. In this difference of 
procedure, and not in any distinction between the tendencies 
of the acts, lies the distinction between Crimes and Civil 
Injuries. An offence which is pursued at the discretion of 
the inkred party or his representative is a Civil Injury. 
An offence which is pursued by the Sovereign or by the 
subordinates of the Sovereign, is a Crime.* 


* It may be here observed that in Scotland and other countries 
where there is a Public Prosecutor charged with the investigation 
and prosecution of crimes and offences, the distinction between 
crimes and offences on the one hand, and civil injuries on the other, 
is much more intelligible than in the English system. For the 
distinction, such as it is, in English Law, docs not arise until com- 
for trial (vide Stephen’s Criminal Law^ p. 155), In Scot- 
land the duty of investigation and prosecution, as well as the power 
of aband»»ning proceedings, fnm the time of the commimon of the 
crime until sentence^ lies with Her Majesty’s Advocate, and his .sub- 
ordinates for whom he is responsible; and there is further this 
distinction, that all criminal proceedings are either taken in, or are 
subject to review by the Court of Justiciary ; a court with a juris- 
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In tfifiriy cases (as in cases of Libels and Assaults), tbe 
same offence belongs to both classes. That is to say, the 
injured has a remedy which he applies or not as he likes, 
and the Sovereign reserves the power of visiting the offender 
with punishment. 

It follows, that in distinguishing relative from absolute 
duties, and in distinguishing the kinds of the latter, we 
must not look to the ultimate scope or purpose with which 
duties are imposed. For, as that is the same in all cases, it 
can never enable us to draw the distinctions in question. 

A relative duty corresponds, as I have said, to a right.: 
Le. it is a duty to be fulfilled towards a determmate person 
or determinate picrsons^ other than the obliged, and other 
than the Sovereign imposing the duty. All other duties 
are absolute. 

All absolute obligations are enforced criminally : they 
do not correspond with rights in the Sovereign, the Puhlic, 
etc. 5 nor vdth rights at all. But rights to enforce, exist in 
persons delegated by the Sovereign, e.g. In England, offences 
against absolute duties, like aU other crimes, are said to bo 
offences against the King. By which is simply meant that 
it is part of his office to pursue those offences as well as 
other crimes. 

Absolute duties are distinguishable by their proximate or 
immediate purposes. 

1st. The proximate purpose of some is the advantage of 
the party obliged. And these I style self-regarding. 

Examples of violaiions of these duties: Drunkenness.^ 
Suicide. t Breach of chastity, not accompanied by violation of a 
right residing in another, as by adultery, rape, seduction. (Bape 
includes injury to the party ravished, and to others who have an 
interest, etc.) 

2ndly. The proximate purpose of others is the advantage 
of persons indehnitely : for instance, of the community at 
large, or of manldnd in general. 

Examples . — The duty of military service, in most countries. 
The duty of all persons to shut a cattle gate which opetis from a 
railway, a duty imposed proximately for the safety of the public, 
although it indirectly concerns the Kailway Company. 

Violations : — Arson, or wilful fire-raising, which is prohibited 


diction quite distinct from that ol the Court of Session, wliich is the 
proper tribunal in civil actions. This system has the advantage 
(amongst others), that the magi.strdtc, who wields the power of 
the state for the protection, primarily, of the general community, 
cannot be made a tool and dupe for mere private ends. — k, C- 
* Blackstone. iv. 61. 
t Ibid. 189- ' 
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Part 1. not so inno}] on account of the damage to the individual owner 

§ 3. of the proj^erty sot fire to — for it is equally a crime if a man 

' , get lire to his own property — but on account of the danger to 

the public. Treason, wdneh is properly an offence against the 
Sovereign ; though an offence against a member of the sovereign 
body is often so considered. 

JJrdly. The proximate purpose of otliers is not the ad- 
vanhige of any person or persons 

Towards God: (Ascetic observances.) (Blnckstone, vol. iv. 
p. 43.) 

'towards the lower animals. 

The Deity, an infant, or one of the iow'er animals, lib being 
the party towards whom a duty is to be performed, might be said 
to have a right. But so, in the same case, might an inanimate 
thing. To call the Deity a person, is absurd.* 


LEOTUIIE XVIII. 

Will and Motive. 

Lkct. Every legal duty is a duty to do (or forbear from) an out- 
XVII i. ward act or actS; and flows from the command of the 
'■ Sovereign. 

To fiilfll the duty which the command ijuposes, is juM 
or right That is to say, the party does the act, or the 
party observes the forbearance, which is jussiwi or directum 
by the author of the command. t 

To omit (or forbear from) the act which the command 
enjoins, or to do the act which the command prohibits, is 
a wrong or injury \ — A term denoting (when taken in its 
largest signification) every act, forbearance, or omission, 


• Kor definition of ♦person^ see Lect. XII., a7ite . — K. 0. 
f J»$t is that which is,jvssuni ; the past participle oijubeo. 
liight is derived from directum; the pa.rt participle of dirigo ^ 
i>t\ rather, right is probably derived from some Anglo-Saxon Verb, 
wduch comes with dirigo fmm a common root. The German rechi. 
gerechtrichtig^ rechtens (just) is from the obsolete or rechten 

‘{dirigo). llen<‘e liichier^ a judge. Latin—if«/o, Mex^ Keyvla^ 
Rectum. (Wrong« Wrung ; the opposite of 

And as just and right signify that which is comniaiuled, so do 
the Latin jKquum and the Greek Dikaion denote that which con- 
fornis to n law or rule. Manifestly, t*' metaphor borroweil from 
nicasures of length. Something equal to, or even wdth, a some- 
thing to which it is compared, JEguum^Jus gejitium, 

Theab.rtract.s, ox jnspm^ dikaion., equity, etc., denote con- 
formity to Comnumd ; as their answering concretes denote a 
tjomeihing which is commanded, or equal (see note p. 1 18, supra). 
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amaimts to disobedience of a^Law (or of anv otker 
command) emanating directly or circuitously from a Monarcli 
or Sovereign Number — ‘Generaliter injmia dicitur, ow?«c 
quod wcmyMffi fit.^ 

A party lying under a duty is liable to evil or inconve- 
nience (to be inflicted by sovereign autbority), if be dis- 
obeys the Command. This conditional evil is* the Sanction 
which enforces the duty ; and the party bound or obliged, 
is bound or obliged, hecatm he is liable to this evil, if he 
disobeys the command. That bond, vinculum, or Ugamen, 
whicli is of the essence of duty, is, simply or merely, liability 
to a Sa7iction, 

It follows from these considerations, that, before I can 
complete the analysis of Iq^kX right and duty, ! must advert 
to the nature or essentials of legal Injuries, and of legal or 
political Sanctions. As Person, Thing, Act and Forbear- 
ance, are inseparably connected with the terms ^ Fight ’ and 
^ Duty,^ so are Injury and Sanction imported by the same 
expressions. 

But before we can determine the import of ^ Injury’ and 
‘Sanction’ (or can distinguish the compulsion or* restraint 
which is implied in Duty or Obligation, from that com- 
pulsion or restraint which is merely physical), we must try 
to settle the meaning of the following perplexing terms: 
namely, WiU, Motive, Intention, and Negligence: — in- 
cluding, in the term ‘Negligence,’ those modes of the 
corresponding complex notion, which are st}ded ‘ Temerity’ 
or ‘ Pashness,’ and ‘ Imprudence ’ or ‘ Heediessness.’ 

Accordingly, I shall now endeavour to state or suggest 
the significations of ‘ Motive ’ and ‘ AVill.’ 

Nor is this incidental excursion into the Philosophy of 
Mind a wanton digression from the path which is marked 
out by my subject. 

For 1st, the party who lies under a duty is bound or 
obliged by a sanction. This conditional evil determines or 
inclines his will to the act or forbearance enjoined. In 
(Uher language, he washes to avoid the evil impending from 
the Law, although he may be averse from the fulfilment of 
the duty which the Law imposes upon him. It is necessary 
therefore to clear the expressions ‘Motive’ and ‘Wiif’ 
from the obscurity -with which they have been covered by 
philosophical and popular jargon. 

2ndly, The objects of 'duties are acts and forbearances. 
But every act, and every forbearance from an act, is the 
consequence of a volition, or of a determination of tlie will. 
We must trv, therefore, to know the meaning of the term 
‘Will,’ ‘ ^ ^ 

3rdly, Some injuries ai’e intentional. Others are conse- 
quences of negligence (in the large signification of the term). 
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Pervading Notions analyzed. 

W’e inmi try, tlierefom, to determine tlie raoaniiig of ^ In* 
toiifon ’ and *' Negligence/ 

It 13 ab3olutely iiecessaiT that tlie import of tlie iast^ 
meiitioiied expressions should be settb'd with an approacdi 
to precision. For both of them run, in a continued vein, 
through the doctrine of injuries or wrongs; ajid of the 
rigliis and obligiitions which are begotten by injuries or 
wrongs. And one of them (namely, ^ Intention ’), meets us 
at emy step, in evenj department of Jurisprudence. 

Jiu’t, in order that we may settle the import of the term 
* Intention,^ it is again necessary to settle the import of the 
term ‘ Will/ For, although an intention is not a volition, 
tliey are inseparably connected. And, since ^ Negli- 
gence’ implies the absence of a due volition and intention, 
it is manifest that the explanation of that expression sup- 
poses the oxplnnalion of these. 

Accordingly, J will now attempt to analyze the ex- 
prossi<ms ‘ Will ’ and ^ iMolive.’ 

Certain parts of the human body ohtsy the will. In 
other words, we have the^imm* of moving, in certain ways, 
certain parts of our bodies. 

These expressions, and others of the same import, merely 
signify this : 

Certain movements of our bodies follow invariably and 
immediatehj our wishes or desires for those same move- 
ments : Provided, that is, that the bodily organ be sane, 
and the desired movement be not prevented by an outward 
obstacle or hindrance. If my arm be free from disease, 
and from chains or other hindrances, niy arm rises, so soon 
as I wish that it should. But if my arm be palsied, or 
fastened down to my side, my arm will n it move al- 
though 1 desire to move it. 

These antecedent wishes and these consequent move- 
ments, are human voliiums and acts (strictly and properly 
so called). They are the only objects to which those terms 
will strictly and properly apply. 

But, besides the antecedent desire (which I style a 
ihn)^ and the consequent movement (which I style an act). 
it is commonly supposed that there is a certain ' WilV 
which is the ciiuse or author of both. The desire is com- 
monly called an act of the roHl ; or is supposed to be an 
effect of a poicer or faculty of supposed to reside in 

the man. 

That this siime ^ xiiU* is simply nothing, has been 
proved (in my opinion) beyond controversy by the late Dr, 
Brown, who also expelled from the region of entities, 
those fancied beings called ^pmoersl of which this imagi- 
nary^ ^ tvill ’ is one. This author, in his analysis of the 
relation of catise and effect, considered the subject from 
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uiiinerovis aspects equally new and important ; and was (I 
believe) the f rst who rightly explained what we mean 
when we talk about the Will^ and the jmver or faculty of 
idlling. When I speak of vyilliny a movement of my body, 
ail that I mean (so far as I have an intelligible meaning) is 
that I wish the movement, that I expect the movement to 
follow my wish, and that it does follow accordingly. 

For proof that nothing more is really meant, 1 must refer 
to Brown s ‘ Analysis of Cause and Effect.’ * A detailed ex- 
position of the subject would be inconsistent with the 
limits by which I am coulined, and mth the direct or ap- 
propriate purpose of these Lectoes. 

The wishes which are immediately followed by the bodily 
movements wished, are the only wishes immediately followed 
hy their objects. 

In every other instance of wish or desire, the object of 
the wish is attained (in case it be attained) through a ; 
and (generally speaking) through a series of means — each 
of the means oeing (in its turn) the object of a distinct wish ; 
and each of them being wished (in its turn) as a step to that 
object which is the end at which we ami. 

’ l^'or example: If I wish that my arm should rise, the 
desired movement of my arm immediately follows my wish. 
There is nothing to which I resort, nothing which I wish, as 
a mean or instrument wherewith to attain my purpose. But 
if 1 wish to lift the book which is now lying Ibefore me, I 
Avish certain movements of my bodily organs, and I employ 
these as a mean or instrument for the accomplishment of my 
ultimate end. 

It will be admitted by all (on the bare statement) that 
the dominion of the will is limited or restricted to some of 
our bodily organs. The motion of my heart, for instance, 
would not be immediately affected, % a wish I might 
liappen to conceive that it should stop or quicken. 

That the dominion of the will extends not to the mind, 
may appear (at first sight) somewhat disputable. It has, 
however, been provedhj the writers to whom 1 have referred. 
Nor, indeed, was the proof difficult, so soon as a definite 
meaning had been atfeiched to the term ivilL Here (as in 
most cases) the confusion arose from the indefiniteness of 
the language by which the mtyects of the inquiry were 
denoted. 

If volitions be nothing but wishes immediately followed 
by their objects, it is manifest that the mind is not obedient 
to the will. In other words, it will not change its actual^ for 
different states or conditions, as (and so soon as) it is wished 
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* Brown’s Enquiry into the Relation of Cause and Efifcct. (For 
the Will in particular, Part 1, Section 3.) Mill’n Analysis of the 
i*henDinena of the Hainan Mind, cap. 24,25. 
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or desired tliat it sliould. Try to recall an absent tliouglit, 
or to banish a present tliouglit, and you wiD find that your 
desire is not immediately followed % the attainment of its 
object. It is, indeed, manifest that the attempt -would 
imply ail absurdity. Unless the thought desired be present 
to the uiind already, there is no determinate object at which 
the desire aims, and which it can attain immediately, or 
without the intervention of a mean. And to desire the ab- 
sence ol‘ a thought actually present to the mind, is to eow- 
ceive the thought of which the absence is desired, and (by 
consequence)^ to perpetuate its presence. 

Changes in the state of the mind, or in the state of the 
ideas and -desires, are not to be attained immediately by 
desiring those ebanges, but through long and complex series 
of intervening means, beginning with desires which really 
are volktomP 

Oi.tr desires of those bodily movements which immedi- 
ately follow our desires of them, are therefore tlio only ob- 
jects which can be styled volitions. 

And as these are the only volitions ; so are the bodily 
movements, by which they are immediately followed, the 
only acts or actions (properly so called). 

The only dilliciilty with which the subject is beset, arises 
from the concise or abridged manner in which (generally 
speaking) we express the oTbjects of our discourse. 

Most of the names which seem to be names of acts, are 
names of acts coupled mth cm-iain of their cemsequenees. For 
example : If I kill you with a gun or pistol, I shoot you. And 
the long train of incidents which are denoted by that brief 
expression, are considered (or spoken of) as if they constitu- 
ted an act, perpetrated by me. In truth, the only parts of 
the train which are my act or acts, are the muscular motions 
by which I raise the weapon, point it at your head or body, 
and pull the trigger. These I toill. The contact of the flint 
and steel, the ignition of the powder, the flight of the ball 
towards your body, the wound and subsequent death, with 
the numberless incidents included in these, are consequences 
of the act which 1 ivilL I will not those consequences, al- 
though I may intend them. But in common language the 
words will and intend are often confounded. To this subject 
I shall revert in the ensuing I^ecture. 

The desires of those bodily movements which immedi- 
ately follow our desires of them, are imputed (as I have said) 
to an imaginary being, which is styled the Will. They 
have been called acts of the will. And this imaginary being 
is said to be detetmined to action, by Motives. 

Ail which (translated into intelligible language) mei’ely 


* Examples : Taking up a book to banish an importunate 
thought. !.ooking into a book to recover on absent thought. 
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' Intention^ 

means tliis x I wisli a certain object. That object is not 
attainable immediately^ by the wish or desire itself. But it 
is attainable by means of bodily movements which will im- 
iiiedisiteiy follow my desire of them. For the pimpose of 
attaining that %vhich I cannot attain by a wish, i wish the 
movements \vhich will immediately follow my wish, and 
through which I expect to attain the object which is the end 
of my desires (as in the foregoing instance of the book). 

A motive, then, is a wish causing or preceding a voli- 
tion — a wish for a something not to he attained by wishing 
it, hut which the party believes he shall probably or certainly 
attain, by means of those wishes which are styled acts of the 
will, , . . 

In a certain sense, motives may precede motives as well 
as acts of the will. For the desired object which is said to 
determine the will may itself he desired as a mean to an 
ulterior purpose. In which case, the desire of the object, 
which is the ultimate end, prompts the desire which imme- 
diately precedes the volition. 

That the will should have attracted gi’eat attention, is not 
wonderful. For by means of the bodily movements which 
are the objects of volitions, the business of our lives is 
carried on. That the will should have been thought to corn- 
tain something extremely mysterious, is equally natural. 
For volitions (as we have seen) are the only desires which 
consummate themselves — the only desires which attain their 
objects without the intervention of means. 


LECTURE XIX. 

Interdioiu 

To discard established terms, is seldom possible ; and 
where it is possible, is seldom expedient. Instead of rejecting 
conventional terms because they are ambiguous and obscure, 
we shall commonly find it better to explain their meanings, 
or (in the language of old Ilohhes) ^ to smeff them with dis- 
tinctions and definitions,’ so as to give a better light. 

Accordingly, I shall talk of ^ wdUing j ’^of ‘determinations 
of the will and of ‘motives determining the will.’ But 
all that I mean by those expressions, is this. ‘ To is 
to xvish or desh'e certain of those bodily movements which 
immediately follow our desires of them. A ‘ deteiminwtion 
of the wdU,’ or a ‘ volition," is a wish or desire of the sort. 
A ‘ motive determining the will * is a wish. 7iot a volition, but 
suggesting a wdsh which is. The wish styled a ‘ moti ve,’ is 
not immediately followed by its appropriate object: but the 
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bodily movement which is the appropriate object of the 
volition^ seems to the party a certain or probable 7 nean for 
attainin'^ the something which is the appropriate object of 
the modve. In case that sometliing be wished as a fnemi to 
an ulterior object, the wish of the ulterior object is a motive 
to a modoe ; as the wish of the intervening mean is a motive 
to the volition. 

The bodily movements which immediately follow our de- 
sires of them, are the only human aefsj^ strictly and properly 
80 called, Por events which are not willed, are not acts ; and 
tlie bodily movements in question are the only events which 
\v& will. They are the only objects which follow our desires, 
without the intervention of means. 

But, as I observed in my last Lecture, most of the names 
which seem to be names of acts, are names of acts strictly 
and properly so called, coupled xcith more or fewer of their 
consequences. 

And as the names of acts comprise certain of their cow.se- 
quences, so it is said that those consequences are willed, al- 
though they are only intended. In the case %vhich I have 
just supposed, it would he said that I willed the consequences 
of luY voluntary muscular movements, as well as the move- 
ments themselves. 

Nor is it practicable to discard these foraas of speech, 
although they involve the nature of will and intention in 
thick obscurity. They are inseparably interwoven with the 
rest of established language *, and if I attempted to change 
them for new and precise expressions, I should either re- 
sort to t€irms which others would not understand, or to 
tedious circumlocutions which others would not endure. To 
analyze, mark, and remember their complex import, is all 
that I can accomplish. 

Accordingly, I must often speak of * acts^ when I mean 
‘ acts and their consequences ; ’ and of those consequences as 
if they wei’e toilled, though, in truth, they are intended. 

The bodily movements which immediately follow our 
desires of them, are acts (properly so called). 

But every act is followed by consequences j and is also 
attended by cmicomitmitB, which are styled its circumstances. 

To desire the act is to will it. To expect any of its con- 
sequences, is to intend those consequences. 

The act itself is intended as well as willed. For every 
volition is accompanied by an expectation or belief, that 
the bodily movement wished will immediately follow the 
wish. 

And hence (no doubt) the frequent confusion of will 
and intention. Feeling that will imqdies intention, numerous 
writers upon Jurisprudence (and ]\Ir, Bentham amongst the 
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mimber) employ * will and ^ intention ^ as synonymous or 
eq^uivalent terms. They forget thnt mtention does not 
wiiL ■ ■■ 

Now the consequence of an act is never tvilled. For 
none hut acts themselves are the apwopriate objects of voli- 
tions. Nor is it always intended. For the party who wills 
the act, may not expect the consequence. If a consequence 
of the act be desiredj it is probably intended. But (as I 
shall show immediately) an mtended consequence is not 
always desired. Intentions, therefore, regard acts : or they 
regard the consequences of acts. 

To show that the agent may not intend a consequence of 
his act I will give an example : 

Shooting with a pistol at a mark chalked upon a paling, 
one of my shots hits and wounds a person passing along a 
road at the other side of the fence. 

Now, when I aim at the mark, and pull the trigger, I 
may not Mend to hurt the passenger. For though the hurt 
of a passenger be a probable consequence, I may not think of 
it, or advert to it, as a consequence. Or, though I may 
advert to it as a possible consequence, I may think that the 
fence will intercept the shot, and prevent it from passing to 
the road. Or the road may be one which is seldom tra- 
velled, and I may think the presence of a stranger at that 
place and time extremely improbable. 

On any of these suppositions, I am clear of inte'nding the 
barm : Though (as I shall show hereafter) I may be guilty 
of heedlessness or rashness. Before intention can be definecl 
exactly, the import of those terms must be taken into con- 
sideration. 

Where the agent intends a consequence of the act, be 
may toish the consequence, or he may not wish it. 

And, if he wish the consequence, he may wish it as an 
end, or he may wish it as a mean to an end. 

Strictly speaking, no external consequence of any act is 
desired as an end. For the end or ultimate purpose of 
every volition and act is a feeling or sentiment : — pleasure, 
direct or positive ; or the pleasure which arises mdirectly 
from the removal or prevention of pain. But where tbe 
pleasure, which (in strictness) is the end of the act, can only 
be attiiined through a giv&n external consequence, that ex- 
ternal consequence is inseparable from the end; and is 
styled (with sufficient precision) the end of the act and tbe 
volition. 

Where an intended consequence is wished as an end or 
a mean^ motive and intention concur. In other words, The 
consequence intended is also wished ; and the wriah of tliat 
consequence suggests the volition. This possibly is the 
reason why motive is frequently confounded witli intention 
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by writers on jurisprudence. Of tiiis confusion tlie law of 
I'Ingknd allbrds a iiag^i’ant instance when it lays down that 
murder must he committed malice aforethomjht ; hy ’which 
i.s only meant that it must be committed intentionally (see 
]). ill'Jj infra). 

I will now exemplify those three varieties of intention 
at which I have pointed already. 

1st. The agent may intend a consequence ; and that con- 
sequence may be the end of his act. 

2iidly. lie may intend a consequence ; but he may desire 
that consequence as a wicrm to an end. 

3rdiy. Ho may intend the consequence, mthout desir- 
ing^ it. 

As examples of these three varieties, I will adduce three 
cases of intentional killing. 

You hate me mortally : and, in order that you may ap- 
jioase that painful and importunate feeling, you shoot rue 
dead. 

Now her«j you intend my death: and (taking the word 
^ end ’ in the meaning which I have just exqdained) my 
death is the end of the act, and of the volition which pre- 
cedes the act. Nothing but that consequence would appease 
your hate, or satisfy your malice. 

Again : 

You shoot me, that you may take my purse. I refuse to 
deliver my purse when you demand it. I defend my purse 
to the best of my ability. And, in order that you may 
remove the obsUicle which my resistance opposes to your 
purpose, you pull out a pistol and shoot me dead. 

Now here you intend my death, and you also desire my 
death. Ihit you desire it tis a mean, and not as an end. 
Your desire of my death is not the ultimate motive suggest- 
ing^the volition and the act. Your ultimate motive is your 
desire of my purse. 

J..astly : 

Y'ou shoot at Sempronius or Styles, at Titius or Nokes, 
desiring jind intending to kill him. The death of Styles is 
the end of your volition and act. Your desire of his death, 
is the ultimate motive to the volition. You contemplate his 
death, as the probable consequence of the act. 

But when you shoot at Styles, I am standing close hy 
him. And you think it not unlikely that you may kill me 
in your attempt to kill Mm. You fire, and ]{ill me accord- 
ingly. Now here you do not desire my death, neither as an 
end nor as a mean. liut, since you contemplate my death 
as a probable consequence of your act, you inte^nl my death. 

It follows from the nature of Volitions, that forhearanea 
from acts arc not willed^ but intended 



Negligence^' ^ Heedlessness ^ ^ Rashness I 

When I forbear from an act (s])eaking general! j)^ I wilL 
But I will an act other than that from w^hich I forbear or 
abstain : and, knowing that the act which I will, excliidea 
the act forborne, I intend the forbearance. 

For example, It is my duty to come hither at seven 
o’clock. But, conscious that 1 ought to come hither, I go 
to the Playhouse at that hour, instead. Now, in this case, 
my absence from this room is intentional. I linow that if 
my legs brought me to the University, they would not cam’ 
me to the Playhouse. 

If 1 forgot that I ought to come hither, niy absence 
would not be intmtimal, but tbe effect of negligence. 


LEOTUBE XX. 

Regligenccj IleedlesmesSj and llashnem. 

The motives to forhearames (or, rather, to the which 
exclude the acts forborne) are different in diflerent cases. 

I may forbear from the act because I dislike its conse- 
quences: or because 1 7 ^rc/er the consequences of the act 
which I presently will, and which I could not perform un- 
less I forbore from the other. In either case, the act which 
I will, and not the forbearance, is the object of the volition 
itself. ^ To will nothing’ is a flat contradiction in terms. 

Forbearances must he distinguished from Omissions. 

‘ To forbear,’ is not to do, with an intention of not doing. 

^ A forbearance,’ is a not doing, with a like intention, 

- To omit,’ is not to do, but without thought of the act 
which is not done. 

^ An omission,’ is a not doing with a similar absence of 
consciousness. 

T’hese significations are clear and precise, and the terms 
are convenient for expressing them. Sometimes, indeed, 
^ omit ’ is used with the meaning to omit unlawfully, and 


* Not everg prcpcnt forbearance from a givon act is preceded or 
accompanied by a present volithn to do another net ; e.g. 1 may lie 
perfectly still, intending not to rise. 

But it is generally true, that every present forbearance is {>re- 
ceded or accompanied by a volition. In our waking hours, t)ur 
lives are a series (nearly unbroken) of volitions and acts. Anri, 
when we forbear, we commonly do a something inconsistent with 
the act forborne, and which we are conscious is inconsistent with it. 

Where a forbearance is preceded or accompanied by inaction, 
the desire leading to the forbearance is not to be compared to a 
volition. The forbearance is not, like the act, the direct and appro- 
priate object of tiie wish. 
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‘ ror1)ear ^ with the metaniug to forbear lawfully. But 
aIthou^»‘h the terms are sometimes used in these more re-' 
stricted senses, I think I am justified not only by conveni- 
ence, but also by the usage of numerous and good writers, 
in attaching the above large significations to the terms in 
question. If you wish to denote ‘ that a forbearance or omis- 
sion is a breach of duty,’ you can accomplish that purpose 
by styiingit injurious ’or ‘unlawful,’ or you may call it 
‘ culpable.’ 

Injurious or culpable omissions are frequently styled 
‘ negligent’ The party who omits, is said to ‘ neglect ’ his 
dut}\ The omission is ascribed to Ixis ^ yiegligmeei The 
state of his mind at the time of the omission, is styled 
‘ negligmcct These (I think) are the meanings usually at- 
tached to these terms ; although the Eoman lawy-ers (as I 
shall show immediately) have given them a larger significa- 
tion. 

‘ Ileedlesmm ’ differs from negligence, although they are 
closely allied.* 

The party who is negligent omits an act, and breaks a 
positive duty ; 

The party who is heedless does an act, and breaks a ne- 
gative duty. 

I endeavoured in my last Lecture to illustrate my mean- 
ing, by an example to which I now refer you.f In the case 
supposed, I did not advert to the probable consequence of 
my act. And, since it was my duty to advert to it, I am 
guilty of hcedlessnesSj although I am clear of intentioml 
injury. 

The states of mind ovhich are styled ‘ Negligence ’ and 
‘Heedlessness,’ are precisely alike. In either case, the 
party is inadvertent. In the first case, he does not an act 
which he was bound to do, because be adverts not to it. In 
the second case he does an act from which he was hound to 
forbear, because he adverts not to certain of its probable 
consequences. Absence of a thought which one’s duly 
would naturally suggest, is the main ingredient in each case. 

The party who is guilty of Temerity or Eashness, like 
the party who is guilty of heedlessness, does an act, and 
breaks a positive iuty. But the party who is guilty of 
heedlossness, thinks not of the probable mischief. The 
party who is guilty of rashness thinks of the probable mis- 
cliief ; but, in consequence of a missupposition begotten by 
insufficient advertence, he assumes that the mischief -will not 
ensile in the given instance or case. Such (I think) is the 
meaning invariably attached to the expressions, ‘ Eashness,’ 


^ Bentbam* *JPHnciples/ etc, pp. lilL 
+ See p. 206, ante. 
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&€,^ distinguished front ' Intmtiond 

‘ Teinerit 3 %’ ^ Fooikardiness/ and tlie like. The radical idea 
denoted is always this — The party runs a risk of which lie 
is conscious; hut he thinks (for a reason which he exan lines 
iiisiifficientiy) that the mischief will probably be averted in 
the given instance. I will illustrate iny meaning, by recur- 
ring to the example already given (mite, p. 205). 

When 1 fire at the mark chalked upon the fence, it 
occurs to my mind that a shot may pierce the fence, 
and may hit a passenger. But without examining care- 
fully the ground of iny conclusion, I conclude that the 
fence is sufficiently thick to prevent a shot from passing 
to the road : or that no one is there, the road being seldom, 
passed. In either case, my confidence is and, 

through my rashness or temerzti/,1 am the author of the 
mischief. My assumption is founded upon evidence which 
the event shows to be worthless, and of which I should dis- 
cover the worthlessness if I scrutinised it as I ought. 

liy the Roman lawyers, Rashness, Heedlessness, or Neg- 
ligence, is, in certain cases, considered equivalent to ^ dolus : ’ 
that is to say, to intention. ^ Dolo comparatiir.’ ^ Vix est 
lit a certo nocendi liroposito discerni possit.’ Their meaning 
(I believe) was this : — 

Judging from the conduct of the party, it is impossible 
to determine whether he intended^ or whether he was negli- 
gent, heedless, or rash. And, such being the case, it shall 
be presumed that he intmded, and his liability shall be ad- 
j listed accordingly, provided that the question arise in a civil 
action. If the question had arisen in the course of a criminal 
proceeding, then the presumption would have gone in favour 
of the party and not a«uinst him. 

Such (I think) is the meaning which floated before their 
minds : although we must infer (if we take their expressions 
literally) that they belieTed in the possibility of a state of 
mind lying between consciousness and unconsciousness. If 
they believed in such a state of mind, it appears to me that 
they were under a mistake. 

Intention (it seems to me) is a precise state of the mind, 
and cannot coalesce or commingle with a different state of 
the mind. ‘ To intend,’ is to believe that a gnven act will 
follow a given volition or act, or that there is a chance of 
its following his volition or act. Intention, therefore, is a 
state of consciousness. 

e.ff, : Instead of assuming confidently that the fence will 
intercept the ball, or that no passenger is then on the road, 
I may surmise that the assumption upon which I act is nut 
altogether just. I think that a passenger may chance to be 
there, though I think the presence of a passenger somewhat 
improhable. Or, though I judge the fence a stout and thick 
paling, I tacitly admit that a brick wall would intercept a 
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Pervading Notions analyssed. 

pistol“8iiot mure certainly, CoBseqiieutly, I intend tlie Imrt 
of the passenger wlio is actually hit and wounded. I tliiiih 
of the inischiefj when I will the act; I believe that iny nds- 
sup})Osition may he a missupposition ; and J, thereibre^ be- 
lieve there is climxce that the niischief to which I advert 
niay follow niy volition. 

'But negligence and heedlessuess suppose ?«/consciouS“ 
ness. Ill the iirst case, the party does not think of a given 
act. In the second case, the party does not think of a given 
consequence. Bashness, again, implies that although the 
actor h(t^ adverted to the conseijuence, he assumes that it 
will not follow in the particular instance. By the hypothe- 
sis ho at the inoment of action does not regard the conse- 
quence as a proliabie result of the act. If he regards the 
consequence as probable, though only in a slight degree, he 
mtend^i it. 

Now (dther the acting party thinks, or he dt)OS not think, 
of the act or consequence. And if he thinks of the conse- 
([uenee, he either regards or he does not regard it as pro- 
bable. If be thinks of the act, and consequence and regards 
the consequence as ju'ohable, ho intends, If otherwise, he is 
neylujcnty hcedlesA^ or rash. 

It is, therefore, clear to me, that Intention is always 
separated from Negligence, Ileedlessness, or Bashness, by a 
precise line of demarcation. The state of the party's 
mind is always determined j although it may be difficult 
(judging from his conduct) to ascertain the state of his mind. 

Before I quit this subject, I may observe that hasty in- 
tention is frequently styled x'ashness. For instance, an 
intentional manslaughter is often styled rash^ because the 
act is not premeditated, or has not been preceded by delibe- 
rate intention. Before we call distinguish hasty from de- 
liberate intention, we must determine the nature of intention 
mil regards future ads. But it is easy to see that sudden 
or hasty intention is utterly different from rashness. When 
the act is done, the party contemplates the consequence, 
although he has not premeditated the consequence or the act. 

I must here also advert to a convenient distinction 
suggested by Bentliam. ‘ Direct intention ’ may be conveni- 
ently used to imply that the consequeuce is not only intended, 
but desired. ^ Indirect intention’ has been used to sign! fy that 
the consequence, although intended, is not desired. 

Haying tried to analyze intention (where it is coupled 
with will), and to settle tlie notions of negligence, heedless- 
ness, and rashness, I will now trouble you with a few re- 
marks upon certain established terms, 

Dolm denotes, stncily^ fraud:* — ‘Oalliditas, fallacia, 


* Bcntham, Pr. 91. 
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" Culpa ^ in Roman Law, 

macbiBatio, a.d circumTeniendum, decipionduni, fallendiim 
alteriun, adbibita.’ 

Bj a traiisfereiico of its meaning wliicli is not very expli- 
cable, it also signilies inteniion^ or intentional lorong^ pro- 
vided tlie intention be of the species which I have above 
termed direct intention:* — 'Injuria qualiscunquo scienter 
admissa : ’ — ' Injuria quain qiiis sciens volemqiio cominisit.’ 

The use of the term dolus for the purpose of signifying 
intention^ may, perhaps, be explained thus : 

Fraud imports intention % For he who contrives or ma- 
chinates ad decipie.ndmn altonim, pursues a given purpose. 
For want, therefore, of a name which would denote Inten- 
tion^ the Roman lawyers expressed it (as well as they 
coitUlJ by the name of a something which necessarily im- 
plied it. 

It is an instance of those generalizations which are so 
common in language : of the extension of a term denoting 
a species, to the genus which includes that species, [a. //. 
Virtue.] 

Cidpaj as opposed to dolus, imports negligence, heed- 
lessness, or temerity ; as well as indirect intention : — 
' Omnis protervitas, temeritas, inconsiderautia, desidia, neg- 
ligentia, imperitia, qiiibus dtra dolum, cui nocitiun est.’ 
' Generafint, culpa dicitur quae vis injuria ita adiiiissa, nt 
jure imputari possit ejiis auctori.’ In order that a given 
mischief may he hnputed to another, ' necesse est, ut culpa 
ejiis id acciderit’ That is to say, through his miention; 
or through his negligence, heedlessness, or temerity (as I 
have explained them above). 

Again ; the term OuI^m is sometimes opposed to negli- 
gentia. In which case, these words have a very peculiar 
meaning. 

Oulpa, in this sense — sometimes distinguished as culpa 
Aquilia, to mark that a breach of the lex Aquilia is referred 
to — is restricted to delicts (stricto sensu). 

The injuries done through Culpg (in this sense) Y^icifmdo 
semper admittantur.’ 

The injuries done ^ neghgmitid'* (when opposed to culpa 
in this sense) comprise all breaches of obligations, wdiether 
those obligations are positive or negative, and arc committed 
' faciendo aut non faciendo.’ 

Here then negligentia includes, Intention, Negligence 
(properly so called), Heedlessness, and Temerity. 

Origin of this application. Kegligentia opposed to Dili- 


* The word malm is often coupled with dola$ by the Roman 
lawyers. The reason is that there is a dolus bmms^o. machmatio, 
which is innocent or laudable : artijice for example, which is made 
use of to prevent an impending crime. All other dolus is dolm 
malus\ and tins is the only moaning of malus when attached iodohm 
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Pervading Notions analyzed. 

(jentia : s. e. tliat caro wMcb (ex obligatione) tbe obliged 
party, e, g. a trustee, bailee, &c., is often obliged to employ 
about tbe interests of another. 

I luive already remarked upon tbe extension of PoIub to 
Intention generally. In tbe Engliali law the word * ]Malice’ 
is sometimes employed with a similarly extended meaning. 
As malice (stricto semii) implies intention, it has been 
extended to cases in which there is no malice. The mean- 
ing in tins case is wider than in the case of dolus, and 
extends to indirect intention: e.^. I shoot at A while B 
is standing by, and kill B, not desiiing to do so, but know- 
ing that his death was a probable consequence of my act. 
According to English law I am guilty of murdering B, that 
is to say, of slaying him ^ of malice aforethought t 

To kim up in a few words the meaning of the leading 
terms on this subject in the Roman law. IJnintentionality, 
and innocence of intention, seem both to be included in tfie 
case of infortuniumy where there is neither dolm nor eulpa. 
Unadvisediiess coupled with heedlessness, and inisadvised- 
ness coupled wdth rashness, correspond to the culpa sine 
dole. Direct intentioiiality corresponds to dolus. Oblique 
intentionality is included in culpa. [Scientia, but without 
the voluntas 7iocendi, Props dolwny but not dolusi] No- 
thing can be more accurate. 


LECTURE XXI. 

Intention f urther considered. 

Thb intentions which I considered in my last Lecture, are 
coupled with present volitions, and with present acts. 

But a intention to do a future act, is not coupled 

with the present performance of the act. For the intention, 
tliough present, regards the future. Nor is it coupled with 
a present will to do the act intended. For to tvill au act is 
lo do the act, provided that the bodily org-an, which is the 
instrument of the volition and the act, be in a sound or 
healthy state. 

Consequently, to do an act with a present intention, is 
widely dilierent from a present intention to do a future act. 
Ill the first case, the act is willed and done. In the second 
case, it is neither willed nor done, although it is intended. 

A pmsent intention to do a future act, may (I think) be 
resolved into the following elements. 


* Intention ^ to do a future act. 

First, Tlie party desires a given object , either as an end, 
or as a mean to an end. 

Secondly, He believes that tbe object is attainable tbroiigh 
acts of his own. 

Thirdly, He 2^^'^sentli/ believes that he shall do acts in 
future^ for the purpose of attaining^ the object. 

The belief ^ that the desired object is'attainablo through 
acts of our own,’ is obviously implied in the belief ‘ that we 
shall do acts hereafter for the purpose of attaining it.’ 
For I can hardly believe that I shall try ‘to attain an object 
\vbich I know to be utterly beyond my "reach. 

Consequently, a present intention to do a future act may 
be defined to he: * A present desh'eof m object (either as 
an end or a mean), with the present belief by the party 
that he wdll do acts hereafter for the purpose of attain*^ 
ing the object.’ It is this belief which distinguishes the 
intention from a simple desire of the object. ^ e.ff. : If I 
wish for a watch hanging in a watchmaker s ^window, hut 
without belie^dng that I shall try to talce it from the 
owner, I am perfectly clear of intejidmg to steal the watch, 
although (if the wish recur frequently) I am guilty of covet-- 
ing Tuy neighbour s goods. 

It may also be distinguished briefly from a present 
volition and intention, in the following manner : 

In the latter case, we presently will, and presently act, 
eayecting a given consequence. In the former case, w’'e 
neither presently will nor presently act, hut w^e in'esently 
expect or believe that we shall will hereafter. 

When we intend a future act, it is commonly said ^ that 
we resolve or determine to do it ’ or ^ that we make up 
our minds to do it.’ Frequently, too, a verbal distinction 
is taken between a strong and a weak intention *, that is to 
say, between a strong or a w^eak belief that we shall do the 
act in future. Where the belief is strong, we are more 
apt to say ‘ that we mtend the act.’ Where the belief is 
weak, we are more apt to say ' that wo believe we shall 
doit.’ 

It is clear that such expressions as ' determining,’ ^ re- 
solving,’ ' making up one's xnind,’ can only apply in strictxiess 
to ' volitions that is to say, to those desires which are 
instantly followed by their objects, and by which it may be 
said that we are concluded, firom the moment at which we 
conceive them. 

But wdien such expressions as ' resolving ’ and ' deter- 
mining ’ are applied to a present intention to do a future 
act, they simply denote that we* desire the object intensely, 
and that we believe (with corresponding confidence) \xe 
shall resort to means of attaining it. 

And this perfectly accords with common apprehension, 
although it may sound like a paradox. For every intention 
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Pervading Notions analyzed, 

wliicli re^Jirds tlie fature, is mnhulatonj or revocable. The 
prc.sHnt (Iciiire of the object may cease ; and the belief that 
^ve shall resort to the means of attaining the object, will, of 
ct.Mirse, cease A\'ith the wish for it. 

It is clear that we may pre.sently intend a future for- 
Ijearanco as well as a future avL 

We may either desire an object inconsistent -with the 
act to be forborne, or we may positively dislike the probable 
consequences of the act. In the first case, we may presently 
believe that we shall forbear from the act hereafter, in order 
that wo may attain the object which wo wish or desire. 
In the latter case, w^e may presently believe that we shall 
forbear from the act hereafter, in order that we may avoid 
the consequences from which we are averse. 

All that cfui be said (in generals) of intentions to act in 
future, may be applied (with slight modifications) to inten- 
tions to forbear m future. I confine myself to intentions to 
act in future, in order that my expressions may he less com- 
plex, and, by consequence, more intelligible. 

When we intend a future act, we also intend certain of 
its consequences. In otlier words, we believe that certain 
consequences will follow that future act, %Yhich we presently 
believe we shall hereafter will. 

But we may also intend or expect that the act may bo 
followed by consequences which we do not desire, or from 
whicli we are averse. For example : I may intend to shoot 
at and kill you, so soon as I can find an opportunity. But 
Imowing that you are always accompanied by friends or 
other companions, I believe that I may kill or wound one of 
these ill my intended attempt to kill you ; a consequence to 
which I am averse. 

The execution of every intention to do a future act, is 
necessarily postponed to a future time. 

Every intention to do a future act, is also revocable or 
ambulatory. Tliat is to say, Before the intention be carried 
into execution, the desire which is the ground of the inten- 
tion may cease or he extinguished, or, although it continue, 
may be outweighed by inconsistent desires. 

The intention to do the future act way be precise and 
matured or it may not be so. For example, I may intend 
to kill you by shooting at a given place and time. Or, 
though 1 intend to IdU you, I may neitlier have determined 
the mode nor the time and place for executing the murderous 
design. 

It not imfrequently happens, that a long and complex 
series of acts and means is a necessary condition to the 
attainment of the desired object (supposing it can be at- 
tained). To determine these means, or to deliberate on the 
choice of them, is commonly styled ^ a compassing of the 
desired object/ Or, when the intended weans are thus 


Attempts 

compiicaiodj tlie intention is frequently styled cmmliuni, 
l^ither of the terms denotes the deliberation or pondering^ 
which necessarily attends the intention before it becomes 
precise. 

Such (I think) are the pro|icr meanings of compaminf/ 
and vonsiUmn, ^ But it must be confessed, tLat the terms are 
frequently applied loosely. In the language of the English 
Law, you would co77ipass and imagine the death of the M:m/y 
although you intended to slay him by the shortest and siiii- 
plest means. 

It frequently happens that the desired object is not ac- 
complished by the intended act. For exaniple, I point a 
gun, and pull the trigger, intending to shoot you. But the 
gun misses fire, or the shot misses its mark. * In this cases 
tlie act is styled an attempt : an attempt to accoiuplisli tlie 
desired object. It also frequently happens, that several acts 
must be done in succession before the desired object can be 
accomplished. And the doing any of the acts wliich precede 
the last, is also styled an attem^jt. For example : To buy 
poison for the purpose of killing another, or to provide arnis 
for the purpose of attacMng the king, are atfcempls or en- 
deavours towards murder or treason . Attempts are evidence 
of the party s intention; and, considered in that light, are 
styled in the English Law, ^ overt aM 

Where a criminal intention is evidenced by an attempt, 
the party is punished in respect of the criminal intention. f 
Sometimes he is punished as severely as if he had accom- 
plished the intended object. But more commonly with less 
severity. 

The reason for requiring an attempt, is probably the 
danger of admitting a mere confession. I When coupled 
with an overt act, the confession is illustrated and supported 
by the latter. When not, it. may proceed from insanity, or 
may be invented by the witness to it. 

I have here considered the import of the term ‘ Mm- 
tiwif in order that I might elucidate the general nature of 
Injuries. 


* ‘ Delictum consuinmatuui. Conatus delinquciidi.’ Consum- 
mate Crimes and Criminal Attermjits. — Feuerbachy p. 41. 

‘Eine Haridlung, welche die Hervorbringung eiues Verbreclieus 
znm Zweche hat, ohne den bezweckten verbrecherischen Thatbestund 
wirklich zu maclien, ist ein Y erso-clit—Itosshirt, p. 85. 

+ I veiuiire to think, in accordance with my remarks in the 
note on p. 174 ante, that the ratio of this punishment is more simple, 
and that the co7mlium or cngitatio for wliich the party is punisiwi 
is an act evidenced by the overt act. — K, C. 

ij: Example of a man punished for confessed intention (witliont 
over* act) to kill Henry III. of Erance, 
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Pervading Notions analyzed. 

But liie word jutention is often employed, without refers 
eiice to wrongs. We speak of the intention of the legislator, 
ill passing a law ; of the intention of testators; of the in- 
tention of parties to contracts, and so on. In each of these 
cases, the notion signified by the term ^ Intention ’ may ba 
reduced to one of the notions which I have alreaxly endea- 
voured to explain : namely, a present volition and act, with 
the expectation of a consequence ; or a present belief, on 
the part of the person in question, that he will do an act in 
future. 

When wo apeak of the intention of the lejjislator, we 
either advert to the purpose with which he made the law ; 
or we advert to the sense which he annexed to his own ex- 
jiressious, and in which he wished and expected that others 
would understand them. In either case we mean that he 
willed and performed a given act, e,V'pecting a given con- 
sequence : e, — that he made the provision, expecting the 
purpose would bo atteiued ; or that he used his -svords with a 
certain sense, expecting that others would understand th{3in 
in the same sense. When we say, that ^ the will or inten- 
tion of the testator is anibiilatory,’ we mean that ^ he may 
will and intend anew.’ 

When we speak of the miention of contracting parties, 
we mean the sense in which it is to be inferred from the 
words used, or from the transaction, or from both, that the 
one party gave and the other received the promise. Paley ’s 
rule * would lead to this : that a mistaken apprehension by 
the promisor of the apprehension by the promisee, would 
exonerate the promisor, llxis would be to disappoint the 
promisee. If the apprehension of the promisee did not 
extend to so much as the promisor apprehends that it did, it 
is true that the promisor is not surprised by a more onerous 
obligation than he expected ; but then there is no reason for 
giving the promisee an advantage which he did not expect : 
pain of loss being greater tlian the mere pleasure of gain, 
which this advantage would be. But by the hypothesis no 
expectation is raised, and there is therefore no engagement. 

If, on the other hand, the promisor underrates the ex- 
pectfition of the promisee he disappoints an expectation. 


* * Where the terms of a pronnse admit of more? sense-s than one, 
the promise is to bo performed “in that sense which the promiser 
apprehended, at the time that the promisee received it” 

is not the sense in which the promiser actually intended it, 
that always fifovcrns the interpretation of an equivocal promise; 
because, at that rate, you might excite expectations which you 
never meant, nor woula he obliged, to satisfy. Much less is it" the 
sense in which the promisee actually received the promise; for, 
according to that rule, you might be drawn into engagements you 
never designed to undertake. ^ It must therefore be the sense (for 
there is no other remaining) in which the promiser believed that 
the promisee accepted his promise .— Moral and Folit. PhUo- 
Mphy, vol. i. chap. v. 
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The true rule is the imderstandingf of both parties. If 
the facts in evidence are such as to raise tlie legal inference 
tiiat the understauiding of the parties differed inaterially, 
there is no consemus and therefore no contract I'iut if the 
instnunent in writing w\a3 understood by both to contain 
the terms of their contract, so that it became the medium of 
the consemusy then the instrument is the only admissible 
evidence of what those terms were. In the exiimple, Palej 
seems to confound the sense which the promisor, in coiiiinou 
wdtii all, must have put on his promise, wutii his secret in- 
tention of breaking it. 

The seme of the promise, ie, the meaning which each 
party apprehends that the words or transaction must 
denote, is a totally different thing from the int&ition of the 
parties; but commonly agrees with their intention. Each 
of the parties does a present act, expecting a given conae- 
queiice. 


‘ LEOTUEE XXIL 

Sanction, 

The difference between Sanction and Obligation is 
simply this. 

Sanction is evil, incurred, or to be incurred, by disobe- 
dience to command. 

Obligation is liability to that evil, in the event of dis- 
obedience. 

Obligation regards the future. An obligation to a past 
act, or an obligation to a past forbearance, is a contradiction 
in terms. 

If the party has acted or forborne agreeably to the com- 
mand, he has fulfilled the obligation wholly or in part. 
And here there is a certain difference between positive and 
negative duties. The performance of a positive duty 
extinguishes both the duty and the corresponding right : a 
negative duty is never extinguished by fulfilment, though 
if the right *be extinguished by another cause, tlie duty 
ceases. 

It is not unfrequently said ^ that Sanctions operate upon 
the Will/ and ‘ that men are obliged to do or forbear 
through their 2 vills.' 

It were more coirect to say * that Sanctions operate upon 
the desires/ and ^ that men* are obliged to do or forbear 
through their desires.'* 

Stated plainly and precisely, the iiict is this. The party 
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Pervading Nations analyzed. 

oWiged is averse from the conditional evil, which he lua v 
chalice to incur in case he break the obligation : In other 
words, he wishes or desires to avoid it. But, in order that he 
may avoid the evil, or may avoid the chance of incurring it, 
he must fulfil the obligation : He must do that which the 
Law enjoins, or must forbear from that which the Law 
prohibits. 

That every sanction operates upon the dedres of the 
obliged, is true. For he is neceasarily averse from the evil 
with which he is threatened by the Law, as he is necessarily 
averse from every evil whatsoever. 

That every sanction operates upon the will of the obliged, 
is not true. If the dutyoeyosltlvef and if he fultll the duty 
out of regard to the sanction, it may be said with propriety 
that the sanction ojierates upon his wl/l. For Ms desire of 
avoiding the evil which impends from the Law, makes him 
dOf and, therefore, ttvB, the act which is the object of the 
command and the duty. But if the duty he neyative, and if 
he fulfil the duty out of regard to the sanction, it can 
scarcely Ixi said with propriety that the sanction operates 
upon his wilL Ilis desire of avoiding the evil which im- 
jiends from the Law, nndies him forbear from the act which 
the I jaw prohibits. But, though he intends the forbearance, 
he does not will the forbearance. lie either wills an act 
which is inconsistent with the act forborne, or he remains 
in a state of inaction which equally excludes it. 

The proposition that we are obliged through our wills is 
therefore only true in the case of a positive duty, and in 
this sense, namely, that the Law threatens us with the 
sanction, in order that we may act ; and in order that we 
may act, we must iciU. The force of the obligation lies in 
our desire of avoiding the threatened evil. But, in order 
that W 0 may avoid that evil by performing the obligation, 
we 7vill the act which is commanded. In the case of a 
positive duty, therefore, it may be truly said that we are 
obliged to will, or that we are obliged througli our wills. 

And this is true. For acts and their consequences are the 
objects of positive duties ; and every volition is followed 
by the act %vhich is willed, if the appropriate bodily organ 
be sound or healthy. 

And here I may remark that we cannot be obliged to 
desire or not to demre in the sense in which desire is op- 
posed to wiU] ie, to desire that which the Law enjoins, or 
not to desire that which the Law forbids : For although wo 
desire to avoid the sanction, we are not therefore averse 
from that which the Law forbids, nor do we therefore 
incline to that which the Law enjoins. 

In spite of our aversion from the evil with which we 
are menaced by the Law, we may still desire that which the 
Law forbids, or may desire to evade that which the Law 
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exacts: althon^^h our necessary desire of avoiding the 
sanction, may ho stronger than the opposite desire which 
urges us to a breach of our duty. The desire of avoiding 
the sanction may control the opposite desire, hut cannot 
supplant or destroy it, unless in the oblique or indirect 
manner to which I shall advert immediately. 

It is equally manifest, that we are not ohlu/ed to our 
desire of avoiding the sanction. We are not fmmd or 
obliged to entertain the desire ; but ive are bound or obliged, 
because we are threatened with the evil, and hecmm we 
inevitably desire to avoid the evil. 

When we desire that which the Law* forbids, or wben 
we are averse from that which the Law enjoins, we observe 
our duty (supposing we do observe it) hecmm our aversion 
from the sanction overcomes the conflicting wisli. 

In these, and in similar cases, it is not unusual to sup- 
pose Viconjlict between desire and will. Because we tmllii 
something from which we are averse, it is imagined that we 
will against our desires. The truth, however, is, merely 
that we will or forbear in compliance with a stronger desire, 
instead of forbearing or willing in compliance with a weaher 
desire, 

It is truly astonishing that this obvious solution of the 
difficulty escaped the penetration of Mr, Locke. It is of no 
small importance that the difficulty should bo clearly con- 
ceived, and the solution distinctly apprehended. iFor I 
believe that the mysterious jargon about the nature of the 
will has arisen entirely from this piirelv verbal puzzle. 

I have said that we cannot he oTbliged not to desire ; 
that the desire of avoiding the sanction may nmsi'cr or 
control^ but cannot extinguish a desire which urges to a 
breach of duty. 

But this, though true in the main, must he taken with 
an important qualification. The desire of avoiding the 
sanction, though it cannot destroy directhf the conflicting 
and sinister desire, may do so gradually or in the way^ of 
association. The thought of the act or forbearance which 
would amount to a breach of duty, is habitually coupled 
with the thought of tlie evil which the Law annexes to 
the wrong. If our desire of avoiding the evil, which the 
Ijaw annexes to the wrong, be stronger than our desire of 
the consequences which might follow the act or forbearance, 
we regard the latter as a cause of probable evil, and we 
gradually transfer to the cause our aversion from the effect. 
Our stronger desire of avoiding the Sanction, gradually 
extinguishes the weaker desire. 

This is merely a case of a familiar and indisputable fact. 
Objects originally agreeable become disagreeable on account 
of their disagreeable consequences. And objects oiaginally 
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Pervading Notions analyzed, 

pleasing l)ecome displeasiBg by reason of painful conseqiiencos 
with which they are pregnant. 

This gradual eiiect of sanctions in extinguishing sinister 
desires, is a matter of familiar remark, and is expressed 
in Tarious ways. Owing to the prevalent misconceptions 
regarding the nature of the will, the effect which is realiy 
wrought upon the state of the desires is frequently ascribed 
to the ?c?7Z. 

We are told, for instance, by ITobbes, in his ^ Essay on 
Liberty and Necessity/ Hhat the habitual fear of punish- 
ment maketh men just:- * that it frames and moulds theit 
to justice.’ The plain and simple truth is this: that 
it tends* to quench wishes which urge to breach of duty, or 
are adverse to that which hjism?}! or ordained. 

Where the fear of the evils which impend from the 
Law has extinguished the desires wliich urge to breach of 
duty, the man is He is not compelled or restrained by 
fear of tlie sanction, biit he fulfils his duty spontaneously, 
lie is moved to right, and is held from wrong by tliat 
habitual aversion from wrong or injury, which the habitual 
fear of the sanction has gradually begotten. He comes to 
love justice with disinterested love, and to hate injustice 
with * disinterested hate. So far as he fulfils his duties 
through these disinterested afiections, the man is just, 

* Jiistitia est peipetua voluntas siium cuique tribuendi.’ 

The man who fulfils his duty because he fears the 
sanctions is an wnjust mnn, although his conduct is just. If 
he were freed from the fear which compels or restrains him 
his conduct would accord with the sinister desires, and 
aversions, which solicit or urge him to violate his duty. 

When I affirm that our fear of the evils by which our 
duties are sanctioned is freqiiently transmuted into a dis- 
interested hate of injustice, 1 am far from intimating that 
l/icd fear is the only source of this beneficent disposition. 
The love of justice, or the hate of injustice, is partly 
generated (no doubt) by a perception of the utility of 
justice, and by that love of general utility which is felt by 
all or most men more or less strongly. But it is also 
generated, in part, by the habitual fear of sanctions. The 
effect of sanctions is therefore of a double character: their 
remote or indirect effect — to inspire a disinterested love of 
justice ; their proximate and direct effect — to compel us to 
right, or restrain us from vsrong, in case that useful senti- 
ment be absent or defective. 

When the desires of the man habitually accord with 
his duty, we say^ that the man has a disposition to justice. 
And this disposition is a ground for mitigation in measur- 
ing out punishment or in measuring out censure. 

Every legal crime should be visited with legal punish- 
ment, and every offence against morals should be visited 


Physical Compulsion, 

with reprohation. The general consequences which would 
ensue if the ollender passed with impunity, render it ex- 
pedient that it should be visited with piinishiuent or cen- 
aiire. But since there would be few offences if good 
dispositions were general, it is also expedient to mitigate 
the punishment or censure, having regard to the good dis- 
position manifested by the ciiminal. 

And this, accordingly, is the usual habit of the world. 
The occasional aberrations of a man who is habitually just 
or hiimmie, are treated with less severity, both in regard to 
legal and moral sanctions, than the offences of the dishonest 
and the cruel. 

Where the desires of the man are habitually adverse to 
his duty, we may properly call the state of his mind a dis- 
position to injustice. 

Owing to the prevalent misconceptions about the nature 
of will, we frequently style the predominance of pernicious 
desires, a depraved or wiched will. Sometimes, indeed, we 
mean by a depraved or wicked will a deliberate intention 
to do a criminal act. Although it is perfectly manifest, 
that badness or goodness ca.nnot be affirmed of the will, 
and that a criminal intention niay accord with a good dis- 
position. 


LEOTUBE XXIll. 

Phy»ical Compulsion Distinguished from Sanctmi, 

I NOW proceed to distinguish physical compulsion or re- 
straint from the restraint which is imposed by duty or 
obligation. 

A sanction is a conditional evil. The party obliged is 
obliged, because he incurs the risk of this evil in the event 
of disobedience, and because he desires to avoid it. Desiring 
to avoid the sanction, or else through a disinterested motive 
(probably begotten of the sanction through the process of 
association) he desires to fulfil the duty, and in accordance 
with this desire he wills the act or intends the forbearance 
which is the object of the duty. 

Consequently, the compulsion or restraint which is im- 
plied in Duty or Obligation, is hate and fear of an evil 
which we may avoid by desinngt by desiring to fulhl a 
something, which wo can fulfil if we wish. 

Other compulsion or restraint may be styled merely 
physical. 

E'er example : I am imprisoned in a cell from which I 
iiin able to escape j but knowing that I may be punished in 
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Pervading Notions analyzed, 

case I attempt to escape, tlie fear of the prohahle puBisli- 
ment determines or inclines me to stay there. In this case 
it may he said I am obliged to stay in my cell. 

But if I am imprisoned in a cell of which the door is 
locked, pliyBical restraint is applied to my body. I cannot 
1110 VB iVoin my cell, although I desire to move from it. 
Whether I shall quit, or whether I shall stay in my cell, 
depends not upon my desires. 

Again: if the judge sentence mo to imprisonment, he 
may command that 1 shall he dragged to prison in case 1 
refuse to go, or he may command me to go to prison under 
peril of an additional punishment. If I go to prison through 
dislilm of being dragged there, or fear of the additional 
punishment, it may he said that I am obliged to go, or that 
1 desire to go as a means of avoiding the greater evil. But 
if I refuse logo to prison, and am dragged thither by the 
ohicers without a movement of my o%vn, physical mn- 
piUdmi is applied to my body. Whether I shall move to 
prison, or not, depends not upon my desires. 

Physical compulsion may afiect llie mind as well as the 
body. 

*A.s I observed in a fomier Lecture, the dominion of the 
will extends not to the mind.* That is to say, no change 
in the stale of the mind is immediately accomplished by a 
mere desire. But changes in the mind may be wrought 
through i}i(>mis to which we resort in consequence of such 
desires : c.g. acquiring knowledge of a particular science by 
leading, wndting, and meditation. 

But a change in the mind may be wrought or prevented, 
whetlier -wo desire the change or whether we do not desire 
it. And, in all such cases, it may be said that the mind is 
alhicted by physical compulsion or restraint. 

The conviction produced by evidence, is a case of physi- 
cal compulsion. If I perceive that premises are true, and 
that the infereiico is justly drawn, I admit the conclusion, 
though I do not wish to admit it, or though the truth be 
unwelcome. Accordingly, if I love darkness, amd liate tlie 
light, I refuse to examine the proofs which might render 
the truth resistless, and dwell with complacency upon 
oveiy shadow of proof which tends to confirm iny pre- 
possession, t 

I observe that certain writers talk of obligations to 
sutler, and of obligations not to suffer. And, as an instance 


* P. 201 ante. 

f For this reason, non-behef maybe bhmieable. Where {e,g,) it 
is the result of insufficient examination, refusal to examine, par- 
iialityor antipathy indirectly removeable, etc. 
t TraMs, etc, vol i. pp. 239, 246, 


‘ Injury'^ ' Guilty ^ Imputability! 

of an obligation to sufibr, they cito the supposed obligation 
to suOer pimishiuent, which is mcuuibent upon a ciirainaL 

But it is clejir that we cannot be ohlitjed to suller or not 
to siiner. For whether we shall sutler, or shall not sidFer, 
does not do})end upon our desires j although by acts or for- 
bearances which do depend upon our desires, wo may induce 
siitiering upon ourselves, or we may avert suffering from 
ourselves. , 

The Criminal who is condemned to punishment is never 
obliged to suffer j althoii^'h (e.^. under the rules of prison dis- 
cipline) he may he obliged to acts which facilitate the in- 
fliction of the suirering, or may he obliged to forbear from 
acts which would prevent or hinder the infliction. But in 
the last result every obligation is sanctioned by suflering, 
that is to say, by some pain which may he indicted upon 
the wrong-doer independently of an act or forbearance of 
his own. If tills were not the case, and if every obligation 
were sanctioned by a further obligation, no ohligatiou could 
be eiiectual. 

Either in the first instance, or at some subsequent point, 
I must be visited with a sanction which can be intiieted 
without my consent. 

For example: I am condemned to restore a horse which 
I detain from the o\vner ; to make satisfaction for a 
breach of contract ; to pay damages for an assault, to the 
injured party ; or to pay a line for the same offence. 

The sanction which attaches upon me, in this the first 
stage, is an obligation: An obligation to deliver the horse, 
or to pay the damages or fine. 

If I refuse to perform this obligation, I may incur a 
further obligation : for instance, an obligation to pay a fine 
under sanction of imprisonment or of having my goods 
seized in execution. 

Suffering, therefore, is the ultimate sanction. 

But though suffering is the ultimate sanction, we can- 
not ho obliged to suffer. For that supposes that we can he 
obliged to a something which depends not upon our desires. 
The only possible objects of duties or obligations are actfi 
md /orhcffraifices. 


LEOTUKE XXIV. 

Injury or Wrong, GniU, Irnputahility, 

J xow proceed to consider the import of ’ or ‘ impu- 
lability, ' which it is necessary to determine in order that 
we may fully apprehend the nature of injury or wrong. 
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Pervading Notions analyBcd. 

Tliat an act or acts may be done or forborne is the 
vnnmliate purpose of a positive or of a iiep-fitive duty 
respectively. The production of events by which the act 
or Ibrboarance may be followed, or the prevention of events 
wliich may happen if the act be not done or forborne, is 
the more remote purpose for which the duty is imposed. 

Certain forbearances, omissions, and acts, are injuries or 
wi*onj 2 :s. 

The persons who have in those certain ways forborne, 
omitted, or acted, are guilty. Or the persons who have 
forborne, omitted, or acted, are in that plight or predica- 
ment which is styled ^ guilU 

Those certain forbearances, omissions, or acts, together 
with such of their consequences as it was the purpose of 
the duties to avert, are impuUihle to the persons who have 
forborne, omitted, or acted. Or the plight or predicament 
of the persons who have forborne, omitted, or acted, is 
styled * imputahiUfy.'' 

All these expressions, it appears to me, are equivalent. 
They all of them denote this, and nothing but this : ' that 
the persons, who have forborne, omitted, or acted, have 
tltcrd)y violated or broken duties or obligations.’ Such 
forbearances, omissions, or acts, are wrongs or injmies. 
The parties so forbearing, omitting, or acting are guilty, 
and their plight is styled guilt or imputability. 

As I shall show hereafter, intention, negligence, heed- 
lessness, or rashness, is an essentially cofnponent part of 
injury or wrong, or of breach or violation of duty or obli- 
gation *, and is a necessai'y emditim precedent to the exist- 
ence of the predicament styled guilt or imputability. 

But intention, negligence, heedlessness, or rashness, is 
not injury or wrong; is not breach of duty; 

will not o} itself place the party in the plight or predica- 
ment of guilt or imputability. Action, forbearance, or 
omission, is as necessaiy an ingredient in the notion of 
injuiy, guilt, or imputability, as the intention, negligence, 
heedlessness, or rashness, by which the action, forbearance, 
or omission, is preceded or accompanied. The notion of 
injury, guilt, or imputability, does not consist of either 
considered alone, but is compounded of both taken in 
conjunction. 

This may be made manifest by a short analysis. 

If I am negligent^ I advert not to a given act : And, by 
reason of that inadvertence, I omit the act. 

If I am heedimi 1 will and do an act, not adverting to 
its probable consequences : And, by reason of that inad- 
vertence, I will and do the act. 

If I am rash^ I will and do an act, adverting to its 
probable consequences ; but, by reason of a missupposition 


* Injury^ * Guilty * Imputabilityl 

whicli I examine inadoerteritltjy I think that those probable 
consequences will, not ensue. And, by reason of my in- 
sufficient advertence to the ground of the miss apposition, 
will and do the act. 

Consequently, negligence, heedlessness, or rashness con- 
note an omission or act, and denote the inadvertence, from 
which the omission or act ensues. 

If I intmidy my intention regards the present, or my 
intention regards the future. If my intention regards the 
present, I presently do or forbear from an act, expecting 
consequences. These expressions, therefore, mujligemey 
heedlessnessy rashness, present intentimy all derive their sig- 
nificance from an act or forbearance. That he has done 
or omitted is necessarily predicable of him who is negligent, 
heedless, rash, or who has formed an intention of the kind 
which relates to a present act or forbearance. 

If, however, my intention regard the future, I presently 
expect or believe that I shall act or forbear hereafter » 

And, in this single case, it is (I thinl{)|>o5A77v/e *to imagine, 
that mere vonsciomness might be treated as a wrong : might 
be imputed to the party : or might place the party in the 
plight or predicament which is styled impidabihtg ox guilt. 

We might (I incline to think) be obliged to forbear from 
inteniions which regard future acts, or future forbearances 
from action ; Or, at least, to forbear from such of those 
intentions as are settled, deliberate, or frequently reciuTing 
to the mind. The fear of punishment might prevent the 
frequent recurrence; and might therefore prevent the 
pernicious acts or forbearances, to which intentions (when 
they recur frequently) certainly or probably lead. 

Without, however, staying to iiiquhe, whether we 
might be obliged to forbear from naked intentions as regards 
the future, .! assume, for the present,* the following conclu- 
sion : a conclusion which accords with general or universal 
practice. 

Intention (in the sense of present intention), negligence, 
heedlessness, or rashness, is not of itself wrong, or breach of 
duty or obligation ; nor does it of itself place the party in 
the predicament of guilt or imputability. In order that 
the party may be placed in that predicament, his intention, 
negligence, lieedlessness, or rashness, must be referred to 
an act, forbearance, or omission, of which it was the came 

In the language of lawyers, however, and especially of 
criminal lawyers, ^ guilt ’ or ‘ culpa ’ is frequently restricted 
to the state of the party’s mind— Ms intention, negligence, 


The argunu'nt by which this position is established will be 
found in the next Lecture. See p. 229, infra. 
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Pervading Notions analyzed^ 

heodlessness, oi* rashness, as tlie case may be. To show 
this, I will transcribe a few passages from two treatises on 
German Criminal Law. 

One of them is the work of Feuerbach ; the most cele- 
brated Oriminal Law^^er now living:* formerly professor 
of Roman and German Jitri^mdenee, and now president 
of a Ooiu’t of Appeal in the Kingdom of Bavaria. 

The other is by Dr. Rosshirt, professor of Law at Hei- 
delberg. 

Feuerbach’s book is entitled, ‘ Institutes of the Penal 
Law which obtains generally in Germany.’ 

The title of Dr. Rosshirt’s book maybe translated as 
follows : ^ Institutes of the Criminal Law which obtains 
generally in Germany : Including a particular Exposition of 
Roman Criminal Law^, in so far as the German is derived 
from it.’ 

* The application (says Feuerbach) of a penal Law, 
supposes that the will of the party was determined positively 
ox negatively : that this determination of the will was con- 
trary or adverse to the duty imposed by the Law : and that 
this determination of the will was the cause of the criminal 
fact,’ ^ The reference of the fact as effect to the determina- 
tion of the will as cause, constitutes that which is styled 
imputation. And a party who is placed in such a predica- 
ment, that a criminal fact may be imputed to a determina- 
tion of his will, is said to be in a state or condition of 
imputahilityJ 

^ The reference of the fact as effect to the determination 
of the will as cause, settles or fixes the legal character of 
the latter. 

^ In consequence of that reference (or by reason of the 
imputation of the fact) the determination of the will is 
held or adjudged to be guilt : Which guilt is the ground of 
the punishment applied to the party,’ 

He adds, in a note, that the ' culpa ’ of the Roman 
Lawyers (as taken in its largest signification), and also the 
‘ reatus ’ of more recent writers upon jurisprudence, answers 
to the ^ SchuW or ^das Ven'schulden^ of the German 
Law. 

^ Cidpa (as taken in its largest signification), reatus, 
and ‘ Schuld ’ (or ^ das Vet'schulden ’) may (I apprehend) be 
translated by the English ^ GuilV 

The language of Dr. Rosshirt accords with that of 
Feuerhach.t ‘In order (says he) to the existence of a 
Chime, the icill of the party must have been in such a pre- 
dicament, that the criminal fact may be imputed : that is to 


• He died in 1833. The passage quoted is at pages 78, 79 of his 
wrk. 

+ Pages 35-42 {ihid.\ 
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gay, that tbe criminal fact may be imputed m effect to the 
Slate of his will as cause ' 

^ The term Culpa^'^ as used by the Roman Lawyers, is 
frequently synonymous with Chime Delict ^ or with 

generally. But, when they employ it in a stricter sense, 
it is equivalent to the reatiis of modern philosophical iuris- 
prudence, to the Verscliiddm of the German Law. it de- 
notes the state of the party's considered as the ca%m 
of the criminal fact. It denotes the dolus^ or the negligentia, 
of which the criminal fact is the ascertained consequence 
or effect.^ 

In translating these passages I have thrown overboard 
certain terms borrowed from the Kantian Philosophy. For 
the modern German Jurists (like the Classical Jurists of 
old) are prone to show off their knowledge of Philosophy, 
though actually occupied with the exposition of municipal 
and positive Law. 

These impertinent terms being duly ejected, the meaning 
of the passages is clear and simple. 

It merely amounts to this. ^ Culpa ’ «/enotes the state 
of the party’s mind — his intention, negligence, heedlessness, 
or rashness ; although it co7^notes (or embraces by implica- 
tion) the positive or negative consequence of the state of 
his mind. 

But I think that the term ^ Guilt,’ as used by English 
lawyers, denotes not only the state of the party’s mind, but 
also the act, forbearance, or omission, which was the conse- 
quence. It imports generally ‘ that the party has broken a 
duty.’ It embraces all the ingredients which enter into the 
composition of the wrong 5 and is not restricted to one of 
those necessary ingredients. 

And this extended meaning of the word guilt is likewise 
(I think) the meaning which convenience prescribes. A 
general expression for culpable intention^ and for the various 
modifications of negligence^ tends to confusion and obscurity 
rather than to order and clearness. I am not aware of a 
single instance, in which it can be necessary to talk of them 
collectively. But it is often necessary to distinguish them. 

Before I conclude this Lecture, I will remark that the 
term ‘ Injury,’ and also the term ‘ Guilt,’ is merely the con- 
tradictory of the term > Duty ’ or ^ Obligation.’ 

If I am bound or obliged to do, I am hound or obliged 
not to praetermit the act intentionally or negligently. 

If I am hound or obliged to forbear, I an. bound or 
obliged not to do the act intending certain consequences, or 
not to do the act heedlessly or rashly, 

I am not absolutely obliged to do or forbear, but to do 
or forbear with those various modifications. 
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Pervading Notions analyzed. 

If I prsetermit an act intentionally or negligently, 1 
break a positive duty. 

If I do an act intending certain consequences, or if J do 
an act heedlessly or rashly, I break a negative duty. 

An injury, or breach of duty, is therefore the cmtradic- 
tory of that which the Law imposing the duty enjoins or 
forbids: — ^ Id quod won jure fit.’ 

Corpus delicti (a phrase introduced by certain modern 
civilians) is a collective name for the smn or aggregate of 
the various ingredients which make a given fact a breach of 
a given Law.* Corpus is used by the Eoman lawyers (like 
universitas) to express every whole composed of parts, as in 
the phrase coipus juris ^ which with the Roman lawyers stood 
for the aggregate of the laws, though by the moderns it is 
applied to the particular volumes which contain Justinian’s 
collections. 

Adopting this expression, attempts may be thus distin- 
guished from consummation of a criminal purpose. For 
want of the consequence there is not the Corpus of the 
principal delict. But the intention coupled with an act tend- 
ing to the consequence constitutes the corpus of the secondary 
delict styled an ‘ attempt.’ 


Ambiguity of Sohuldner^ Reus, etc, 

I stated in a former note (p. 118 supra) one ambiguity ad- 
hering to the terms ‘ jus/ * recht/ or * right.’ Each of these 
terms is sometimes applied with a third meaning, namely as 
denoting the duty incumbent on the party obliged. * I have a 
right to do it,’ meaning ‘ I am obliged* is good Saxon English. 
The * Obligatio* of the Roman Lawyers denotes thej’e;^ in per- 
sonam residing in the party entitled, as well as the obligation 
incumbent upon the party obliged. 

The German ^ Schuld* (or ‘das Verschulden ’) has a similar . 
ambiguity. ‘ Schuld ’ signifies properly ‘ liability* To impute 
to a person ‘ Schuld* is to say that he has broken a duty, and 
is now liable to the sanction. Accordingly, ‘ Sckuldner ’ is sy- 
nonymous with the Roman ‘ Debitor ; ’ which applies to any 
person lying under any obligation : that is to say, an obligation 
{strkto sensu), or in the sense of the Roman Lawyers. But if 
is remarkable that ‘ Sehuldner * (in the older German Law) 
applied to the Creditor, as well as to the Debitor. 

The Reus of the Roman Lawyers is in the same predica- 
ment, As opposed to ‘Actor’ it signifies the defendant in a 
civil proceeding, or the party who is the object of accusation in 


* For Corpus Ddicii, see Feuerbach, 75, 7(> ; Rosshirt, 79 
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i proceeding. And, taken in this sense, it is not 

ambiguous. 

But rms also signifies a party to a sti^ukition : that is to 
gay, a unilateral contract accompanied by peculiar solemnities. 
And, taken in this sense, it applies to the promisee or obligee, 
as well as to the promisor or obligor. Both are reL The party 
who makes the promise is styled reus promittendi : The party 
to whom it is made, and hy whom it is accepted, is styled reus 
stipulandi. Correi promittendi are joint promisors: Correi 
stipulandi, joint promisees. 

. ‘ Creditor^ is the correlative of 'Debitor,^ and applies to any 
person who hasyW in personam. The French ‘ ’ and 

^ Crmncier' have precisely the same meanings. The English 
‘ Obligor' and ^Obligee' ought to bear the same significations. 
But, in the technical language of our Law, the term ‘ obligation ’ 
or * bond ’ has Been miserably mutilated. Instead of denoting 
obligaiio (as correlating yiiiXi jus in personam)^ it is applied 
exclusively to the writing under seal by which certain unilateral 
contracts are evidenced. That is to say, it is not the name of 
an obligation, but of an instrument evidencing a contract from 
which an obligation arises. 

In the strict technical import which it bears in the English 
Law, the meaning of ^ debt' is mi less narrow and inconvenient 
than the meanmg of ‘ or 

In the Roman Law, the term * debitum' is exactly co- exten- 
sive with the related or paronymous expression ‘ As 

‘ debitor' signifies generally a person lying under an ohligatio7i, 
* debitum' denotes (with the same generality) every act or for- 
bearance t-o which a person \s obliged’. * id quod <?j? obligatione 
preBStandum est.’ 

But in the strict technical import which it hears in the 
English Law, ‘ ’ is restricted to a definite sum of money. 

due or owing from one party to another party. 


LECTUEE XXV. 

Anahjsis of Injury or Wrong continued. — Grouvda of 
Nmi'-impnitahility. 

1 AssTTmin), in my last Lecture (p. 225, supra), that Inten- 
tion, Negligence, Heedlessness, or Eashness is a necessary 
ingredient in injury or wrong. 

A short analysis will show the truth of the assump- 
tion. Reverting to my definition (p. 224), an injmy is a 
forbearance, omission, or act, whereby a person has violated 
a duty. Now there can obviously be no breach of duty — 
uo rupture of the vimiulum juris — unless the duty has some 
binding force, that is to say, unless the sanction were capable 
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of operating as a motive to the fulfilment of the duty. But 
sanctions operate upon the obliged in a twofold manner ; 
that is to say, they counteract the motives or desires which 
prompt to a breach of duty, and they tend to excite the 
attention which the fulfilment of duty requires. And un- 
less the party knew that he was violating his duty, or un- 
less he might have known that he was violating his duty, 
the sanction could not operate, at the moment of the wrong, 
to the end of impelling him to the act which the Law 
enjoins, or of deterring him from the act which the Law 
forbids. 

Consequently, injury or wrong supposes unlawful mte%- 
tion, or unlawful inadvertenee. And it appears from the 
foregoing analysis, that every mode of imlawful inadver- 
tence must be one of those which are styled negligence, 
heedlessness, or rashness. 

The only instance wherein intention or inadvertence is 
not an ingredient in breach of duty is furnished by the Law 
of England. By that law, in cases of Obligation arising 
directly from contract, it frequently happens that the per- 
formance of the obligation is due from the very instant at 
which the obligation arises. Or (speaMng more accurately) 
the time for performance is not determined by the con- 
tract, and performance is due so soon as the obligee shall 
desire it. 

For example: if a moveable be deposited with me in 
order that I may keep it in safety, I am bound, from the 
moment of the deposit^ to restore it to the bailor. 

If I buy goods, and no time be fixed for the payment of 
the price, I am bound, from the mmnent of the delivery , to 
pay the price to the seller. 

Now, in these, and in similar cases, it is impossible that 
the obligation should be broken, through intention or inad-- 
vertence, until the obligee desire performance, and until the 
obligor be informed of tbe desire. For, strictly speaking, 
he is bound to perform the given act, so soon as the obligee 
shall wish the performance, and so soon as he himself shall 
be duly apprised of tbe wish. But, according to the rule 
which obtains in the Courts of Common Law, the creditor 
may sue the debtor, as for a breach of the obligation, with- 
out a previous demand : The debtor being liable in the action 
for damages and costs, just as he would be liable if perform- 
ance had been required, and tbe obligation had then been 
broken through his own intention or negligence. 

Now as every right of action is founded on an injury, 
here is a case of injury without intention or inadvertence. 
For, without a previous demiand, or without some notice or 
intimation that the creditor desires performance, the debtor 
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cannot know that he is breaking his obligation, by not per- 
forming the act to which he is obliged. 

This monstrous rule of the Common Law Oom-ts is jus- 
tified by a reason which is not less monstrous. For it is 
said that a previous demand were superfluous and needless, 
inasmuch as the action is itself a demand. 

The reason forgets, that a right of action is founded on 
an injury ; that unlawful intention or inadvertence is of the 
essence of injuiy ; and that, in all the cases which 1 am 
now considering, there is no room for unlawful intention or 
inadvertence, until the creditor desire performance, and until 
the debtor be apprised of the desire. 

In looking over Evans’s Digest of the Statutes for another 
purpose, I have had gi’eat pleasure in observing that so judi- 
cious a writer takes the same view of this question which I 
have just stated. He says (voL iii. p, 289) : ‘ There is 
another Rule in Courts of Equity which may deserve a dif- 
ferent consideration, as applied to legal demands, viz. that 
length of time is no bar in case of a trust. Where a man 
deposits money in the hands of another, to be kept for his 
use, the possession of the ciistodee ought to be deemed the 
possession of the owner, until an application and refusal, or 
other denial of the right *, for, until then, there is nothing 
adverse; and I conceive that upon principle, no action should 
be allowed in these cases, without a previous demand ; con- 
sequently, that no limitation should be computed further 
back than such demand. And I think it probable that, 
under these circumstances, the limitation would not be al- 
lowed to attach, though the other part of the observation 
would be as probably^ disallowed. For a sweeping rule has 
been by some means introduced into practice, ^atan action 
is a demand ; whereas emry acUm in its nature supposes a 
yveceding default \ where money is improperly received, or 
goods are bought without any specific credit, or even where 
money is borrowed generally, there is held to he an imme- 
diate duty, and it is a perfectly legitimate conclusion that 
no demand can be necessary, in addition to the duty itself. 
But wherever there is a loan in the nature of a deposit, or 
any other confidential duty is contracted, the mere creation 
of that duty, unaccompanied with the absolute breach of it, 
by denial or inconsistent conduct, ought not to be considered 
as a ground of action.’ 

I perfectly agree with this reasoning as applied to the 
case of the deposit. 

But similar reasoning is also applicable to the case of 
goods sold without specific credit; of money lent generally; 
and of money paid and received by mistake. 

In the case of money paid and received by mistake, it is 
necessary to distinguish. 
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Pjmst 1 If the money was received hmd Jide, it surely is expedient 

§3. that a demand should precede the action/ For until the 

^ debtor is apprised of the mistake, it is impossible to say 

that he has broken intentionally or hy negligefnce his obliga- 
tion to return the money. 

If the money was received maid Jide^ the act of receiving 
the money was in itself an injury : an injury analogous to 
unlawful taking. In certain cases of the class I am now 
considering, it is indeed expedient that the creditor should 
be permitted to sue, although no demand has been made 
upon the debtor. But why ? Because the debtor has actually 
broken the obligation ; or because he intends to break it, and 
the delay occasioned by a formal demand might facilitate 
the execution of his unlawful design. For example ; if the 
debtor withdraw himself from his home to eoade a demand. 

^ remark, generally, a distinction which exists 

poL4sion of between obligations arising from the possession of re^ alienee, 
mahmcB. things wMch are the property of another person. The 

party entitled has always a right to the restitution of the 
goods or to satisfaction for their loss, and the party in pos- 
session is always bound to restore or satisfy. 

But the nature of the obligation depends upon the con- 
sciousness of the party in possession:! If he possess the 
subject maid fide, his possession is itself a wrong. His obli- 
gation to restore or satisfy, arises from txn injury \ and, in- 
asmuch as the right which is violated is jus in rem, the 
obligation is e:r delicto (strictly spealdng). 

If he possess the subject fide, his possession is not 
a wi'ong. His obligation to restore or satisfy is quasi ex 

* And the demand in such a case was thought neeessan^ by 
Martin and Bramwell, BB., in Freeman v. Jetfries, May 6, 1869, 
L. R, 4 Exch. 199, 200. 

t It might be added that in the case of apprehended insolvency, 
if some creditors were obliged to make a previous demand while 
others could sue without one, the former class would be at a dis- 
advantage in the race for securing their claims. This considera- 
tion is some set off against the hardship of the legal rule. But the 
reason why the existence of this rule is found tolerable in practice 
is this : — The mored sanction which prevents undue advantage being 
taken of it is a strong one. ‘ A respectable attorney will always 
make a demand of some sort on behalf of his client before comply- 
ing with his instructions as to issuing the writ.’ Broom, Com, Law, 
4th ed. p. 1 14.— R. C. 

f In those actions in English law which are deemed to arise 
out of tori, the principle maintained in the text is recognized. In 
troter (to use the expression properly belonging to the period 
before the C. L. P. Acts) intention is of the essence of the wrongful 
conversion. In detinue^ intention or negligence, in both cases the 
evidence may and commonly does consist of proof of demand 
and refusal. But to prove conversion, it must be further shown 
that at the time of the demand the goods . were in defendant’s 
custody.— R. C. 
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: That is to say, It arises from a fact which is 
neither an iniiiry nor a convention. But so soon as he is 
apprised of the right which resides in the party entitled, 
the obligation alters its nature. It may either be considered 
as arising from a breach of the (juasi-contract 5 or from a 
violation of the /ws m rem which resides in the party en- 
titled. A.nd, on either supposition, it arises from an injury. 

The allegation in bills in Chancery, ^ that the plaintiff 
has requested the defendant to perform the object of the 
suit, but that the defendant has refused or neglected to 
comply with that request,’ is, in a case where injury is other- 
wise shown, merely formal : ^.e, it is not incumbent on the 
plaintiff to prove it. But where notice must be given, be- 
fore the defendant can commit an injury, there (I apprehend) 
a demand on the part of the plaintiff) with subsequent re- 
fusal or neglect on the part of the defendant, is a necessary 
preliminary to the institution of the suit. jS.//. : If you 
are seized in fee in trust for me, you are bound to convey 
the legal estate as I shall direct. But if I filed a bill for 
the purpose of compelling a conveyance without previous 
demand and consequent refusal or neglect, I think that 
.Equity (who, let men traduce her as they may, is far more 
rational than her sister and rival Law) would compel me to 
pay the costs of the wanton and vexatious suit. 

The Homan Law, in regard to the matter in question, is 
perfectly rational and consistent. In all cases, the institu- 
tion of an action must be preceded by a notice to the debtor, 
provided the debtor can be found. The question is how- 
ever sometimes mooted whether a demand must be made by 
the creditor, in order that the debtor may be in mord^ and 
may incur the liabilities which are incident to that predica- 
ment. This I will endeavour briefly to explain. 

The non-performance of an obligation is in the Homan 
Law styled 7nora * : for the debtor delays performance. 

But the predicament in which the debtor is placed in 
consequence of his non-performance, is also styled mora. 
Debitor qui 7noram fecit in mord dicitur. Being in morn, he 
incurs liabilities from which he were exempt if he were not 
in 7nord. 

For example : The debtor in the obligation arising from 
the deposit of a moveable for safe keeping is in 7nord if be 
refuses to return it on demand made by the creditor. Thence- 
forth he is liable for accidental damage, as well as for da- 
mage occasioned by his intention or negligence. 

If he ow’-e money payable on demand, and after demand 
decline or neglect payment, he is in 7nord, and is then bound 
to pay interest on the money which he detains, though no 
interest was previously payable. 
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Spealdng generally, if no time Ibe fixed for the perform- 
ance of the obligation, the debtor is not in mord^ and does 
not incm* the liabilities incident to that predicament, unless 
a demand of performance be made by the creditor, and un- 
less the debtor comply not with the demand. The rule is 
‘ Interpellandus est debitor loco et tempore opportmioe The 
authors of the rule justly considered, that intention or inad- 
vertence is of the essence of wrong ; and that the obligation 
could not be broken, either through intention or inadvertence, 
until the creditor required performance. 

But if a specific terminus or time be fixed for the per- 
formance, the debtor is fn mom, unless he perform at that 
time, although no demand be made by the creditor. ^ I)ie& 
interpellat pn'o hominel (N.B. signifies making 

a demand.) For, here, the debtor breaks the obligation, 
intentionally or by negligence, whether a demand be made 
or not by the opposite party. 

Before I dismiss this subject, ! may make this general 
remark. In most cases of breach of contract, the intention 
or negligence of the debtor is so manifest that the question 
is not agitated or even adverted to. But on close examina- 
tion we perceive that breach of contract, as well as any 
other injury, necessarily supposes intention or negligence. 

For instance : the questions whether or not a demand 
be an essential preliminary to an action, and whether or not 
the debtor be in mord without a demand, entirely depend 
upon the presence or absence of intention or negligence. 
This sufficiently appears from what has been already said 
on the subject. In all cases in which the contract binds 
him to diligentia (as in cases of bailment), the question of 
^ negligence or not,’ also frequently arises. In other cases 
the question does not arise,, merely because the intention or 
negligence is manifest and indisputable. I make this re- 
mark because, owing to the arrangement adopted by the 
Roman institutional writers, one is liable to suppose that 
breaches of contract are not similar to other breaches of 
obligation, and are not even injiuies at all ; not being ranked 
with delicts or injuries, nor bearing tiie same name. In the 
arrangement of the Roman law, not only the primary obli- 
gations arising from contracts and quasi-contracts, but like- 
wise the obligations arising from breaches of these primary 
obligations are said to be obligations arising ex contractu or 
quasi ex contractu. And in our own law we talk of actions 
ex cmitractu^ and distinguish them from actions ex delicto ; 
al^ough the former are clearly just as much founded on 
injury as the latter. 

Unlawful intention or unlawful inadvertence is, there- 
fore, of the essence of injuiy, and for this reason, that the 
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sanction could not have operated upon the party as a motive 
to the fulfilment of the duty, unless at the moment im- 
mediately preceding the wrong he had been conscious that 
he was violating his duty, or unless he would have been 
conscious that he was violating his duty, if he had adverted 
or attended as he ought. 

If we examine the grounds of the various exemptions 
from liability, we shall find that most (though not all) of 
them are reducible to the principles which I have now 
stated. We shall find (generally speaking) that the party 
is clear of liability, because be is clear of intention or in- 
advertence j or (wliat in effect comes to the same thing) 
because it is premmed that he is clear of intention or in- 
advertence. 

Thus ; No one is liable for a mischief resulting from 
(iccidmt or chance (cams). That is to say, from some event 
(othe) than act of his own), which he was unable to fore- 
see, or, foreseeing, was unable to prevent. This (I thinlc) 
is the meaning of casus or accident in the Roman, of chance 
ox accident in om own Jjaw, 

‘ By the Common Law ’ (says Lord Mansfield) ^ a carrier 
is an insurer. It is laid down that he is liable for every 
accident j-f except by tbe act of God or the king's enemies,^ 
Here, the term accfSen-i includes the acts of mem namely, of 
the king’s enemies. And in the Digest it is expressly 
said, fortuitis casibus solet etiam adnumerari aggressura 
iatronumJ 

In the language of the English Law, an event which 
happens without the intervention of man, is styled ^ the 
Act of God.’ The language of the Roman Law is nearly 
the same. Mischiefs arising from such events are styled 
damna fataliuj or detidmenta fatalia. They are ascribed 
to vis divina^ or to a certain personage styled fatwm. Or 
the cams or accident takes a specific name, and is called 
fatalitas. 

The language of either system is absurd. For the act of 
man is as much the act of God as any event which arises 
without the intervention of man. And if we choose to 
suppose a certain fate or destiny, we must suppose that she 


* Muiilenbruch, i. 179, 326, 331. Mackeldey, ii. 157. Black- 
stone, iv. 26 ; iii. 165. Heineccii Recitationes, 638, 539. 

f It might have been in this case more correct to say that in 
the contract of carriage there is an implied warranty against the 
act of man except the King’s enemies. Tracing the history of this 
principle to its source in the celebrated edict of the Praetor, ** Nautae 
caupones stabularii, quod cujusque salvum fore receperint nisi re- 
st ituent in eos judicium dabo ’ (D.iv, 9), the object, according to the 
commentator in the Pandects, was to prevent collusion with thievef 
on the part of the carrier. — R. C. 
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or it determines tlie acts of men, as well as the evenu 
which are not acts of men. 

Keturning to the legal effect of cams^ chance^ or accident^ 
no man is liable, civilly or criminally, for a purely accidental 
mischief. For, as he could not foresee the event from which 
the mischief arose, or was utterly unable to obviate the event 
or its consequences, the mischief is not imputable to his in- 
tention or negligence. 

For example, If I am in possession of a house, or of a 
moveable belonging to another, and the subject whilst in 
my possession is destroyed by an accidental fire, I am not 
liable to the owner in respect of the damage. ^Damnum 
ex casu sentit dominus.' 

But when I say, ^ that no man is liable in respect of an 
accidental mischief,’ 1 mean, ‘that he is hot liable as fm* an 
injury or xorongl For, by virtue of an obligation arising 
aliunde^ he may be liable. 

To revert to the instance which I have just cited : — I 
am liable to the owner for the damage done by the fire, in 
case I contracted with him to that effect. I am also liable in 
case I am a carrier, and the subject has come into my pos- 
session in the course of my calling. If the subject was 
deposited with me in order that I might keep it safely, I 
am also liable (according to the Roman Law) if I am in 
mord : that is to say, if the owner has requested me to re- 
turn the subject, and I have nevertheless kept possession of it. 

But in these and similar cases I am not liable as for an 
injury, but by virtue of an obligation ex contractu or xiuasi 
ex contractu. The mischief done by the fire is not the 
consequence of an injury done by me ; although I shall be 
answerable, as for an injury^ in case I perform not my 
special obligation to make good the loss arising from the 
accident 

Another ground of exemption is or error with 

regard to matter of fact. 

Now, here, although th^ proxhiate ground is ignorance 
or error, the ultimate ground is the absence of unlawful in- 
tention or unlawful inadvertence; For unless the ignorance 
or error was inevitable or invincible (or, in other words, un- 
less it could not have been removed by due attention or 
advertence) tbe act, forbearance, or omission, which was the 
consequence of the ignorance or error, is imputable to negli- 
gence, heedlessness, or temerity. 

I will touch briefiy upon a few cases, wherein the party 
is exempt from civil and criminal liability, by reason of 
ignorance or error, 

‘Si quis’ (says Ulpian) ‘hominem liberum ceciderit, 
dum putat se7'mm mium, in ed caus^ est, ne injuriarum 
teneatur.’ 


Ignorance of Lem. 

Anatlier case, closely resembling the last, is the follow- 
ing .•'—If the party possess Jlde a thing belonging to 
another, and if the thing be damaged by his abuse or care- 
lessness, he is not liable to the owner for the damage. ^ Kem 
enim quasi suam neglexit.’ 

The foregoing examples are taken from the Homan: the 
following from the English Law. 

If I hire your servant, knotoing that he is your servant, 
1 am guilty of an offence against your ri^t in the sej'vant, 
and am liable to an action on the case. But if I hire your 
servant, not knowing that he is your servant, I am not 
guilty of a wrong, and am not liable to an action, until I 
receive notice of his previous contract with you. 

If I keep a dog given to worry cattle, and if I am 
apprised of that his mischievous inclination, I am liable for 
damage done by the dog to my neighbom’’8 cow or sheep. 
But unless I am apprised of his vicious disposition, I am 
not guilty of an injury, and am not liable to make good the 
damage.* For the damage is not imputable to ru}' intention 
or inadvertence. 

If, intending to kill a buig-lar who has broken into my 
house, I strike in the dark and kill my own servant, I am 
not guilty of murder, nor even of manslaughter. For the 
mischief is not imputable to intention or inadvertence, but 
to inevitable error. 

And so much for ignorance or error, with regard to mat- 
ter of fact. 

Before I dismiss the subject, I will briefly advert to 
ignorance or error, with regard to the state of the law. 

In order that an obligation may be effectual, two con- 
ditions must concur. 1st, It is necessary that the party 
should know the law hy which the OhLigation is im- 
posed, and to which the Sanction is annexed. 2iidly, It 
is necessary that he should actually know (or, by due 
attention or advertence, might actually know) that the 
given act, or the given forbearance or omission, would 
violate tbe law, or amount to a breach of the obligation. 


* The presumption which formerly existed in England in favour 
of the mansueta natura of our dogs has elsewhere been severely 
criticized. In a case in Scotland where sheep had been worried 
by a foxhound, the late Lord Codkburn repudiated the principle that 
* every dog is entitled to have at least one worry C and the Scotch 
Court agreed with him in presuming, that if a dog worry sheep, the 
owner is to blame. The House of Lords ( Lords Cranwort Is and 
Brougham) overruled this decision (2 Macqueen, 14). An A<*t was 
subsequently passed (for Scotland), declaring it unnecessary, in an 
action against the owner of a dog, to prove a previous propensity 
to injure cattle (26 & 27 Viet. c. 100). An Act to a similar purport 
was afterwards passed for England (28 & 29 Viet. c. 60).— R. C. 
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Unless these conditions concur, it is impossihle that the 
sanction should operate upon his desires. 

Accordingly, inevitable ignorance or error in respect to 
matter of fact, is considez’ed, in every system, as a ground of 
exemption. 

With regard to ignorance or error in respect to the state 
of the law, the provisions of difierent systems appear to differ 
considerably ; although they all concur in assuming generally ^ 
that it shall not be a ground of exemption. ^ Regula est, 
juris ignorantiam cuique nocere,’ is the lang-iiage of the 
Pandects. And per Manwood, as reported by Piowden, / It 
fs to be presumed that no subject of this realm is miscon- 
usant of the Law whereby he is governed. Ignorance of 
the Law excuseth none.’ 

I have no doubt that this rule is expedient, or, rather, is 
absolutely necessary. But the reasons assigned for the rule, 
which I have happened to meet with, are not satisfactory. 

The reason given in the Pandects is this: * In omni 
parte, error in jure non eodem loco quo facti ignorantia ha- 
beri debebit, quum jus Jmitwn et possit esse et debeat : facti 
interpretatio plenunque etiam prudentissimos fallat.’ * 

■\\Tiich reasoning may be expressed thus : 

^ Ignorance or error with regard to matter of fact, is 
often inevitable; that is to say, no attention or advertence 
could prevent it. But ignorance or error with rq^ard to the 
state of the law, is never inevitable. For the law both can 
be and ought to be definite and knowable. Consequently, 
ignorance or error with regard to the law is no ground for 
exemption.’ 

The reasoning involves the small mistake of confoimding 
^is’ with ^can be’ and bought to be.’ That Law can be 
knowable by all who are bound to obey it, or that Law ought 
to be knowable by all who are boimd to obey it — ^Jinitmn 
et possit esse et debeat,’ is, I incline to think, true. That 
any actual system is so Imowable, or that any actual system 
has ever been so knowable, is so notoriously and ridiculously 
false that I shall not occupy your time with proof of the 
contrary. 

Blackstone produces the same pretiosa ratioj flavoured 
with a spice of that circular argumentation wherein he de- 
lights. ^A mistake (says he) in point of Law, which every 
person of discretion, not only may, but is bound and pre- 
sumed to know, is in criminal cases no sort of defence.’ 

Now to affirm ^ that every person may know the law,’ is 
to affirm the thing which is not. And to say ^ that his 
ignorance should not excuse him because he is hound to 
Imow,’ is simply to assign the rule as a reason for itself. 

The only sufficient reason for the rule in question, seems 
to be this: that if ignorance of law were admitted as a 
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ground of exemption, tlie Courts would be involved in 
questions wliicia it were scarcely possible to solve, and which 
would render the administration of justice next to impracti- 
cable. 

Ignorance would be alleged in almost every instance. 
And it would become incumbent upon the Court to ex- 
amine the following questions of fact: 1st, Was the party 
ignorant of the law at the time of the allegea wrong? 
2ndly, Assuming that he was ignorant of the law at the 
time of the wrong alleged, was his ignorance of the law m- 
evitable ignorance ? Either of these questions would be next 
to insoluble. The first is hardly capable of being tested by 
evidence: And the second would involve an interminable 
inquiry into the circumstances of the man’s whole life. 

That the party shall be pereinptonly presumed conusant 
of the law, is a rule so necessary, that law would become 
inefiectual if it were not applied by the Courts generally. 
And if due pains were taken to publish the law in a form 
cleared from needless complexity, the presumption would 
accord with the truth in the vast majority of instances. 
The reasoning in the Pandects would then he just. The law 
would be in fact as and knowable, as ^possit esse, 

et debeat, ^ 

The admission of ignorance of fact as a ground of ex- 
emption, is not attended with the inconveniences above 
referred to. The inquiry is limited to a given incident, and 
to the circumstances attending that incident, and is, there- 
fore, not interminable, 

I have said that the provisions of difierent systems seem 
to difier considerably with regard to the principle which I 
am now considering. 

In our own law, ^ ignorantia juris non excusat ’ seems to 
obtain without exception. I am not aware of a single in- 
stance in which ignorance of law (considered pe?' se) exempts 
or discharges the party, civilly * or criminally. 

From an opinion thrown out by Lord Eldon^ in the case 
of Stockley v, Stockley,t I inclined to think fat the first 
blush) that a party would be relieved, in certain instances, 
from a contract into which he had entered in ignorance of 
law. The species of transaction referred to is where a per- 
son transfers a valuable right, in consideration, as he errone- 
ously thinks, of getting a valuable right in return. But, 
admitting the justness of Lord Eldon's conclusion, the 

* In one case, however, ignorance of law is allowed in Eng- 
lish law as at least a partial excuse. If I sell land, and it turns out 
that I have no title, I am not liable to pay substantial damages for 
the loss of the land bargained for, but only the costs occasioned by 
the abortive transaction. The reason is that the pitfdls in English 
title to land are so notorious that no one can be presumed to knox 
whether he has a good title or not.— -B. C. 
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agreement (I conceive) woiild be void, not because the partj 
was ignorant of the law, but because there is no consideration 
to support the promise.* 

According to the Roman Law, there are certain classes 
of persons, ‘qiiibus permissum est jus ignorare,’ e.g, women, 
soldiers, &c. They are exempt b’om liability (at least for 
certain piu'poses), not by reason of their general imbecility^ 
but because it is presunied that their information does not 
extend to a knowledge of the law. Such are women, soldiers, 
and persons who have not reached the age of twenty-five. 

And this (I apprehend) shows distinctly, that the exclu- 
sion oiignoj-antia juris, as a ground of exemption, is deducible 
from the reason which I have already assigned. In ordinary 
cases, the admission of ignorantia juris as a ground of ex- 
emption would lead to interminable inquiiy. But, in these 
excepted cases, it is presumed fi'om the sex, or from the age, 
or from the profession of the party, that the pai'ty was 
ignorant of the law, and that the ignorance was inevitable. 
The inquiry into the matter of fiict is limited to a given 
point : namely, the sex, age, or profession of the party who 
msists upon the exemption. 

Before I quit this subject, I wiU advert to a curious dis- 
tinction made by the Roman Law. 

The persons, quihus permissum est jus ignorare, cannot 
allege with effect their ignorance of the law, in case they 
have violated those parts of it which are founded upon the 
^ jus gentiwnlf For the persons in question are not generally 
imbecile, and ih&jus gentium is knowable naturnli ratione. 
With regard to tk^jm civile, or to those parts of the Roman 
Law which are peculiar to the system, they may allege with 
effect their ignorance of the law. 

This coincides with om* distinction between malum pro- 
hihitum and malum in se 5 and tbe distinction is reasonable. 
For some laws are so obviously suggested by utility, that 
any person not insane would naturally surmise or guess their 
existence ; which they could not be expected to do, where 
the utility of the law is not so obvious. And most men’s 
Imowledge of the law, and even that of lawyers in regard to 
matters lying outside their own branch of practice, is mostly 
of this kind. 

♦ But qumre whether equity will not relieve even against an 
executea agreement which has "proceeded on a mistaken reading of 
a grant of doubtful construction , — Beauchamp v. Winn, L. R. 6‘ 11. 
of L. Ap. 223, 234. Here, again, the reason given is that no negli- 
gence is imputable. If the doubt bad been adverted to, there would 
be no relief. For here there would be no error. — Stockley v. Stock- 
ley, ut supra. Compare Lord Stair^s Inst. i. 7, 9. — R. C.*^ 

t Nor (per Labeo) cant they allege it, if the law might have been 
conjectured, or if they had access to good legal advica Digest, 
xxii 6, 9. 
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Before I conclude, I must observe that the objection to 
laws ex post facto ^ is deducible from the general principle 
already explained, namely, that intention or inadvertence 
is necessary to constitute an injury. The law was not in 
existence at the time of the given act, forbearance, or omis- 
sion : consequently the party did not, and could not Imow 
that he was violating a law. The sanction could not operate 
as a motive to obedience, inasmuch as there was nothing to 
obey. 


LEOTUKE XXVL 

Grounds of Non-hnput ability. —--Digression on Presumptions. 

Towaebs the close of the last Lecture, I- showed that 
the rule, igmrantia juris non exciisatj was, according to the 
Roman Law, subject to certain exceptions, and that those 
exceptions both consist with the reason of the general 
maxim and serve to indicate what that reason is. I also 
observed that these exceptions ultimately rest on the prin- 
ciple which it was the main purpose "of my Lecture to 
explain and illustrate : — and showed that wherever ignor- 
ance of law exempts from liability, the ignorance is jore- 
sumed to be inevitable, and the party, therefore, to be clear 
from unlawful intention and inadvertence. 

While I am on the subject of legal presumptions, I shall 
digress from the main subject of the Lecture, for the purpose 
of giving some explanations for which no other occasion 
may arise. 

It is absurd to style conclusive inferences, p'emmptmis. 
For a presumption, ex vi tet'mini, is an inference or conclu- 
sion which may be disproved. Till proof to the contrary be 
got, the inference may hold. On proof to the contrary, it 
can hold no longer. 

But according to the language of the Oi'vdiians (language 
which has been adopted by some of our winters on evidence), 
^mesumptio7i8 are divisible in the following manner. 

Presumptions are 2 m<Bsumptione 8 jwis^ or praemmptiones 
hominis. Proisumptiones jm-is are inferences drawn |n pur- 
suance of the preappointment of the law. Prcesumptiones 
hominis, or presiunptions simply so called, are drawn from 
facts of which the law has left the probative force to the 
discretion of the judge.* Pn^sumptmies juris, are again 
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divisiWe iato p7'€Bmmptiones juris (simply so called) and 
pi’CBSimiptiones juris et de jure. 

Tliere are therefore three classes of presumptions : 
sumptimies hoininis, pi'cesuniptwaes jui’is, and py'mumptiones 
fum et de ju7'e.* 

Where the presumption is a prmmnptio Jmninis^ not 
only is proof to the contrary admissible, hut the presump- 
tion is hot necessarily conclusive, though no proof to the 
contrary be adduced. For instance: I sue you for goods 
sold and delivered, and I produce a fact leading to a pre- 
sumption that the goods toere delivered. Not only is it 
competent to the judge to admit counter-evidence, but to 
reject the presumption as insyfficient , no counter- 

evidence be adduced. 

Where the presumption is prmmnptio jmis simply, proof 
to the contrary is admissible, but, till it be produced, the 
presumption necessarily holds. For, here, the law has pre- 
determined the probative force of the fact, although it per- 
mits the judge to receive counter-evidence. The law, or 
the maker of the law, says to the Ooui’ts, ^ Keceive counter- 
evidence if it be produced, and weigh the effect of that 
evidence against the worth of the presumption. But till 
such counter-evidence be produced, draw from the ^ven 
fact the inference which I predetermine.’ 


ployedas judges of facts. We are not concerned at present with 
the division of functions between the in the popular sense of 
the term and the jury. — R. C. 

* The following ’provisions of Mr. Stephen’s Indian Evidence 
Act contain a neat statement of the three classes of presumptions as 
acted on by Courts administering justice according to the English 
rules of evidence. — R. C. 

*B. In this Act 

A fact is said to be proved when after considering the matters 
before it, the Court either believes it to exist, or considejs its exist- 
ence so probable that a prudent man ought, under the circumstances 
of the particular ca.'se, to act upon the supposition that it exists. 

* A fact is said to be disproved when, after considering the mat- 
ters before it, the Court either believes that it does not exist or 
considers its non-existence so probable that a prudent man ought, 
under the circumstances of the particular case, to act upon the sup- 
position that it does not exist. 

‘A fact is said not to be proved when it is neither proved nor 
disproved. 

* 4. Whenever it is provided by this Act that the Court may pre- 
sume a fact, it may either regard such fact as proved, unless and 
until it is disproved, or may call for proof of it, 

‘Whenever it is directed by this Act that the Court shall pre- 
sume a fact, it shall regard such fact as proved, unless and until it 
is disproved. 

‘ V\%en one fact is declared by this Act to be conclusive proof of 
another, the Court shall, on proof of the one fact, regard the other as 
proved, and shall not allow evidence to be given for the purpose of 
disproving it.' 
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ihe pi'mumptio juris is juris et deju7'e, the law 
piedetermines the probative force of the fact, and also for- 
bids the admission of counter-evidence. The inference 
(for it is absurd to call it a presumption) is conclusive. That 
is to say, proof to the contrary is not admissible. For, all 
that is meant by a conclusive proof, is a proof which the 
law has made so. 

[Presumptions et dejure* (as ■well as simple presump- 
tions juris) are often founded on verisimilitude. But in some 
cases the fact presumed is highly untruthlike. In such a case the 
presumption is commonly called a fiction. These fictions have 
been resorted to by the Courts as a means of legislating in- 
directly. They were great favourites of the Boman Law. 

It is obvious that in order fully to answer the purpose of 
indirect legislation, the presumption must beone^ww etdejure. 
And the Roman La-wyers, with their usual logical acuteness, 
always made them so. A similar object is often compassed by 
fictitious presumptions in English Law. But as our Lawyers 
have seldom had the hardihood to accept the logical necessity 
of making the presumption yVw dejure, this end is attained 
very imperfectly. Fictions are consequently less rigid and 
more plastic in the English Law than in the Roman. 

For example: Acquisitive prescription is unknown to the 
English Common Law in its direct form. In other words, 
length of enjoyment does not, avowedly and directly, constitute 
. a title, Butin land the mere fact of possession affords & pres- 
sumptio juris of a title as owner (i.e. the title technically de- 
scribed as seizin in fee). In the case of an easement, a profit 
a prendre out of the land of another, and those various rights 
called franchises, uninterrupted enjoyment for more than a 
certain period afibrds the presumption of a grant (the only kind 
of title appropriate to these rights). But in none of these cases 
is the presumption at Common Law conclusive, unless the 
possession extends to what is called the period of legal memory, 
that is to the commencement of the reign of Richard I. And, 
inasmuch as the proof of this is obviously impossible, no such 
presumption is (except by aid of the Statute to be presently 
juris et de ju7'e. 

To take atypical instance A, is in the possession of land. 
B. brings ejectment; and in order to succeed, must have what 
is called a title. A. has the ordinary advantage of a defendant 
to put the plaintiff to the proof. Therefore B. must prove a title. 
Now suppose B. proves that he is heir-at-law to C., who was in 
peaceable possession of the land at his death, and who by his 
will devised it to his wife until her death or second marriage, 
remainder to his own right heirs, and that A. got into possession 
by marrying the widow; the Court are now bound to presume 


• The passage here within brackets, though suggested by matter 
contained in Austin, is entirely recast ; and the present editor k 
alone responsible for the propositions contained in it. — R. C. 
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that C., being in peaceable possession of the land at his deat h, 
was seized in fee, and that B., as his heir-at-law, is the true 
owner. Again, suppose A. now produces a counterpart lease, 
by which G. took the land from D. for a term of three lives 
(which have expired) at a peppercorn rent, and offers to prove 
that he is heir-at-law to B. : B. objects that A. is estopped from 
setting up this title by reason that A.’s possession was merely 
a continuance of the possession of the widov*^, who, coming in 
under the will, could not dispute the title of her testator. The 
Court would probably give effect to B.’s contention ; and in 
that case A. could (if the objection is insisted on) only make 
good his title by giving up possession and bringing ejectment 
as plaintiff. But if the Court should hold that A.’s possession 
was not a continuance of the widow’s possession, but a new 
possession which did not estop him from disputing her testator’s 
title, — or if A., instead of getting possession by marrying the 
widow, had come into the possession which had been left vacant 
by her, — then, if A. should succeed in proving his heirship to 
B,, he would overturn the previous presumptions of law, and 
succeed in the proof of title. 

In the case of title to land, the presumption raised by posses- 
sion, although not a prcssum^tio jiiris et de jure^ is something 
more than a mere prmiimptio juris. The party (whether 
plaintiff or defendant) against whom the presumption is once 
established must succeed hy the strength of his own title,, and 
not hy the weahiess of kis opponent* s. And if a party establishes 
the fact of peaceable possession, the circumstance that such 
possession has been acquired by a wrongful act against a third 
party, although this appears on the face of his own evidence, is 
of no consequence. The presumption afforded hy possession in 
English law is a weapon of vast importance — of far higher 
importance than any system of direct acquisitive prescription. 
By its use (and with the aid of a stringent law of limitation or 
negative prescription) the English Law of landed property, not- 
withstanding its many and great defects, is in advance of most 
other systems. The positive prescription in the Law of 

Scotland is commonly elusory, and may fail notwithstanding an 
adverse possession for centuries. 

Suppose the right in question be an easement. B. proves 
that he has for the period of twenty years enjoyed, as appur- 
tenant to his lands of Y., a right of way over the lands of X. 
belonging to A. The Court now presumes a legal title to the 
easement. Before the Statute 2 & 3 Will. IV. e. 71 (1832), this 
was only a prcesumptio juriSy and might be defeated, amongst 
other ways, by showing that the user commenced at a definite 
period^ before the twenty years. In this one respect the pre- 
sumption was extended hy the Statute, which enacts that the 
claim shall not be defeated merely by showing that the easement 
claimed was first enjoyed at a time prior to the twenty years. 
But if B. had proved continued enjoyment for forty years 
immediately preceding the action, the presumption is extended 
by the Statute into a presumption juris et de jure^ except only 
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if it sliould appear that the enjoyment wag had under 
a deed or agreement in writing. Only in the easement of 
ancient lights, a similar statutory presumption et de jure is 
raised by twenty years’ enjoyment. 

Again, suppose the right claimed by B. is a fTojit a prendre 
out of the land of A. What is said as to an easement, such as a 
riglit of way, applies to this species of right, changing the 
periods of twenty and forty years for thirty and sixty years 
respectively. 

Now a person may fail in the proof of enjoyment for the 
statutory period, not by reason oi the non-existence of the 
servitude as between the dominant and servient tenements, but 
by reason of the suspension of its exercise, e.g. because, for 
some part of the time, the same person was seized in fee of one 
tenement, and seized as tenant for life of the other — for if the 
same person were at any time seized in fee of both, the servi- 
tude would be extinguished. The statutory aid to the pre- 
sumption then fails, and the parties are thrown back upon the 
presumptions as obtaining at Common Law. It has also been 
decided, on grounds which it is difficult to understand, that the 
Statute does not apply to rights m gross (ShuUleworth v. 
Fleming, 19 C. B. l^.S. 687 ; 34 L. J. C.P. 309). These, there- 
fore, remain as before the Statute. Now the only difierence at 
Common Law between -such rights appurtenant and similar 
rights in gross was that the former might be expressly pleaded 
as enjoyed from time immemorial, the latter could only be 
pleaded as founded on a grant. But, in the absence of an 
actual grant, both equally depend on presumptions. According 
to the theory of Law, a right in gross, being itself a tenement 
of an incorporeal nature, can only be constituted by a substan- 
tive grant of the right. Rights appurtenant are in one of two 
conditions. Either they have been, at some time, granted by 
the proprietor of the servient tenement or they have been 
enjoyed as appurtenant to the dominant tenement for the time 
of legal memory, in which case the presumption {juris et dejure) 
arises that they were included in the ‘ Tenendas ’ clause of some 
grant or charter of the dominant lands before the time of 
Richard I. For instance, the presumption arising from long 
enjoyment is rebutted if it is shown that, at some period within 
legal memory, the exclusive right to the profit in question 
existed as a separate tenement, i.e. as itself the subject of a 
substantive grant. 

Again, suppose the right claimed to be a franchise, as a 
right to levy a toll. Here the presumption is raised by proof 
of enjoyment for a period which is indefinitely described as a 
* v&rg long time,^ and which would probably be not less than 
forty to sixty years, according to the species of facts proved. 
But the presumption may be rebutted by any circumstance 
showing that the enjoyment did not in fact extend back to the 
time of Richard I., and could not have been acquired by grant 
at any time since; or that the right claimed is such as cannot, 
against the defendant, legally exist: B- claims a toll upon 
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Part I. all goods passing through a certain to’wn, and demands it from 
§ 3. A., a railway company acting as carriers of the goods. But the 

V — , company show that every inch of the road along which the 

goods are carried is vested in them as owners pursuant to the 
Acts of Parliament under which they are constituted. The 
company succeed in their defence, it being inconsistent with 
the dominium established in them to pay toll for goods carried 
by them over their own land {Brecon Markets Company v. 
Feath a7id Brecon Bailway ^ L. JK. 7 C. P. 555; 8 C. P. 157). 
Sometimes the franchise arises from a grant, or may, by a 
truthlike presumption, be inferred so to arise. In that case it 
is, properly speaking, a tenemenU But sometimes this pre- 
sumption would be' so untruthlike that we say there is a 
presumption-— not of a grant, but — of a legal origin prior to the 
time of Eichard I. For instances, see the case of a marriagf^ 
fee — Bryant v. Foot^ L. R. 3 Q.B- 497. The right to dredge for 
oyst&cs— Foreman V. Free Fishers of Whitstahle, L. R. 4. H. of L. 
Ap. 276.— R. 0.] 

Jjonsuiera- Reverting to the subject from which I have digressed, 
exeraptiona namely, the exceptions to the principle ignorantia juris non 
I shall toiich on a few to which I did not advert 
in my last Lecture. 

». Infancy An infant or insane person is exempted from liability, 

nsanity. jg inferred from bis infancy or insanity that, at the 

time of the alleged wrong, he was not capable of unlawful 
intention or inadvertence, inasmuch as he neither knew the 
law, nor was able to apply the law as a guide to his conduct. 
That this is the ground of the exemption, appears from this 
consideration. If the infant was dolt capax (or was con- 
scious that his conduct conflicted with the law), his infancy 
does not excuse him. And this capacity may be established 
by evidence appropriate to the nature of the case. And if 
the alleged wrong was done in a lucid interval, the fact is 
imputed to the madman. In the case of an infant under 
seven years, the inference of incapacity, according to the 
Roman Law, and (semble) according to our own, is a pre- 
sumption et de jure. This is a presumption probably 
well founded in fact in most cases. And it is made con- 
clusive in all, on account of the little advantage which 
could arise from the legal punishment of a child in any 
instance whatever. 

Infancy or insanity is therefore a ground of exemption, 
partly because the party was ignorant of the law, or is pre- 
sumed to have been ignorant of the law. This does not 
contradict what I before said, that in English law igno- 
rance of the law is not {per se) a ground of exemption. For 
in the case of insanity or infancy ignorance of law is only 
considered as one ground of the exemption in company with 
other grounds from which it is impossible to sever it in the 
particular cases. 
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Id the English Law, drunltenneBs is not an exemption. Lect. 

In criminal cases, never : nor in civil cases when the ground SXVI. 

of the liaMlity is of the nature of a delict , hut a party is at 
times released from a contract which he entered into when so” 

drunli. In the Roman Law, drunkenness was an exemption p'stems of 
even in the case of a delict; provided the drunlmnness itself - 
was not the consequence of unlawful intention: if, for in- 
stance, I resolve to Kill you, and drink in order to get pluck, 
according to the vulgar expression, the mischief is ulti- 
mately imputable to my intention. In all other cases, drunk- 
enness was a ground of exemption in the Roman Law. 

The ultimate ground of this exemption is the same as 
in the case of insanity or infancy. The party is unable to 
remember the law if he knew it, or to appreciate distinctly 
the fact he is about, so as to apply the law to guide his 
conduct. 

Where drunkenness which is not itself the consequence 
of unlawful intention is not a ground of exemption, the 
party, it is evident, is liable in respect of heedlessness. He 
has heedlessly placed himself in a position, of which tbe 
probable consequence will be the commission of a wrong. 

Another ground of exemption is sudden and furious anger, ft. f 
In English Law, this is never a ground of exemption : in anger (in 
Roman Law it is (provided it is such as to exclude all con- tem 
sciousness of the unlawfulness of the act), for the same rea- 
son as drunlienness and insanity. 

Where the party is answerable for an alleged wi’ong done 
in furious anger, the reasoning is the same as in the case of 
drunkenness. He is guilty, not in respect of what he has 
done in furious anger, but in respect of his having neglected 
that self-discipline, which would have prevented such furious 
fits of anger. On similar grounds, iinperitiay or want of skill, 
is the source of a common case of liability, both in our own 
and in the Roman Law. Pretending to practise as a phy- 
sician or as a surgeon, I do harm to some person : in the 
particular case I attenci with all my skill, and the mischief 
is not imputable to unlawful intention or inadvertence at 
that time, but to neglect of the previous duty of qualifying 
myself by study for the profession I affect to exercise. 

Liability for injuries done by third parties, is ascribed 
justly by Mr. Bentham to the same cause. I am liable for 
injuries done by persons whom I employ,* because it is 

* An exception has, in English and American law, been made 
to this liability, where the injured person is a servant in the employ 
of the same master as the servant by whose act the injury ensues. 

This is stated to be on the ground of an implied term in the con- 
tract of service, that the servant undertakes the risks * incident to 
the ernphymentt and contemplates the negligence of a fellow-servant 
as one of such risks. The Court of Session in Scotland long straggled 
against this implication, but their judgment was overruled on ap- 
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generally in my power not to employ persons of sucli a cha* 
racter, or to form tliem by discipline and education so as to 
be incapable of the cormnission of wrong. The first reason 
applies to a man's servants, the last to his children. The 
obligation is peculiarly strong in the Roman Law, because 
of tiie great extent of the patria potestm : by reason of which 
it probably was in the power of the father not only to form 
the character of his child by previous discipline, but in most 
cases to prevent the specific mischief by specific care.* 

Before I quit the subject, I shall remark on a distinction 
which is made by the Roman Lawyers, and which appears to 
me illogical and "^absurd; (a rare and surprising thing in the 
Roman Law). I mean the distinction between delicts and 
quasi-delicts. From the capricious way in which they ar- 
range offences under these two heads, I cannot discover any 
ground for this distinction. 

The wiperitia for instance of a physician is a delict ; 
but the hnprudentia of a judge, who is liable in certain 
cases for erroneous decisions, is a quasi-delict. The ground 
of the liability in these two cases is precisely the same. 
The guilt of the party in both cases consists in taking upon 
himself the exercise of a function, without duly qualifjnng 
himself by previous preparation. • And as the right violated 
is in both cases a right in ?-em, the offence is properly a 
delict. This distinction, therefore, appears to me to be 
groundless; though I draw such a conclusion with diffi- 
dence, when it refers to any distinction drawn by the Roman 
Lawyers, whose distinctions I have found in ahnost every 
other case to rest on a solid foundation. 

The party is exempted in some cases in which the sanc- 
tion might act on his desires, hut in which the fact does not 
depend on his desires. 

Such is the case of physical constraint. In this case, he 
may be conscious of the obligation, and fear the sanction : 
hut the sanction would not be effectual if applied, because 
it is impossible for him to perform the obligation. 

There is still another case which is distinguishable from 
this ; in which the sanction might operate on the desires of 
the party, might be present to his mind, and the performance 
of the duty might not be altogether independent of Ms de- 
sires ; but the party is affected with an opposite desire, of 
a strength which no sanction can control, and the sanction 
therefore would be ineffectual. Such for instance is the case 
in which a party is compelled by menaces of instant death 

peal in the BartonVhill Colliery case, 3 Macq. 266, 300. See also 
Feltham v. England, L. K. 2 Q. B. 38.; Wilson v. Merry, L. R. 1 H. 
of L. Sc. 321 ; Gregory v. Hill, Court of Session, Dec. 14, 1869. 
8 Macph. 282.— R, C. 

* See Fothier, < Traitd des Obligations,^ Part II, ch. vi. sec. viii. 
Art. 11. § 5. (454). 
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to commit wkat would otlierwise be a crime. Tlie reason is 
that I am iirg'ed to a breach of the duty by a motive more 
proximate and more imperious than any sanction which the 
law could hold out : and as the sanction therefore would not 
be operative, its infliction would be gratuitous cruelty. 

1 believe that ail these exemptions, except the two last 
uientioned, may be explained on the principle so often re- 
ferred to, namely, that the party neither was conscious, nor 
could be conscious, that he was violating his duty, and conse- 
quently the sanction could not operate on his desires. It would 
indeed be more correct, instead of speaking of exemptions 
from liability, to say, that they are cases in which the parties 
are not obliged; cases to which the notion of obligation, 
and therefore of injury, cannot apply, because the sanction 
could not be operative. The sanction would be ineffectual, 
either as not operating on the desires, as in the five first- 
mentioned cases, or as operating npon them in vain, as in 
the two cases last mentioned. 


LEOTUBE XXVI3. 

Different Kinds of Sancticm. 

Having endeavoured to explain the essentials of Inju- 
nes and Sanctions, and, therein, to illustrate the nature of 
obligations ox duties, I will now advert to tbe more import- 
ant differences by which sanctions are distinguished. 

And, first ; Sanctions may he divided into ciml and cri- 
minal, that is, into private and pvhlic. 

As I remarked in a former Lecture,* the distinction be- 
tween private and public wrongs, or civil injuries and crimes, 
does not rest upon any difierence between the respective ten- 
dencies of the two classes of offences : All wrongs being in 
tlieir remote consequences generally miscbievous : and most 
of the wrongs styled public, being immediately detrimental 
to determinate persons. 

But in certain cases of wrongs which are breaches of re- 
lative duties, the sanction is enioreed at the instance or dis- 
cretion of the injured party. In these cases^ the injury and 
the sanction are styled civil, or private. 

In other cases of wrongs which are breaches of relative 
duties, and in all cases of wrongs which are breaches of ab- 
solute duties, the sanction is enforced at the discretion of the 
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Part I. Sovereig*ii or State. It is only by tbe sovereign or state that 

§ 3- the liability incurred by the wrong-doer can be remitted. 

, every case of the hind, the injury and the sanction 

may be styled cnminnl or public * 

The distinction, as I have now stated it, between civil 
injuries and crimes, must, however, bo taken with the fol- 
lowing explanations. 

1st. In certain cases of civil injury, it is not competent 
to the injured party, either to pursue the offender before the 
tribunals, or to remit the liability which the offender has 
incurred. Por example, An infant who has suffered a wrong 
is not capable of instituting a suit, nor of renouncing the 
right which he has acquired by the injury. The suit is in- 
stituted on his behalf by a general or special Guardian : who 
(as a trustee for the infant) may also be incapable of remit- 
ting the offender’s liability. 

It would, therefore, be more accurate to say, that where 
the wi’ong is a civil injury, the sanction is enforced at the 
instance of the injured, or of his representative. 

2ndly, When I speak of the discretion of the sovereign 
or state, I mean the discretion of the sovereign or state as 
exercised according to law. For, by a special and arbitrary 
command, the sovereign may deprive the injured of the right 
arising from the injury, or may exempt the wrong-doer from 
his civil liability ; e,g.^ by issuing letters of protection to 
debtors to secure them from the pursuit of their creditors. 
In cases of this kind the sovereign partially abrogates his 
own law to answer some special purpose. This is never 
practised by wise governments, whether monarchical or 
other. The Great Frederick, in spite of his imperious tem- 
per and love of power, always conformed his own conduct 
to his own laws. 

Letters of protection were wanted in this country by the 
King, so late as the reign of william Ill.f These must 
have been illegal. For though the King is empowered by 
the Constitution to pursue and pardon criminals at his own 
discretion, it is not competent to him to disregard the law 
by depriving the injured party of a right of civil action. 
In an analogous cas«, this has, however, been done by the 
Parliament. A person named Wright sued a number of 
clergymen for non-residence and though he had been en- 
couraged to bring these actions by the invitation of the ex- 
isting law, Parliament passed an Act indemnifying the 
clergymen, and put off poor Winght with the expense of 
the actions which he had brought. 

* See distinction between Civil Injuries and Crimes, in Lecture 
XVII., *On Absolute Duties,* p. 196, antek. 

f See the case of Lord Cutts, 3 Lev. 332. 

i Some of these cases are reported in Taunton, vols. v. and vi 
I presume the Act referred to is 67 Geo. III. c. 99. — R, O 



* Sanction^ 

The distinction between private and public wrongs, is 
placed by some on another ground : 

Where, say they, the injury is a crime, the end or scope 
of the sanction is iiiQ prevention of future injuries. Where 
the injury is civil, the end of the sanction is redress to the 
injured party. 

Now, it is certainly true, that where the injury is treated 
as a crime, the end of the sanction is the prevention ot 
future wrongs. The sanction poena ot punishment ^strictly 
so called): that is to say, an evil inflicted on a given of- 
fender by way of example or warning, or, to use the word 
commonly used by Latin writers, and more especially by 
TsiCitxiB—-documentu7n, If the evil did not answer this pu 2 > 
pose, it would be inflicted to no end. 

It is also true, that where the injury is deemed civil, the 
proximate end of the sanction is, generally, redress to the 
injured. But, still, the difference between civil injuries and 
crimes, can hardly be found in any diflerence between the 
ends or purposes of the corresponding sanctions. 

For, first j although the proximate end of a civil sanc- 
tion, is, commonly, redi'ess to the injured party; its remote 
and paramount end, like that of a criminal sanction, is the 
prevention of offences generally. And, secondly ; an action 
is sometimes given to the injured party, in order that the 
wrong-doer may be visited with punishnent, and not that 
the injured party may be redressed. Actions of this sort 
(to which I shall presently revert) are styled penal \ In 
the language of the Boman Law, pomce persemtoi'icie. These 
propositions I will endeavour to explain. 

It is clear that the necessity of making redress, and of 
paying the costs of the proceeding by which redress is com- 
pelled, tends to prevent the recurrence of similar injuries. 
The immediate effect of the proceeding is the restitution of 
the injured party to the enjojmxent of the violated right, or 
the compulsory performance of an obligation incumbent 
upon the defendant, or satisfaction to the injured party in 
the way of equivalent or compensation. But the proceeding 
also operates 

Accordingly, a promise to sue, in case the promisee 
shall wrong the promisor, is void (generally speaking) by 
the Roman Law: although it is competent to a party who 
has actually suffered a wrong, to remit the civil liability in- 
curred by the wrong-doer. And the reason alleged for the 
prohibition is this : that such a promise removes the salu- 
tary fear which is inspired by prospective liability. 

In short, the end for which the action is given is double : 
redress to the party directly affected by the injury, and the 
prevention of similar injuries. 

Assuming, then, that the redress of the injured party is 
always one ooject of a civil proceeding, it cannot be said 
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tliat civil and criminal sanctions are distingiiislied by their 
ends or purposes. 

It may, however, be urged, that the prevention of future 
injuries is the sole end of a criminal proceeding ; whilst the 
eiid of a proceeding styled civil, is the prevention of future 
inj uries and the redress of the inj ured. But even this will 
scarcely hold. For in those civil actions which are styled 
pmal^ the action is given to the party, not for his own ad- 
vantage, but for the mere purpose of punishing the wrong- 
doer: e,g„, the power of imprisonment reserved under the 
Acts of 1869, under which imprisonment for debt was os- 
tensibly abolished. The express or ostensible object of the 
reservation is to punish the debtor in certain cases, although 
it may be, and, doubtless, commonly is, used as an indirect 
means of obtaining redress. To the same categoiy may be 
referred the cases where a trustee in banlmuptcy under the 
Act of 1869, is ordered to prosecute. 

In the Roman Law, actions of this Mnd are numerous. 

For example ; Theft in the Roman Law is not a crime, 
but a private delict : But besides the action for the recovery 
of the thing stolen, the thief was liable to a penalty, to be 
recovered in a distinct action by the injured party. 

So, again, if the heirs of a testator refused to pay a 
legacy left to a temple or church, they were not only com- 
pelled to yield f ipsam rem vel pecuniam quae relicta est, sed 
aliud, pro 

Although by these civil actions a right is conferred upon 
the party injured, the end for which the actions are given is 
not to redress the damage which has been suffered by him, 
but to punish the wrong-doer, and by that means to prevent 
future wrongs. Also popular actions, or actions given 
mim ex populo^ which exist both in the Roman and 
English Law, evidently have the punishment of the of- 
fender for their object. 

Besides this principal distinction, there are other species 
of sanctions requiring notice. Laws are sometimes sanc- 
tioned by nullities. The legislature annexes rights to cer- 
tain transactions ; for example, to contracts, on condition 
that these transactions are accompanied by certain circum- 
stances. If the condition be not observed, the transaction 
is void, that is, no right aiises ; or the transaction is void- 
able, that is, a right arises, but the transaction is liable to 
be rescinded and the right annulled, provided the means of 
doing so have not become too complicated, by reason of the 
acquisition through the transaction of rights in favour of in- 
nocent parties. 

In certain cases, sanctions consist in pains to be endured 
by others, and are intended to act on us through sympathy. 
These Bentham has styled vicarious punishments. For- 
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feiture, in treason, is an instance. As it falls upon a person 
wlio by tbe supposition is to be banged, it is evident that 
it cannot affect Afw, but it affects those in whom he is in- 
terested, his children or relations, and may possibly, for that 
reason, influence his conduct. Annulling a marriage has in 
part the same effect, since it not only affects the parties 
themselves whose marriage is annulled, but also bastardises 
the issue. 

Sanctions, in some other cases, consist of the application 
of something not itself affecting us as an evil in itself, but by 
way of association. Posthumous dishonour in the manner 
of burial in case of suicide is of this nature. This, of course, 
can only operate upon the mind of the party by association, 
since at the time when he is buried he is not conscious of the 
manner of his burial, 

I now adveit to the various meanings of the word 
sanction. 

As it is at present used, it has the extensive meaning 
which I have attached to it, and denotes any conditional 
e\dl annexed to a law, to produce obedience and conformity 
to it. But the term sanction is frequently limited to punish- 
ments under a criminal proceeding. I’his is the sense in 
which the word is used by Blackstone, though not con- 
sistently. With the Eoman lawyers, who adopted the 
term from the popular language of their own country, sanc- 
tion denoted, not the pain annexed to a law to produce 
obedience, but the clause of a penal law which determines 
and declares the pxmishment. 

In the Digest the etymology of the word is said to be 
this : Sanctum is deflned quod ah injuria honiinum defemum 
estj and is said to be derived from sagmina^ the name of cer- 
tain herbs which the Roman ambassadors bore as marks of 
inviolability. The term was transferred, in a manner not 
uncommon, from the mark of inviolability, to what is fre- 
quently a cause of inviolability, namely punishment. 

In other cases sanction signifies confirmation by some 
legal autbority. Thus, we say that a Bill becomes law when 
sanctioned by Parliament, or that it receives the Royal sanc- 
tion. The term is often used in this sense by tbe Roman 
lawyers. 

Sanctio is also used to denote generally a law or legisla- 
tive provision, or to denote the law or body of law collec- 
tively. Thus, in the beginning of the Digest, tota77i Ihmianam 
Sancticme7n is used for the whole of the Roman law. Sanciy'e 
means to enact or establish laws. These last two meanings 
are also instances of the transference of a term by way of as 
sociation to a secondary sense. 
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LECTURE XXVIIL 
071 the Various Sources of Law. 

In many legal treatises, and especially in treatises which 
profess to expound the Roman law, that department or divi- 
sion which regards the o?'iffm of laws, is frequently entitled 
‘ Be ju?'is fontihusJ The expression /on^es /ans, or of 

law, is of course metaphorical, and is used in two meanings. 

In one of its senses, the source of a law is its direct or 
immediate author. Now the immediate author may either 
he the sovereign (who is the ultnnate author of all law) or 
a person or body legislating in subordination to the sove- 
reign. In the "latter case it is an improper use of the 
metaphor to describe the immediate author as the source. 
Individuals or bodies legislating in subordination to the 
sovereign, are more properly 7'eservoirs fed from the source 
of all law, the supreme legislature, and again emitting the 
borrowed waters which they receive from that Fountain of 
Law. For convenience, however, I adopt the expression 
sources of la7v as meaning the authors from whom it emanates 
immediately. 

In another acceptation of the term, the fountains or 
sources of laws are the original or earliest extant monu- 
ments or documents by which the existence and purport of 
the body of law may be Imown or conjectured. 

Taken in this acceptation, the foimtains or sources of 
Urns are properly soiu’ces of the knowledge which is con- 
versant about laws : ^ fontes e qiiibus juris notitia hauritur.’ 

Speaking generally, the extracts from the classical jurists 
contained in Justinian^s Digest, the Imperial Constitutions 
contained in his Code, and such other relics of antiquity as 
regard the Roman law, are the earliest extant evidence for 
the several parts of the system to which they respectively 
relate. These, therefore, are ^ fontes.^ 

But the works of the Glossators and Commentators who 
wrote in the Middle Ages, with the works of Civilians who 
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nave written in Biibsequent periods* are not fountains cr Lkct. 
sources of that knowledge of the system which may be 
gotten at the present hour. For the countless authors of 
those countless volumes derived their own knowledge of the 
Roman Law from ancient documents or monuments which 
are still extant and accessible. Their works are accordingly 
called by German writers ‘ litet*aturay as distinguished from 
‘fontes^juns. 

And so, (in regard to the law,) the statutes, the 

reports of judicial decisions, with the old and authoritative 
treatises which are equivalent to reports, may be deemed 
^ sources (in the sense last-mentioned) of English jurisprud- 

ence ; whilst the treatises on the English law, which merely 
expound the matter of those statutes and reports, are not 
sources of English jurisprudence, hut are properly a legal 
literature drawn or derived from the sources. 

Law considered with reference to its sources, is usually and 
1 distinguished into law written and unwritten. ArS’r 

1 The distinction between written and unwritten law in ^ood ^rthe 

; the sense in which the terms are employed by the modern gJvmSs. 

Civilians, is this : Writtert law is law which the supreme 
legislatm-e makes immediately and directly. Unwritten law 
is not made directly and immediately by the supreme le^s- 
\ lature, though it owes its validity, or is law by the authority, 

f expressly or tacitly given, of the sovereign or state. How 

j the plebs or the senate came to be held equivalent to the 

i populus assembled in centimes will be considered in a siib- 

[ sequent part of this Lecture. 

As I shall show presently, the terms written and un- 
written.^ as used to mark this distinction, are inappropriate 2nd w»- 
and misleading. But as they have been accepted in this sense, JJJpijeS to 
not only by the modern Civilians, but in some respects by law i call 
; Hale and Blackstone, I find it convenient for the present hot 5»eaSg of 

entirely to discard them, but I distinguish this their im- terms, 
proper meaning from the grammatical one by calling it the 
meaning. 

. By the Roman Lawyers themselves, little importance written^Mci 

f was attached to the distinction between written and un- lawTasSer 

' written law. And, in every instance in which they take 

' the distinction, they understand it in its literal sense. When Lawyers, 

p they talk of mitten law, they do not mean law proceeding 

directly from the supreme Legislature, but law which was 
committed to writing at its origin ; quod ah initio Uteiis 
mandatnm est. Law not so committed to writing, they 
call unwritten. When I revert to this meaning of the 
terms, I shall call it their grammatical meaning. 

The distinction between written and unwritten law, in 
f?hat I have called the iuridical meaning of the terms, is law. accord 

I ■ 
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important. But, as I iiave already indicated, notliing can 
Ibe less significant or more misleading tlian tlie terms written 
and unwritten as tfins applied. For, first, law, tliongii it 
originate with the supreme legislature, may be, and in many 
nations has been, established and published without writing. 
And law flowing from another soiu'ce, though obtaining as 
law with the consent of the supreme legislature, may be 
committed to writing at its origin. Such, for instance, are 
the laws of Provincial and Colonial Legislatures. And 
such especially (as I shall show hereafter) were the Edicts 
of the Prmtors. 

Laws, then, are distinguished, in respect of their imme- 
diate authors, into laws made directly and immediately by 
the supreme legislatoe, and laws not made directly and 
immediately by the supreme legislature, although they 
derive their validity from its express or tacit authority. I 
shall now proceed to give examples of these two kinds of 
laws. 

An example of laws made by the sovereign body directly 
and immediately, is that, of our own Acts of Parliament, 
which are made directly by the supreme legislature in its 
three branches, the King, the House of Lords, and the 
House of Commons. 

Another example is that of the enactments passed by 
the Etats-G($n<5raux in France, while that body continued 
to exist and to be recognized as the supreme legislatm’e. 
When the Kings of France became constitutionally the 
sovereigns, or when the French Government became a 
monarchy, the royal ordinances were laws of the same kind. 

In Rome under the Commonwealth, or liherd republica, 
laws established by the supreme legislature were of three 
lands : there were three distinct bodies whose decrees were 
considered as made by the sovereign or supreme legislature. 
These were, 1st— the populm assembled in cwnce, according 
to the most ancient form, or, according to the manner sub- 
sequently introduced, in centuries ; 2ndly, the plehs, as- 
sembled in tribes ; and Srdly, the senate. 

Strictly speaking, the sovereignty resided in the populm ; 
which included every Roman invested with political powers, 
and therefore included members of the senate, as well as 
citizens who were not senators. To laws made by the po- 
pulus (whether assembled in curice, according to the more 
ancient manner; or in c&nturies, according to the more 
recent fashion), the term*%ea’or ^ statutes' (y;rkm used 
with technical exactness) was exclusively applied. But 
they were commonly styled, for the sake of distinction, ^LegeA 
curiatce ' or ^ Leges ceniu7'int($J 

The plehs (as distinguished from the senate^ included ail 
citizens of plebeian birth who were not senators. 

The senate (as distinguished from the pleU) included ail 
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vitizens of patrician Mrtli, and also all citizens of plebeian 
birtb wbo blled or bad filled certain of tbe higher ofiices, 
as the consulship or the office of praetor. 

The distinction between fmdi plebeian^ and the 

distinction between and were therefore disparate. 
For, although every patrician seems to have been a senator, 
many of plebeian birth sat and voted in the senate. 

A law passed by the plehs was styled in accurate Ian- 
g-aage, a plehiscitum. But as every plehiscitum was equiva- 
lent to a lex^ the term ‘ leges ’ was extended impi'operhj troni 
laws made hj ilmpopulus to laws made by the phhs. 

How plehiseita acquired the force of leges it is not very 
easy to determine. For the ^ylehs was only a portion of the 
whole Roman People, and therefore was not the body where- 
in the sovereignty resided. It seems not unlikely, that the 
(instigated by their Tribimes) assumed the power of 
legislating for the whole community: and that the senate 
(too feeble to resist) yielded, after a struggle, to the uncon- 
stitutional pretension. Gains tells us expressly, that the 
senate at first refused to recognize plehiseita as leges 
generally binding; but that the force of was, at 

length imparted to plehiseita through a law passed by the 
populus* 

Laws passed by the senate (which were styled senatus- 
cmsulta) were also equivalent to leges made by the assem- 
bled 

It has often been inferred from a passage in Tacitus, 
that consults or acts of the senate first acquired this virtue 
tinder the reign of Tiberius. But they are distinctly placed 
by Cicero (writing liherd repuUicd^ on a level -with leges and 
plehiseita, Nor is there here the slightest difficulty. For, 
since the tribunes of the plebs sat in the senate, and by 
simply uttering their veto might have arrested its proceed- 
ings, it follows that a consult of the senate was passed with 
the concurrence of the pUhs^ assenting to the act by its re- 
presentatives. 

The result then seems to be this : 

Liherd rejmhlicd^ or, during the Commonwealth, the su- 
preme legislative power resided in the Roman People (in- 
cluding the se7iate and plehs). 

This legislative power was sometimes exercised by the 
people, as collected in a single assembly. At other times, 
it was exercised by the same people as divided into two 
bodies ; — namely, bg the with the concurrence of the 

senate; or 5?/ the senate, with the concurrence of the^?M^5. 
If our House of Lords and House of Commons sometimes 
sat and voted in one assembly, and sometimes separately as 
at present, they would a fiord an exact parallel to the manner 
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in which the sovereignty was divided in the Roman 
Republic. Acts passed by the two bodies assembled in one 
house, would correspond to leges curiatce and centuriatm ; 
acts originating in the one House, and adopted by the other, 
would be 2^ld)iscita oie senatus-eonsulta. The only difficulty 
in this explanation is, that the equestrian order, although 
of Course members of the pojniluSj were not members either 
of the ov plebs. Enactments passed by one of those 
bodies with the concurrence of the other were therefore not, 
strictly speaking, acts of the entire ^jopulusy though acts of 
the populus, united in mtrice or centuri(S, were so. 

While, then, the Roman Commonwealth virtually ex- 
isted, law created immediately by the supreme legislature 
was established in three modes: — by leges, cr statutes^ 
strictly so called ; by 2Mmztaj also styled %es ; and by 
semtus-consuUa. 

LeXy 1% must be observed, is never used as a generic 
term for law, but is invariably applied to a particular Imo 
of the species we should term a statute. 

After the destruction of the Commonwealth and the es- 
tablishment of the Empire, the supreme legislative power, 
though it virtually resided in a monarch, was long exercised 
to apjiearmice in the ancient and constitutional modes. 
Laws were still made by the poimliiSy 2^l^b8, or senatOy al- 
though those bodies were obedient instruments of the 
Emperor, and legislated at his suggestion, or at the sugges- 
tion of his creatures. As assemblies of the jzojmliLS or 
were the less commodious tools, the work of supreme legis- 
lation was commonly done to appearance by the smaller and 
more manageable body. The laws which really emanated 
from the military chief of the Empire, were usually voted 
by the senate at the instance of the 2ynncey Q ad orationem 
principis,’) and were published as senatus-consulta. 

And here it may be observed that the only constitutional 
title of the chief of the state was Princeps, an honorary 
title given to the most prominent member of the senate, anS 
holding in that body a precedence and pre-audience some- 
what like that accorded by courtesy to the Lord Chancellor 
in our own House of Lords. The head of the state, though 
really despotic, was by fiction nothing more than 
senatus; he was never called emperor (im2ycrator)y whicli 
was a mere military title and. denoted general ; except when 
he was considered as chief of the army. Prince 27 S is the 
title invariably given by Tacitus. 

From the accession of Hadrian, and perhaps from an 
earlier period, the Emperors openly assumed the supreme 
legislative power which they had before exercised covertly. 
Instead of emitting their laws through the 2yopuluSy plebs, or 
senntf^.. they began to legislate avowedly as monarch s and 
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aiitocrators, aud to notify their commands to their subjects Lect. 
in hnperial Constitutions. XXVIII.^ 

These imperial constitutions {princijnm placita) were " 

general or special. 

By a Constitution (edictum, lex edictnlis, epistola General con- 

generam) the emperor or prince, acting m his legislative 
capacity, established a law or rule of a universal or general 
character, and not regarding specifically a single person or 
case. It is necessary to add the latter and negative cha- 
racter, because the kind of special constitution called a 
privilegiuni^ although it specifically regards a single person, 
does sometimes {e.g.y where it consists in conferring a mo- 
nopoly) lay a command upon persom generally. 

Special constitutions were of various kinds, but agreed in special Con- 
this: that they regarded specifically single persons or cases, (a) Extra-' 
One land of special constitution was called an extraordinary 
mandate ; and was an order addressed to a civil or military 
officer, for the regulation of his general conduct in the ex- 
ecution of his office, or even for the regulation of his con- 
duct on a particular occasion. . 

By a Special Constitution of another class, the Emperor (&) eriviiegt.% 
conferred on some single person some anomalous or irregu- 
lar right, or imposed upon some single person some anoma- 
lous or irregular obligation, or indicted on some single 
person some anomalous or irregular punishment. Such 
constitutions were styled pnmlegia. When such primlegia 
conferred anomalous rights, they were favorahle. 

When they imposed anomalous obligations, or inflicted 
anomalous punishments, thej were styled odious. An act 
of the British Parliament giving to the inventor of a ma- 
chine an exclusive right of selling it, would be styled in the 
language of the Homan Law ‘ a favorable privilege.-’ An 
Act of Attainder would be styled in the same language ‘ an 
odious privilege.’ The word differs from our use of the 
word ^ privilege’ in this — that the English word is applied 
to the right conferred instead of to the law imposed, and is 
confined to favorable privileges. 

A third class of these Special Constitutions, and the 
most important and remarkable, consisted of those decretes festnpca 
and rescripts which were made by the Emperors in their 
quality, not of sovereign legislators, but of sovereign judges*, 
a decrete being an order made on a regular appeal from the 
judgment of a lower tribunal ; and a rescnpt being an order 
preceding the judgment of the lower tribunal, and instruct- 
ing that lower tribunal how to decide the cause. For sove- 
reignty includes the judicial as well as the legislative power : 
and although in modem Europe the judicial power resid- 
ing in the sovereign is commonly delegated by him to indi- 
viduals called judges, the Homan emperors were themselves 
judges in the last resort 
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Having now given examples of law made directly and 
immediately by the sovereign, 1 proceed to examples of law 
not made directly and immediately by the sovereign, al- 
though it exists or obtains as Imuhj the express or tacit 
authority of the supreme legislature. 

And, first, laws made by subordinate legislatures, in the 
direct or legislative manner, are not established irmnediateli/ 
by the sujyrane legislature, although they derive their force 
from the of the sovereign. 

VSuch are Acts passed by tbe Governor-General of India 
in Oouncil under the autbority conferred by tbe British 
Parliament by the Act of 1833 (3 and 4 Wm. IV., c. 85), an 
authority which Parliament still permits to be exercised. For 
not only is the right of Parliament to legislate for India ex- 
pressly reserved by that Act, hut it is undoubted that the 
authority of the British Parliament is in all respects para- 
mount in Ihdia, although it is accustomed (with rare excep- 
tions) to delegate all the sovereign powders relating to India 
to subordinates]^ The case is different in some of our more 
important colonies, for instance in Canada. By an Act in 
the year 1840 (3 and 4 Viet. c. 35) the British Parliament 
irrevocably conferred full powers of legislation for Canada 
(subject only to a veto reserved to Her Majesty in Council) 
on the Legislature of the Dominion constituted" by that Act. 
And no one supposes that the British Parliament have the 
power, even if th^ had the wish, to resume the initiative 
in legislation for Canada, This does not contradict what 
has been already said as to tbe sovereign power being in- 
capable of legal limitation (p. 105 supra). For tbe British 
Parliament is not sovereign in Canada, although it retains a 
share in the sovereign power. And although the British 
Parliament could not of its own authority revoke or re-con- 
struct the Constitution of Canada as contained in the Act 
of 1840, it might be re-constructed by the concurrent Act 
of the Legislatoe of the Dominion and the British Parlia- 
ment. Even the abolition of the Legislature of Jamaica, as 
existing prior to 1866, wa.s formally/ effected by its own Act 
jointly with that of the British Parliament. (See 29 and 30 
Viet. c. 12.) 

Laws made by colUgia^ or by corporate bodies, belong 
to the same class. They are made immediately by the cor- 
porate bodies themselves, but owe tbeir legal validity to the 
authority of the sovereign. There are in England, for in- 
stance, a variety of regulations emanating under statutory 
authority from various bodies or Boards of Commissioners, 
e.y,, Board of Trade Eegulations, Schemes of Charity Com- 
missioners, ‘ the Buies of Hyde Park,^ &:c. 

Aonong laws made by subordinate legislatures in the 
direct or legislative mode are those which are made by 
Courts of Justice or persons holding judicial appointments, 
not in their judicial capacity, and in the way of decisions 


IVritten and Unwritten Law. 

on particular cases, but by a power of proper legislation 
conferred upon them expressly or tacitly by the supreme 
legislature. 

Such are the regulce praccis published by our own Courts 
of J ustice, which are distinguished broadly from the laws 
established by the same Courts in the indirect mode of 
judicial decision. 

Such also were the amts Hglemmtaires of the French 
paiiemmts, which wore in the nature of general statutes. 
Their judicial decisions on specific cases were called arrets 
judiciaires. 

Such above all were the edicts of the Roman Prsetors 
forming the body of law called Jus Lrcetoriiim, The manner 
in which this portion of the Roman Law was made, and the 
causes of its being made, are among the most interesting 
phenomena in the history of jurisprudence. It consisted 
not of judicial decisions, but of general laws made and pub- 
lished in the way of direct legislation ; by virtue of a power 
assumed at first by the Praetors, with the acquiescence of 
the supreme legislatm’e, and subsequently contumed to them 
by its express recognition and authority. 

Another species of laws emanating immediately from a 
subordinate authority, consists of laws established "by judi- 
cial decisions of subordinate tribunals. For, as already 
observed, laws are occasionally made in this oblique manner 
by the sovereign himself. 

The term ummitten law in the same juridical meaning 
is applied by the same Civilians to jus morihus constitutum, 
m.d jus py'udentibus comp 08 itu 7 n,t}i?it is to say, law supposed 
to emanate from opinions emitted by respected, but merely 
private, jurisconsults, in responses, in commentaries, or in 
systematic treatises. But, as I shall in a subsequent lecture 
(Lecture XXX.) endeavour to show, neither laws originating 
in customs, nor laws originating in the private opinions of 
jurisconsults or institutional writers, are (propexiy speak- 
ing) distinct species of law in respect of their sources. 

Another species of laws not made by the supreme legis- 
lature are laws (if such they can be called) which are esta- 
blished by private persons, and to which the supreme legis- 
lature lends its sanction. For example, By my will I may 
impose certain conditions upon devisees or legatees. As a 
father or guardian, I may prescribe to my child or ward 
certain conduct, which the Courts of Justice wiU compel 
him to follow. 

I mention this because such commands are styled by 
some modern writers autonomtce^gesetzey which is equivalent 
to laiDs made autonomically, or by private authority. This, 
however, is incorrect, because a private person cannot be 
the author of lawj though he may be a party to a transac- 
tion, whereby, in virtue of a general law made by the legis- 
lator, he gives certain rights and creates certain obligations. 
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LECTURE XXIX. 


Law . Written and TJmmittm — Statute and Judiciary. 

Part il. The distinctioii between written and unwritten law, in 

— T ' the iiiiidical meaning of the terms, is also denoted in the 

Written and writings of the saiue Civilians, by the opposed epithets 
iawlSsS p?'omulffed and Ainpromulged. Law made by the supreme 
TiJe'same legislature is Called j?ro??iw?y6fMaw, and law emanating 
distinction immediately from a subordinate source is called unpro- 

the terms To explain this term it must be recalled to mind that 

Jud mS- a law cannot be binding — the sanction cannot act on the 
umiged. desires so as to be a sanction properly so called — unless the 
law be made known to the persons whom it concerns to obey 
it. And in every system of positive law, a law is presumnhly 
or in fact known to the parties who are bound by it. 

The phrase ^ proxnuhjare legem ’ originally meant, to 
submit a proposed law to the members of the legislature, in 
order that they might know its contents, and consider the 
expediency of passing it. This meaning the phrase retained 
in the language of the Roman jurisprudence during the 
Commonwealth. Under the Emperors, however, the phrase 
acquired its present sense, namely, to publish a law for the 
inlbrmation of the subjects who are bound by it. Now, sup- 
posing there is only one person, or a few persons, bound to 
obey the law {e.y. supposing the law to be a judicial deci- 
sion), it may in one sense be said to be published, that is to 
say, it is made known sufficiently to answer the purpose for 
which promulgation is necessary. But the phrase pro- 
nmlgare legem in this its secondary meaning probably im- 
plied that the law was made known generally, or to a 
considerable and promiscuous part of the people. And this 
seems to be what is meant by ^promidged ’ in the distinction 
now adverted to. 


Now^ the terms promulged and unpro^nulgedj as thu.^ 
aisomtsex- applied, are not less misexpressive than written and im- 
pressive. written {semu juridico). 

For, first^ laws established immediately by sovereign 
authors are not necessarily promulged. 

It is true that, according to the practice which obtained 
under the Roman Emperors, their geneiwl or edictal Consti- 
tutions were not binding until they were published for the 
information of the people generally. And, hence, it pro- 
bably has happened, that modern Civilians have applied the 
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rerm ^ pro7nulged\ to laws proceeding immediately from 
sovereign authors. 

But the rescripts of the Emperors, with others of their 
special constitutions, were exclusively addressed (for the 
most part) to the particular or determinate persons whom 
they specifically regarded. And yet, through these special 
constitutions, Law was established, wimediately by those 
sovereign princes, in their judicial (or legislative) capacity. 

And in this country, a Bill which has passed the two 
Houses, is a statute, or becomes ohlitjatory^ from the moment 
at which it receives the Roj^al Assent. No promulgation 
is requisite ; ' Becaim ’ (as Blackstone remarks) ‘ evseryman 
in England is, in judgment of Lav), party to the making of an 
Act of Earliament, being present thereat by his repi'esenta- 
iivest It is tsue, that Acts of Parliament are printed, and 
may be had by those who choose to buy them ; but this is 
not promulgation ; for, before an Act is printed, and whether 
it is printed or not, it is a statute, and is legally binding. 
There is a jjrfesmnptio juris et de jure that it is known to the 
subjects. The reason given by Blackstone for the presump- 
tion is highly satisfactory, inasmuch as in his time not one 
person out of ten in England had any representatives what- 
ever. 

And, secondly, as Law made immediately by a sovereign 
author is not necessarily published generally, so Law may 
be generally published though it emanates from a subordi- 
nate source. Such, for example, was the case with the Law 
or Equity of the Prastors; whose Edicts were published 
carefully and conspicuously, in order that all whose interests 
they might touch might Imow their pronsions and regulate 
their conduct accordingly. 

The distinction between written and unwritten law, 
taking the terms in their grammatical meaning, is built not 
upon a difference in the source of laws, but on a difference in 
the mode in which they originate. According to the distinc- 
tion in the grammatical sense of the terms, any law (whether 
it be statute or judiciary, or whether it emanate from a sove- 
reign or a subordinate source) is written law, or (jus quod 
scripto venit) if it be wiitten, at the time of its origin, by 
the authority of its immediate maker. If it be not so writ- 
ten, it is unwritten law, or jus quod sine scnpto venit. 

That this was the only distinction between ^vritten and 
umoritten law recognized by the Roman lawyers, appears in 
this way : — The praetorian edicts and tiie responsa piuden-- 
tium (as well as Lex, Plehiscita, Senatm-coyisulia, and P/* 2 ‘w- 
ci 2 mm Piacita) are entitled by Z\isihimx,jus scnptmn (Inst. I. 
2. 3). But the Praetorian edicts are clearly umoritten law 
in the juridical sense of the term and the responsa pruden^ 
Hum, assuming that those private jurisconsults were properiy 
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authors of law, are necessarily umontten law, in the juri- 
dical meaning of the expression. It does not appear that 
Gaius anywhere adverts to the distinction between written 
and unwritten law. 

Customary Law is, according to Justinian, jiis 
mriitum, .(Inst. I. 2. 9.) And it is so in the gTammatical 
sense ; for, assuming that customary law obtains as j'^ositive 
law by virtue of the comensus utentiwn, it natm’ally origi- 
nates sine sc7'ipto. 

Law originating in the mus fori, or made by subordinate 
tribunals through judicial decisions, is not referred by Jus- 
tinian to either class. 

But it may belong to either class (taldng the opposed 
terms in their grammatical sense). If the decisions of the 
tribimals were committed to writing by authority (in the 
manner proposed by Lord Bacon, or as was imperfectly done 
in the old Year Boolis),* law established by such decisions 
would be written law. If they are not committed to writ- 
ing (or are committed to wi-iting by private and unauthorised 
reporiers) the law established hy them is unwritten. 

This sense of jus scriptmn and jus non scriptum, which 
I have called their grammatical sense, corresponds with the 
meaning of those phrases in the old French law ; Fays de 
droit icrit and Fays de coutumes. Fays de diwit Ccj'it meant 
those parts of France where the Eoman law prevailed. It 
was written law in the literal or grammatical sense, but 
not in the other sense. It was not law made and published 
by the supreme legislator : for it obtained not by his direct 
enactment, but by his tacit consent, having been established 
in those countries before they were conquered by the Franks. 
But it was written law in the sense which I have called the 
grammatical sense, for it already existed in writing when it 
was adopted by the French Oom’ts.f 

The distinction between written and unwritten law (as 
drawn by modern Civilians) has been adopted by Sir Mat- 
thew Hale in his History of the Common Law, and imported 


* The judgments delivered by the Judicial Committee of the 
Privy Council are a still more complete instance. The judgment in 
its authenticated form is jointly considered and committed to writing 
before being published ; an admirable method considering the quasi- 
legislative character attaching to judgments by an appellate tribunal 
of the last resort. — R. C. 

I Law so adopted has been called Jus receptum ; and has some- 
times been supposed to obtain independently of sovereign authority 
( Foreign positive Law, 

It may be fashioned on< or 

(.International Morality. 

The term * jus receptum * has even been extended to customary 
law. 
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by Sir AVilliam Blackstone into Ms Commentaries. By these 
writers on English Law, the terns ^ writtm law ’ and ^ ww- 
witten law ’ are apparently taken in their juridical mean- 
ings. They both of them restrict the expression leges saiptce, 
or the written laws of this kingdom, to ^statutes, acts, or 
edicts, made by the King’s Majesty, by and with the advice 
and consent of the Lords Spiritual and Temporal, and Com- 
mons, in Parliament assembled.’ General and particular 
customs, together with laws established by the practice or 
usage of Comets, they refer to the leges non scriptce, or un- 
written law. 

It must, however, be remarked, that they seem to con- 
found the distinction semu jundico and the divStinction senm 
grammatico\ and, by consequence, to arrive at a division of 
law which is incomplete ana perplexed. 

Speaking of the unwritten Law, Blackstone says, ^ I style 
these parts of our Law leges non scriptce, became their ori- 
ginal institution and authority are not set down in writing, 
as Acts of Parliament are, but they receive their binding 
power, and the force of laws, hy long and immemorial 
usage, and by their universal reception throiighoat the 
kingdom.’ 

Now (according to this) the division of Blackstone and 
Sale stands thus. 

Acts of the supreme legislature are leges scriptce. 

But any law (not created immediately by the supreme 
Legislature) is non scriptumi Provided, that is, that its ori- 
ginal institution he not set down in writing. 

Now (according to this division in which the two dis- 
tincttons are manifestly confounded) what becomes of laws 
made immediately by subordinate legislatures ? 

And what would be tbe class of tbe law made by 
judicial decisions of subordinate judges authoritatively 
recorded ? 

It may be bere observed that the terms themselves, 
loritten and unwritten law, are foreign to the languag-e of 
English law, though found in Bracton (who evidently oor- 
rowed them from the Koman lawyers), and in Hale and 
Blackstone subsequently. The tenns proper to the English 
law are not xoritten and umoritten law, but statute law and 
common law: a classification which seems to exclude the 
laws made in the direct or legislative mode by subordinate 
legislation.* 


* The following passage in Glanville’s Preface is worth citing 
Iicre, both for his use of the term scriptum as applied to law, and 
also for the light which it throws upon the early growth of the com- 
mon law of England. He says : ‘ Leges namque Anglican as, licet 
non sicriptas, leges appellari non videtur absurdiim (cum hoc ipsum 
lex sit, quod principi placet, et legis habet vigorem), eas scilicet, 
qiii/j super dubiis in 'consilio definiendis, procerum quidem consilio, 
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It lias been shown in the preceding Lecture that the dis- 
tinction between law imittm and unwritten in the gram- 
matical meaning was one to which the Roman writers who 
suggested it, attached little importance. And it clearly w 
unimportant. 

But there is another distinction between laws, depending 
not on their sources, but on the modes in which they 
originate, and which is very important. This is tlie dis- 
tinction between law oUiquehj m the way of judicial 
decision, and that made directly in the way of legislation. 
When a law’ or rule is established directly, the proper pur- 
pose of its immediate author or authors is the establishment 
of a law or rule. When the law or rule is introduced 
obliquely, tbe proper purpose of its immediate author or 
authors is the decision of a specific case or of a specific 
point or question. Generally the new rule disguised under 
the garb of an old one, is ap^plied as law to decide the 
specific case, and, that case passing into the same 

rule is applied to subsequent cases. 

Now, whether established directly or obliquely, a law or 
rule may emanate either from the sovereign or from an in- 
feiior or subordinate source. The judicial power, like all 
other powder, resides in the sovereign, although in most ol 


et i)rincipis accedente authoritate constat esse promiilgatas. Si enim 
ob scripture solummodo defectum leges minime censerentiir, majoris 
(procul dubio) authoritatis robur ipsis legibus videretur accommo- 
dare scriptura, quam vel decernentis equitas, vel ratio statuentis. 
Leges autem et jura regni scripto universal! ter concludi nostristem- 
poribus omnino quidein impossibile est: cum propter scribentium 
ignorantiain, turn propter earum multitudinem confusam : verum 
sunt quedam in Curia generalia, et frequentius usitata, que scripto 
commendare non milii videtur presum ptuosunij sed et plerisque per- 
utile, et ad adjuvandam memoriam admodum neeessariuin. Ha- 
vum itaque particulam quandam in scripta redigere decrevi, stilo 
vulgar! et verbis curialibus utens ex industria ad notitiam compa- 
randam eis qui liujusmodi vulgaritate minus sunt exercitati.’ 

Bracton borrows part of this passage, but, missing the fine irony 
of the reference to the doctrine of the Roman lawyers and the ele- 
gance of the argument a fortiori, has reduced it to what our author 
might well call * jargon.’ Bracton says ; ‘ Sed absurd urn non erit 
leges Anglicanas (licet non scriptas) leges appellare, cum legis 
vigorem habeat, quicquid de consilio et do consensu magnatum, et 
reipubhcicconimunisponsione, authoritate regissive prindpis prece- 
dente, juste fuerit definimm et approbatum.’ 

By Glanville following the Roman lawyers, scriptum as applied 
to Jms is understood in its literal sense. His argument is If under 
the Roman system the pleasure of the Princeps was law, much more 
rationally may we call that law which, though unwritten, is known 
to have been the sentence of the Great Council, with the authority 
of the King to boot, given after solemn deliberation upon doubtful 
questions referred to their determination.’ To reduce into writing 
the laws thus floating in the cognisance and memory of those con- 
versant with the practice of the Curia is the task humbly under* 
taken by that great lawyer. — ^R. C. 
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fclie ^'ovsmments of modem Europe it is committed bj the 
sovereigm to subject or subordinate tribunals. 

• At an earlier period, however, the person or body of 
persons composing the supreme legislature was also the 
judge in the last resort, or even in the first instance. The 
populiLS of Rome, which was the supreme legislative body, 
was also the judge in capital cases. The Mickle-mote or 
Wittenagemo'te of the Anglo-Saxons was both the Legisla- 
ture and a Court of Justice. Even after the Norman Con- 
quest, the Aula Regis was a Court of Justice as well as the 
Supreme Legislature, and it is from the Aula Regis that our 
House of Lords, although only a branch of the Supreme 
Legislature, derives the judicial power which it still exercises. 
From the time when our Parliament acquired its present 
form of King, Lords, and Commons’ House, the judicial 
power seems to have been more completely detached from 
the legislative in our own country than in any other. 

As no short names are afforded by established language, 
I shall indicate the distinction in question by periphrasis or 
circumlocution. 

For example: Law belonging to one of the kinds in 
question, I shall st 3 de, * Law established directly ; ’ or 
^ Law established in the legislative manner.’ That is to say, 
established immediately by the sovereign, or by any subor- 
dinate author, as properly exercising legislative^ and not 
judicial functions. Or, to use the expression of Thibaut, in 
his admirable work on legislation, as gesetzgebend, and not 
as 'richtend. 

Laws belonging to the opposite kind, I shall stjde, ^ Tjaw 
introduced and obtaining obliquely ; ’ or ^ Law established 
in the way oi judicial legislation; ’ That is to say, intro- 
duced immediately by the sovereign, or by. any subordinate - 
author, as properly exercising judicial^ and not legislative 
functions. (As richtend^ and not as gesetzgebend.) 

Law of this latter kind (or rather, perhaps, a certain sort 
of it) has been styled by Benthani ‘ Judge^made law : ’ — 
a term pithy and homely, but which I am constrained to 
reject, 1st, because it savours of the disrespect entertained 
by Beutham to this mode of legislation, in which I do not 
concur*, 2ndly, because it tends to confound the sources 
from which law immediately proceeds, with the modes in 
which it originates. 
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LECTUEE XXX. 

Certain Supposed Sources of Law Examined, — Jus Mmihm 
constitutwn^ Jus Pt'udentihus compositum^ Jus Naturale, 

Evekt Positive Law, obtaining in any community, is a 
creature of tbe Sovereign or State : having been establislied 
hmnediately by tbe monarch or sup7*e7ne body, as exercising 
legislative or judicial functions : or having been established 
immediately by a subject individual or body, as exercising 
rights or powers of direct or judicial legislation, which 
the monarch or supreme body had expressly or tacitly 
confen’ed. 

But it is supposed by a multitude of writers on general 
and particular jurisprudence, that there are positive laws 
which exist as positive laios, independently of a sovereign 
authority. 

The lands of positive law to which this independent 
existence is most frequently attributed, are these : — 

1. Customary law: or, the positive law which is made 
by its immediate authors on customs or moi'es : — 

2. The positive law which is made by its immediate 
authors on opinions and practices of private lawyers : — 

8, The law, which, as forming a part (or as deemed to 
form a part) of every system or body of positive law, is 
styled natural or universal. 

To show the falsity of the supposition in question, ’ 
through a brief examination of tbe natures of these three 
kinds of law, is the main object of the present Lecture. 

The laws or rules styled customary may be divided mi-y 
two classes : — Those which are enforced by the tribunals, 
without proof of their existence ; and those which must he 
proved, before the tribunals will enforce them. 

Laws or rules of the former class, are styled 7iotorious. 
Or it is said that the tribunals tske judicial notice of them. 
Those of the latter class require proof, like any other fact 
on which the decision in the pariicular '"ase depends. 

This division does not coincide with a division some- 
times made of laws into general and pai'ticular ; general laws 
being those which prevail throughout the ,parti<yular 

laws prevailing only in portions of the temtory. General 
mstomimj laws are doubtless of the class of those which are 
notorious ; but of particular customary laws, some are also 
notorious (e.g., the custom of gavelkind), although many are 
of the class of tiiose which need proof, like any other fact. 

It is remarkable that the Civil and Canon Laws (as ob- 
taining in England) are ranked by Blackstone and Hale 
with particular customary laws. 
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The truth is, they are what would be styled by the 
Roman Jurists ^ mujulari' that is to say, not sinprular, as 
applyino- exclusively to peculiar subjects, or as obtaining in 
districts or places, but as not harmonising or being homo- 
geneous with the great bulk of the system. 

This want of harmony or consistency with the great bulk 
of the system, the Roman Lawyers denote by a very odd 
expression : ^ inelegantia juris,'' * Now the Canon and 
Civil Laws (as they obtain in England) may be singular or 
inelegant^ but they are not less pbrtions of the general law 
of the land than Coimnon Law or Equity. 

I shall advert for the present to general customary laws, 
and to those particular customarj^ laws which tribunals will 
enforce without proof of their existence. Those particular 
customary laws of which the tribunals are not judicially 
informed, I shall consider afterwards. For to them, many 
of the remarks immediately following will not apply. 

Independently of the position or establishment which it 
may receive ffom the sovereign, the rule which a Custom 
implies is merely a rule of positive (or actual) morality, ‘and 
derives its obligatory force from the sentiments called public 
opinion. 

Now a merely morale or merely customary rule, may take 
the quality of a legal rule (or law) in two ways : — it may 
be adopted by a sovereign or subordinate legislature, and 
turned into a law in the direct mode ; or it may be taken as 
the ground ^of a judicial decision, which afterwards obtains 
as a precedent ; and in this case it is converted into a law 
after the judicial fashion. 

On the first of these suppositions, the legal rule, which 
is derived from the customary, is Statute Law : and although 
fashioned by its immediate author, on a pre-existing custom, 
no one doubts that it derives its force as law from the legis- 
lative authority. 

On the second of these suppositions, the legal rule which 
is derived from the customary, is a rule of judiciary law. 
But though, as a rule of judiciary law, it is not less positive 
law than it would be if it were a statute, it often is deemed 
law emanating from custom, or jus morihm constitutum. 
For the judicial legislator naturally abstains from the show 
of legislation, and therefore, while really fashioning a new 
positive law on an old moral rule, he apparently applies an 
old law. And the cause of the moral rule (namely custom) 
Is not unfrequently, by a confusion of thought, supposed to 
be the sofurce of the positive law established in accordance 
with it. 


* * Sed postea divus Hadrianus iniquitate rei et inelegantia jurh 
aiotua, restituitj etc. 

* Sed et in hac specie divus Vespasianus inelegantia juris motue, 
restituil furis gentium regulamj etc . — Odii Conan, I. 84,85. 


Lkct. 

XXX,: 



Blackstone 
with pctrtim- 
lar customs 


A custom ia 
only a moral 
rule until eii- 
f(jrced by the 
tribunals. 


When turned 
into a law. it 
is taw eraa* 
nating from 
the sove- 
reign, OT 
from a sub* 
ordinate 
legislator oa 
judge. 



^^0 


Pakt li. 



(lenerafeloii 
of Customaiy 
fjoa, per* 
Oicero. 


Hypotnesia 
ftf Bla/*-k- 
stone, occ., 
about Gusto • 
tufiry Law. 


Law : Sources and Modes. 

On either supposition, the source ov fons of the legal 
rule, is not consensus utentium, but the legislator or judge 
as tJie case may be. But when clothed with the legal 
sanction in the judicial mode, the law commonly caUed 
customary law. 

That a custom becomes law, only when enforced by the 
political sanction, was clearly perceived by Cicero, and stated 
by him with more of precision than is commonly met with 
in his writings. If we reject the talk about nature^ and 
allow for his habit or trick of sacrificing precision to euphony, 
we shall find, in the following passage, a correct statement of 
the origin of customary law. ^ Justitise initiiun est a natura 
profectum. Delude quaedam in consxieiudmem ex utilitatis 
ratione venerimt. Postea res, et a natura profectas, et a 
eonsiietudine probiitas, legum metiis et religio sanxit.’ 

Law styled customary then is merely judiciary law 
founded on custom, and owes its existence as law, like every 
other law, to the sanction of sovereign authority. 

But it is commonly supposed by writers on jurisprudence 
(Ptoman, English, ^German, and others) that law shaped 
upon customs obtains as positive law, independently of tbe 
sanction adjected to the customs by the State. It is sup- 
posed for example by Hale and Blackstone (and by other 
writers on English jimisprudence) that all the judiciary law 
administered by the Common Law Courts (excepting the 
judiciary law which they have made upon statutes) is cifs- 
tomary law : and that since this customary law exists as 
positive law by force of immemorial usage, the decisions of 
those Courts have not created, but have merely expounded 
or declared it. 

The following are a few specimens of the numerous 
absurdities and inconsistencies with which this hypothesis 
is pregnant. 

All the customs immemorially current in the nation are 
not legally binding. ^ But (dl these customs 'ivould he legally 
binding, if the positive laws, which have been made upon 
some of them, obtained as positive laws by force of imme- 
morial usage. 

Positive law made upon custom is often abolished by 
Pai'liament or by judicial decisions. Indeed the writers in 
question admit that the continuance of the rule as law de- 
pends on the sovereign pleasure. But supposing it existed 
us positive law by virtue of the consensus utentium, it could 
not be abolished, conformably to that supposition, without 
the consent and authority of these its imaginary founders. 

According to the hypothesis in question, customary laws 
are not positive laws until their existence as such is declared 
to the people by decisions of the Common Law Courts. 
But if they existed as positive laws, because the people had 
observed them as merely customary rules, such cWisiona 


271 


Jus Moribus Constitutum. 

would not be necessary preliminaries to their existence in 
the former character. In truth, there is much of the judi- 
ciary law, administered by the Gommon Law Courts, which 
has not been formed upon immemorial custom,, or upon any 
custom; much of it (such for instance as mei'caniile law 
relating to bills of exchang-e) having been made in recent 
times, on customs of recent ormin ; and much of it having 
been derived by its authors, the Judges, from their own 
conceptions of public policy or expediency. 

Finally the hypothesis seems to he restricted to the rules 
of judiciary law which are administered by the Common 
Law Courts ; though if all the judiciary law administered 
by them must be deemed customary law, the hypothesis 
ought to he extended to ail the judiciary law administered 
by the other tribunals. 

The conceit that customary law obtains as positive law 
by virtue of the consensus utentiunij was suggested to its 
numerous modern partisans by certain passages in J ustiuian'a 
Pandects, particularly the following passage of Julian:— 

^ Inveterata consuetudo pro lege non immerito custoditiir : 
Et hoc est j us, q iiod dici t ur morihus co7istitutum, Nam quiim 
ipsae leges nulla alii ex causi nos teneant, quam quod ju- 
dicio populi receptse sunt, merito et ea, quse sine iillo seripto 
populus proha vit, tenebunt omnes. Nam quid interest, po- 
pulus svffragio voluntatem suam declaret, an rehis ipsis et 
factisT^ 

Without pausing to analyze the passage, I sliall briefly 
remark on a few of the eiTors with which it overflows. 
First, it confounds an act of the people in its collective and 
sovereign capacity with the acts of its members considered 
severally, and as subjects of the sovereign whole. 

Secondly; The position maintained in the passage is 
this; — That a customary rule which the people actually 
observes, is equivalent to a law which the people establishes 
formally J since the people (ivhich is the souereiyn) is the 
immediate author of each. 

Now, admitting that the position will hold, tohere the 
people is the sovereign^ how can the position possibly apply 
where the people is ruled by an olia'archy, or where it is 
subject to a monarch ? Durimr the virtual existence of the 
Roman Commonwealth^ the position maintained in the pas- 
sage might have been plausible. But it is strange that the 
author of the passage (who lived under Hadrian and the 
Antonines, after the Roman World had become virtually a 
monarchy) did not perceive its absurdity. He must have 
known that the laws formally established by the virtual 
monarch, and customs observed spontaneously by the subject 
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Roman coniiniiiiity, could not be referred (in any sense 
whatever) to one and the same source. 

And here I would remark, by the bye, that juridical 
meaning of the terms ‘written and Mwwritten Law’ arose 
from a miaconstriiction, by modern Civilians, of the passage 
which 1 have read and examined ; although it is manifest, 
that the term ‘yns scnpt/mn^ is used by the author of the 
passage, in the grammatical or literal sense. 

Biackstone borrows this passage of Julian, enhancing its 
original absiu-dity by adding nonsense of his own. ‘ TtmSj 
he remarks, (after he has cited the passage,) — ‘ thus did the} 
reason, while Rome had some remains of her fr’eedom. And, 
indeed, it is one of the characteristic marks of English 
liberty, that our common law depends upon custom ; which 
carries this internal evidence of freedom along* with it, that 
it was probably introduced by the voluntary consent of the 
people,’ 

Now customary law (as positive law) is established by the 
sovereign. And, consequently, whether it be introduced (or 
not) by the consent of the people, depends upon the form, of 
the government. If the people are the sovereign, or if they 
share the sovereignty with one or a few, customary law 
(like other law) is, of coimse, introduced by their consent 
(in the strict acceptation of the term). But if the people 
nave no share in the sovereignty, they have no part what- 
ever in the introduction of positive laxv^ customary or other- 
wise ; and can only he said to consent to its introduction in 
the remote sense that they acquiesce (whether by reason of 
fear or some other motive) in the existence of the government 
which establishes the law. 

And under monarchies or oligarchies, as well as under 
governments purely or partially popular, much or most of 
the law which obtains in the community is (commonly) 
tomary law. So that customary law cannot be a mark of 
freedom, a term which means, if it mean anything, that the 
government of the communily is purely or partially popular. 

Sir William Blackstone’s meaning may have been this : — 
That the antecedent customs, which are the groundioorh of 
customary law, are necessarily introduced by the consent of 
the people : Or, in other words, are necessarily consonant to 
their interests or wishes. 

But even this is false. 

If the people he enlightened and strong, custom, like 
law, will commonly be consonant to their interests and 
wishes. 

If- they be ignorant and weak, custom, as well as law, 
will commonly be against them. 

During the Middle Ages, the body of the people, through* 
out Europe, were in the serf or slavish condition. And this 
slavish condition of the body of the people originated in 
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justom *, Aithoiigii tlie imperfect rights which custom gave 
to tlieir masters, together with the imperfect ohligations 
which custom imposed on themselves, were afterwards en- 
forced by Law of which that custom was the basis. In 
various parts of Eimope, the people have gradually escaped 
from the servile condition through successive acts of the 
Legislative. So that the body of the people in many of 
the European nations, have been released, direct legula- 
iion^ from the servile and abject thraldom in which they had 
been held by custom, and by law framed upon custom. A. 
notable recent instance is the emancipation of the serfs in 
Russia. ■ 

In Rome, the absolute dominion of the paterfamilias 
over his wife and descendants, arose from custom and con- 
sequent customary law, and was gradually abridged by direct 
legislation : namely, by the edicts of the Praetors, the laws 
of the People, and the edictal constitutions of the Emperors. 

Let us turn our eyes in what direction we may, we shall 
find that there is no connection between customary law, and 
the well-being of the many. 

[A system of positive law, in the sense oi tnese Lectures, 
invmves the notion that every important relation and trans- 
action of human life is pervaded by the influence of com- 
mands or rules resting on the authority of the state as their 
ultimate sanction. This pervading influence of positive law, 
the ofi*spring of Roman institutions, is one of the chief cha- 
racteristics of Eivopean civilization. In rude societies the 
influence of custom is all-pervading ; the domain of positive 
law being limited to the capricious action of the state punish- 
ing what it deems crimes. As a society advances in or- 
ganization and refinement, positive law wrests from custom 
some part of its domain. The state appoints its police and 
tax-gatherers, and prescribes for the tenure of land rules cal- 
culated to secive its own revenue. When a society has 
attained the elements of good government and freedom (in 
the sense of wholeso77ie 7'estraint), then it is commonly seen 
that positive law has supplanted and transmuted custom 
throughout the whole range of human relations. The pro- 
cess of transmutation is very striking in the first contact be- 
tween British law and native custom in India. The process 
is nearly complete in Bengal. Its commencement in Oudli 
was comparatively recent ; in the Punjab it may be said tu 
be in its commencement. It is everywhere the same. Gourrs 
of law which command the whole machinery of the British 
Government and the resources of the Empire for the ultimate 
enloi cement of their decrees, have to decide upon disputes, 
which formerly were abandoned to the rule of custom — ■ 
customs vague in their conception and scope, and sanctioned 
rather by the indefinite opinion or action of society than by 
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Faux li. any systematic interference on the part of the state, 

« ' the Hindoo widow now claims and obtains from the state 

protection and redress against excessive himily oppression. 
To any one watching* on the spot the process of transmutti- 
tion, it is difficult to resist the impression that here, at least, 
audom is Imv* For it appears to he the onlp law w^liich the 
j udge can apply. The truth is that custom and law are here 
alike, because it is known that the judges %oill mould the nascent 
lav) upon the existing customs. So far as is consistent with 
general v)elfare and some regard to clegantin juris., custom 
will (according to the known principles of British rule) 
be tanen as the model on which law is established by the 
indirect mode of judicial decision. — B. 0.] 

From Customary Law, I pass to positive law which is 
made by its immediate authors on opinions and practices of 
po^^/tlfarise pi'ivate lawyers. Law of this kind is named by the Roman 
from the lui- \j^wgei's> j US prudentihiis compositum ; law constructed by 
opinionTof private junsconsults respected for their knowledge and 
r^wera. judgment. 

The remarks which I have applied to the law styled cus- 
tomary, will apply (with a few variations) to that imaginary 
law, which is supposed to emanate from the Auctoritas pru- 
dentium, or from the opinions of private lawyers eminent for 
their knowledge and ability. It will clearly appear by 
reasoning similar to the above, that although the opinions 
of private lawyers are often, like custom, cuitses of law, by 
influencing the judge or legislator, those private lawyers 
are not sources oi law. Those opinions derive their effect 
as latv, not from the private lawyers who emitted them, but 
immediately from the judge or legislator who interposes his 
authority to them. 

Such, for example, is the case with those excerpts from 
the writings of jurists, of which Justinian's Digest is almost 
exclusively composed. As forming parts of those writings, 
they were not law :but as compiled and published as law by 
Justinian, they took the quality of law immediately pro- 
ceeding from the sovereign. 

‘ Quicquid ibi scriptiun, hoc nostrum, et ex nostra volun- 
tate compositmn.^ — Such is the language of Justinian him- 
self when speaking* of the excerpts in the Act confirming 
the compilation. 

According to an obscure story told in the Digest,* the 
tribunals were instructed (under Augustus) to take the 
Law, in doubtful cases, from certain jurisconsults who w^ere 
appointed by the Legislature to expound it. Now, if this 
.story be true, these junsconsults (* quibus permissum emt 
iurn condere') f were, in truth, judges of Law. They formed 

* Digest, i. 2, 2, § 47 f Inst. i. 2, § a 
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ail extraordinary tribunal to which the ordinary judges were 
bound to defer. 

And, on that supposition, their responses were judicial 
decisions, and not the opinions of merely private juriscon- 
sults, " 

The story, however, is beset with inexplicable difficulties. 

It is most probable, that the responses and writings of 
jm'isconsults were never sources of Law : although they ac- 
quired the induence which the opinions of the instructed 
and expert will naturally obtain. 

The a 2>rudentihus compositum (though not marked, 
with us, by a distinct name) is not a stranger to our own law. 

For example; much of the law in Lord Coke’s writ- 
ings, consists (in the language of Hale) ^ of illations made 
by the winter upon existing law : ’ much of it, of positions 
and conclusions founded upon the writer’s notions of general 
Utility. For (as he says himself over and over again) ‘ ar- 
giimentmn ah plurimiim valet in lege.’ And, 

undoubtedly, many of these illations and conclusions of this 
most illustrious of our pmdentes, have served as the basis 
of judicial decisions, and have thus been incorporated wit! 
English judiciary Law, 

The only diiference (in this respect) between our own 
and the Roman Law, lies in the different turns given to the 
expression. 

With the Romans, judiciary law, bottomed in such illa- 
tions and conclusions, would at once be referred to its re- 
mote cause. It would be styledyW a pmdentibus compositum. 

With us, the authority of the prudentes is affectedly 
sunk ; and the judicial decisions, really framed upon their 
opinions, are considered declm'atiom of Law established by 
immemorial custom. 

Again : Much of the law of real property is notoriously 
taken from opinions and practices, which have grown up, 
and are daily growing up, amongst conveyancers. And, I 
may observe, that the body of eminent conveyancers for tlie 
time being, is a partial picture (in little) of that body of 
eminent jurisconsults who (at any given period) were the 
prudentes in ancient Rome, Neither the eminent convey-, 
ancers, nor the prudentesy can be considered as sources or 
authors of Law. But the opinions of both, as determining 
the decisions of the tribunals, may be considered as causes 
of that law, which (in spite of the puerile fiction about im- 
memorial usao-e) is notoriously introduced by judges acting 
in their judicial capacity. 

When the positions of a legal writer have been frequently 
and uniformly adopted, he acquires the reputation of an 
mthoAty. This means, strictly speaking, not that his posi- 
tions are law as emanating fi'Om, hvnXy but that they probably 
mil he law if a case should arise in which they are in point 
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That is to say, the habitual deference of judges to the 
opinion of the writer is such that the judgment of the 
Ooui’t on a new point is likely to be in accordance with his 
opinion. 

The third supposed source of law which I proposed to ex- 
amine is that styled natural, or universal. 

It will be convenient to postpone the complete examina- 
tion of the laws styled natoal, and the distinction made 
between lavrs natural and positive, until after I have ex- 
plained the jus gentium of the earlier Boman lawyers, and 
the distinction between jus gentium and civile^ m made by 
them and by the classical jurists. 

In the rneantime, I content myself with remarking that 
God or nature is not a source of law in the strict sense ; 
that is, of law established by the sovereign or state imme- 
diately. God, or natoe, is ranked among the sources of 
law, tlu’ough the same confusion of the sources of law with 
its remoter causes, which I pointed out in treating of the 
law supposed to emanate from custom, and of the law sup- 
posed to emanate from private lawyers or jurisc'^nsults. 
Taking the principle of general utility as the only index to 
the will of God, every useful law set by the sovereign ac- 
cords with the law set by God, or (adopting the current 
and foolish phrase) with the law set by nature ; or, assum- 
ing the existence of a moral sense, every law which obtains 
in all societies, is made by sovereign legislatures on a Divine 
or natiu’al original. But in any case it is a law, strictly so 
called, by the establishment it receives from the human 
sovereign. The sovereign is the author of all law strictly so 
called, although it be fashioned by him on the law of God 
or nature ; just as customary law is established by the sove- 
reign, although he fashions it after a pre-existing custom. 
God, or nature, is the remote cause of the law, but its 
source and proximate cause is the eai^thly sovereign, by 
whom it is or established. 

The ^ jus quod natura inter omnes homines constituit^ 
the ^jus moribus cimstitutum!! the ^ jus a prudentibus 
conditum sive cmnpositumj are manifestly in the same pre- 
dicament. Each derives its distinctive name from its re- 
mote cause or one of its remote causes. And deriving its 
distinctive name from a cause leading to its establishment, 
it is supposed to emanate from that cause as from its foun-^ 
tain or source^ and to exist as Law (strictly so called), in- 
dependently of the position or institution which it receives 
from the sovereign or state. The absurdity of the supposi- 
tion may be shown by a familiar illustration. Not unfre- 
quently a small piece of legislation is associated with the 
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name of a gi*eat lawyer, at whose instance it was passed by 
Parliament (e.y., ^ Lord OamphelFs Act/ ‘ Lord King^^^down’s 
Act’). Now, although the Imowledge, industry, and reputa- 
tion of the lawyer in question are, doubtless, amongst the 
principal causes of the Act being passed, Parliament, and not 
that lawyer, was its source or author. To suppose that so- 
called customary ox ^iatwr^Haw derives its binding authority 
from any other source than the sovereign or the subordinate 
legislators or judges to whom its authority is delegated is 
not a whit more rational than to suppose that the Acts 
popularly known by the names of their promoters derive 
their binding authority from the persons with whose names 
they are thus labelled. 


LECTURE XXXI. 

Jus gentium, 

I NOW proceed to consider the jus gentiuyn of the earlier 
Roman lawyers, and the distinction between jvs gentium 
and cwile^ as understood by them and by the classical jurists. 
My chief motive for this inquiiy is the intimate connexion 
of the Roman jus gentium with equity y meaning a depart- 
ment of positive law, and not in any of the other and nu- 
merous meanings attached to that slip^jery expression. The 
equity of which I am now speaking includes as well the 
Roman jus prcetonumy as our own eq^uity; the one inti’O- 
duced ty the edicts of the Praetors in the way of direct 
legislation: the other by English Chancellors, as judges 
exercising their extraordinary jurisdiction j or by Acts of 
Parliament relating to the matters chiefly dealt with by the 
Court of Chancery. By stating the history of the phrase 
equity, I shall he enabled to dispel the darkness in which it 
is involved 5 hut I must first explain the original meaning 
of jus gentium, and the meanings afterwards annexed to 
that term and to the partly corresponding, partly dispa- 
rate expression, Jits naturale, 1 shall accormngly deal with 
these subjects in the following order. 

First ; I shall endeavour to explain the meaning -of the 
termjw gentium, as understood by the Roman lawyers, be- 
fore they imported into their own system of positive law 
notions or principles borrowed from the philosophy of the 
Greeks. 

Secondly*, I shall state its meaning as used by Justinian 
in the Institutes and Pandects, or rather as used by the 
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jiinsts styled classical, from whose writiiigs the Institutes 
and Pandects are extracted and compiled. 

Thirdly \ from the jus gentium of the older Koman law, 
and from the Jus gentium or naturale of the classical jurists, 
I shall advert to e.jus naturale (a mwuinjus naturale I) which 
I take the liberty of styling ^ Ulpian’s Caw of Nature,’ 

And first, I proceed to state the meaning of hhe Jus gen- 
tium of strictly Roman origin, or of the Roman lawyers who 
preceded the classical jurists. 

According to the Roman law, a member of an indepen- 
dent nation, not in cdliance wdth the Roman peoj^le, had no 
rights as against Romans, or as between himself and other 
foreigners or aliens. And even a member of an independent 
nation, the ally o^the Homan Teople^ had no rights (as against 
Romans or foreigners), except the rights conferred on mem- 
bers of that nation by the provisions of the fmdus or alliance. 

When I say that the members of an independent nation, 
not in alliance with the Itoman People^ had no rights as 
against Romans or foreigners, I understand the proposition 
wi^h limitations. 

When a member of any such nation 2oas residing in the 
Roman teiritory, it is probable that his person was protected 
from violence and insult : and, although he was incapable 
of acquiring by transfer or succession, or of suing upon any 
contract into which he had affected to enter, goods actually in 
his possession w^ere probably his goods, as against all who 
could show no title whatever,. Unless we understand the 
proposition with these limitations, a peregnnus or alien, not 
a sodvjs or ally of the Roman People, was liable to mm'der 
and spoliation at every instant, when dwelling on Roman 
soil. In short, the proposition must be understood with 
limitations analogous to those which restrict the applica- 
tion in practice of the rule, broadly stated by writers on 
English law, that an alien enemy or an outlaw has no rights. 
But, taking the proposition with the limitations which I 
have just suggested, the members of an independent nation, 
not in positive alliance with the Roman People, had no 
rights which the Roman Tribunals would enforce. 

This unsocial maxim (of which there are vestiges even in 
Modem Europe) obtained in the Roman Law from the very 
foundation of the city to the age of Justinian. It is laid 
down broadly in an excerpt in the Pandects, ^that every 
people, not in alliance with keep everything of ours 
v^hich they can contrive to take ; whilst we, in return, ap- 
propriate everything of theirs which happens to fall into 
our hands.’ ' Si cum gente ali^ii§, neque amicitiam, neque 
hospitium, neque fcedus amieitice causa factum habemus, hi 
host^ quidem non sunt. Quod autem ex m>stro ad eos per- 
^enit, illorum fit ; et liber homo nostei' ah eis captus servu? 
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tit eonmi. Idemque est; si ab Hits ad nos aliquid perve- 
niat.’ 

From the perep'tm or aliens (or from members of 
fmeign and indeijendent nations), I turn to the members of 
the communities which formerly had been independent, but 
which had been subdued by the Roman arms, and brought 
into a state cf subjection to the Roman Commonwealth. 

The members of an independent community subdued by 
the Roman arms were placed in a peculiar position. They 
were not admitted to the rights of Roman Citizens, nor 
were they reduced to the servile condition and stripped of 
(dl rights. Generally speaking, they retained their ancient 
government and their ancient laws, so far as the continuance 
of those institutions consisted with a state of subjection to 
the Roman Commonwealth. 

It is clearly laid down in the Digests, that, unless the 
sovereign legislature has specifically directed the contrary, 
the judge shall consult, in the first instance, the law pecu- 
liar to the particular region : and that the Law of Rome 
itself (^jus quo urbs Roma utitur’) shall not be applied to 
the case which awaits decision, unless the law peculiar to 
the particular region shall aftbrd no solution of the legal 
difficulty. 

Such being the condition of the conquered and subject 
nations, the following difficulties inevitably arose. 

Neither the Law of Rome, nor that of the particular 
subject community, afforded to the members of that subject 
community any rights against the citizens of Rome, or against 
the members of any other subject community. 

Consequently, whenever a controversy arose between a 
Roman and a Provincial, or between a Provincial of one and 
a Provincial of another Province, there was no law applicable 
to the case, and the party who had sufiered the damage was 
left without redress. 

To meet such cases, there was a manifest necessity for a 
system of rules which should embrace all the nations com- 
posing the Roman Empire : which should serve as a supple- 
ment or suhsidium to the Law of Rome itself, and to each 
of the various systems of provincial law prevailing in the 
conquered territory. 

The obvious and m’gent want was supplied in the follow^- 
ing manner : — 

In addition to the ancient^ Prsetor (who judged in civil 
questions between Roman Citizens, and agreeably to the 
law peculiar to the Urbs Eoma), a Praetor was appointed 
to determine the civil cases which arose from the relations 
between tbe victorious Republic and the subject or dependent 
communities. The inconvenience was inevitably felt in the 
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early ag-es of Borne, and tlie remedy was adopted before her 
Empire had extended beyond the bounds of Italy. 

This new Magistrate (who resided in Borne itself, but 
who seems to have made periodical circuits through the 
conquered States of Italy) exercised civil jurisdiction in. the 
following cases : namely^ — 1st, in all questions or contro- 
versies between Boman citizens and members of the Italian 
states which were vassals and dependents of the Boman 
people ; 2ndly, between members of any one of these vassal 
states and members of any other ; 3rdiy, between members 
of subject states when residing in Borne itself ; which might 
be considered as a distinct class of questions, because, if the 
parties were members of the same community, the dispute 
was properly decided by the law of that community. 

This new magistrate was styled * Frcetor Feregrinus : ’ 
Not because his jurisdiction was restricted to questions 
tmm foreigners ; but because the questions, over which his 
jurisdiction extended, arose more frequently between 
foreigners and foreigners than between foreigners and 
Boman Citizens; ^Quod plerumque inter peregrines jus 
dicebat.’ 

In the strict sense of the term Feregrinus, the parties, 
whose causes he commonly determined, were not peregrini, 
or foreigners, but friends and vassals of Borne. But since 
they had been foreigners before their subjection to Borne, 
and had not been admitted afterwards to the rights of 
Bomans, they were still called peregrini or foreigners (as 
distinguished from (Jives or Boman Citizens). 

As I have remarked alreadj, it is not probable that a 
foreigner (in the strict acceptation of the term) could regu- 
larly maintain a civil action before any of the Boman Tri-, 
bunals. 

After the appointment of the Frestor Feregrmus, the 
ancient and ordinary Praetor was styled (by way of distinc- 
tion) Praetor Urbanus: Partly because his tribunal was 
inunoveably fixed at Borne, and partly because he decided 
between Bomans and Bomans, agreeably to the peculiar law 
of their own pre-eminent City. 

Prom the appointment of the Freetor Feregnnm, and 
the causes which led to the creation of his new and extra- 
ordinary office, I proceed to the law which he administered. 

Jn questions between foreigners and Bomans, and between 
foreigners of different dependent States, the first Praetor 
Peregrinus must have begun vnth judging arbitrarily.' For 
neither the law of Borne herself, nor the law obtaining in 
any of the vassal nations, afforded a body of rules by which 
such questions could be solved. 

But a body of subsidiaiy law, applicable to such ques- 
tions, was gradually established by the successive Edtets 
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whicli lie and liis successors (imitating tlie Pmtores TIrhani) Lect. • 

emitted on tlieir accession to office. This subsidiary law, XXXL 

thus established by the Foreign Praetors, was probably 
framed, in part, upon general considerations of general 
utility. But, in the main, it seems to have been an abstract- 
tu7n (gathered by comparison and induction) from the 
peculiar Law of Rome herself, and the various peculiar sys- 
I terns of the subject or dependent nations, 

I Perpetually engaged in judging between foreigners and 

i citizens of Rome, and between foreignei-s of de- 

' pendent States, these magistrates were led to compare the 

several systems of law * which prevailed in the several com- 
munities composing the Roman And, comparing 

the several systems prevailing in those several communities, 
j they naturally extracted from those several systems, a system 

< of a liberal character ; free from the narrow peculiarities of 

j' each particular system, and meeting the common necessities 

1 of the entire Roman World. 

i This body of law, thus introduced by successive edicts, 

acquired the name oi jits gentm7n^ and this was the meaning 
J originally annexed to that ambiguous and obscure expres- 

. ■ 'sion. . ■ . 

I It probably acquired this name for one of the following origin of th« 

I reasons : — Firsts as extending to all communities (including 

' Rome itself) which formed part of the Roman Empire, it 

was properly yuj gentium ovjus omnium gentium^ as opposed 
to the iaw*^ peculiar to Rome and contradistinguished to 
; the law of a single dependent State. This is the likeliest 

origin of the expression. Secondly^ it may have meant 
|- law conversant about gentes or foreigners — namely, those 

f foreigners who were subjects ot the Roman People, and 

fc with whom it wa« most concerned. For the term gentes is 

f frequently used in opposition to dves, to mean foreigners, a 

f distinction similar to that of ‘"EXXjji'tt,* — 

U ^ Jews and Gentiles.^ 

I After the dominion of Rome had extended beyond Italy, Extension ot 

I tbe subsidiaiy Law, introduced into by the Edicts of tirnncrSa 

V the PrcBtores peregrin^ was adopted and improved by the 

Edicts of the various Roman Governors, who (under the grim to tbe 
various names of Proconsuls, Praetors, Propraetors, or Pre- 
^ sidents) represented the Roman People in the outlying 

; Provinces. 

I For the governors of these outlying provinces (like the 

j • The phrase ‘ systems of law ’ seems here used as a short ex- 

; pression for what might perhaps be more accurately described as a 

] Deterogeueoas mass of rules of positive law and positive morality. 

; The materials for the induction would consist in great measure of 

[ customs hardly yet transmuted into law. To speak here of systems 

f of law in the sense we attach to the expression would be to anticipate 

s march of L^tin civilization by some centuries.— R. C. 
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Itetor Peregrinus, wliose jurisdiction was confined to Italy, 
and like the proper magistrates of the Roman People) were 
tacitly or expressly authorised to legislate, as well as to 
judge; ^jiis edicere’ as well as ^ dicere.’ 

As heWeen Provincials of his own province, the gover- 
nor of an outlying province regularly administered the law, 
and doubtless transmuted into law many customs which 
had obtained in the province before its subjection to Rome. 
As between Romans and Romans I’esiding with in his pro- 
vince, he regularly administered the law peculiar to Rome 
herself. But neither the peculiar law of his own province, 
nor the peculiar law of Rome (in its old and unsocial form), 
would apply to civil cases between Romans and Provincials, 
or between Provincials of different provinces. 

In questions, therefore, between Roman Citizens and 
Provincials, or between Provincials residing in his province 
(but belonging to different provinces), he administered the 
subsidiary law created by the Prt^tores Peregrmi,ox a similar 
subsidiary law created by himself or his predecessors. Con- 
sequently, and after the dominion of Rome had ex- 

tended beyond Italy, a law was administered in Italy (by 
the Pmtores Peregidni) in aid of the law peculiar to Rome 
herself, or of that peculiar to any of her subject Italian 
communities. After the dominion of Rome had extended 
beyond Italy, a similar law was administered in the outlying 
provinces (by their respective Presidents or Governors), 
in aid of the law peculiar to Rome herself, or of the law 
prevailing in any of those provinces before its subjection 
to the conquering City. And this subsidiary law, thus ad- 
ministered in Italy and in the outlying provinces, was applied 
to civil questions between citizens of Rome and members of 
the nations subject to Rome, or between- members of any of 
those nations and members of any other. 

Since the want which led to the creation of this subsidiary 
law was the same in Italy and the outlying Provinces, and 
since all its immediate authors were representatives of the 
same sovereign, it naturally was nearly uniform throughout 
the Roman tVoiid, notwithstanding the multiplicity of its 
soiu’ces. The Presidents of the outlying provinces naturally 
borrowed from the Edicts of Pi'cetores Peregrini*, and the 
PrMores Peregrini as naturally adopted the improvements 
which the Edicts of those Presidents introduced. 

As distinguished from the system of law which was 
peculiar to Rome herself, and also from the systems of law 
which were respectively pecw/Mr to the subject or dependent 
communities, this subsidiary law was styled ^us gentium, or 
yws omnium gentium ; the law of all the nations (including 
the conq^ring and sovereign nation) which composed the 
Roman World. ^ As being the law common to these various 
nations, or administered equally or universally to members 
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of these various nations, it was also styled mqwnm^jm 
mquahilej mqidtas : thoug-h the term ‘ csquitas ' seems to have 
denoted properly, not this common or equal law, but con- 
formity or consonance to this common or equal law ; as the 
more extensive but analogous tQxm jnstitia sig'nities con- 
formity or consonance to anyyit^ or laio of any kind or sort. 

As contrasted with the q^roper Roman Law, which arose 
in an age comparatively barbarous and was a product of 
narrow experience, the Jws gentium which I have attempted 
to describe arose in an age comparatively enlightened, and 
was a product of large experience. Theyhs gentium^ there- 
fore, was so conspicuously better than the proper Roman 
Law that naturally it became by degrees incorporated with 
the latter. It influenced the legislation of the Pojyulns, 
Plebs, and Senate ; it influenced the opinions held and emitted 
by the Prudenies ; and (above all) it served as a pattern to 
the Prcetores Urham, in the large and frequent innovations 
which they made by their general edicts, upon the old, rude, 
and incommodious law peculiar to the Urbs Jioma, 

So much indeed of theyws gentiiwz ^^ssed into the 
nrcetorimn (or the law which the Prmtores Urbani created 
by their general edicts), that one of the names given to the 
latter was probably transferred to it from the former. It 
probably was named cequitasj (or jus cequumf) after that 
^^qual or coimnon law, from which it had bon'owed the biillc 
or a large portion of its provisions. 

The law formed by the Edicts of the Prmtores XJvhani 
(or the Praetors who sat immoveably in the XJrhs Roma, and 
administered justice between Roman Citizens) was com- 
monly called But having borrowed largely 

from the^tf^ gentium^ it was also styled, like ^qJ'us gentium^ 
‘mquitasP a name which was extended to it the rather, 
for this reason — that mquitas had become synonymous with 
general utility, \ and that jus prmtonum (when contrasted 
with the old law, to which it was a corrective and supple- 
ment) was distinguished by a spirit of impartiality or fair- 
ness, or by its regard for the interests of the weak as well 
as for the interests of the strong: e.g., It enlarged the rights 
of women ; gave to the Jilius faimlias rights against the 
father ; to the members of the subject States rights against 
Roman citizens. 

Now after the incorporation of the,;7is gentium with the 
proper Law of the JJrhs Rmna, the latter was distinguish- 
able, and was *often distinguished, into two portions— 
namely, the jus gentium which had been incorporated with 
it, and that remnant of the older law which the./tts gentium 
had not superseded. As being proper or peculiar to the City 
of Rome, this remnant of the older law (when contradistin- 
guished to the jus gentium) was styled jus civile ; that is 
to say, the proper or peculiar Law of that Oivitas or Jude- 
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Part 11. pendent State. Tlioiigli (as I shall show hereafter)^^^^ civile 

' (taken in a larger meaning) included the 7uhole of the Roman 

Law: the jm gentium which it had borrowed, as well as the 
juB civile (talang the expession in the narrower meaning) 
upon which the, pa had heen siirperinduced. 

This distinction between civile' et gentium (as denot- 
ing different portions of the more recent Roman Law) nearly 
tallied with the distinction between jm civile et prmtonunu 
For first: Though much, of the jus Prcstorium (or the law 
introduced by the edicts of the Pmtores Tlrhant) was not 
suggested to its authors by jm geniimn^ most of it was 
naturally formed upon the model or pattern which that/ws 
fsywwm presented to imitation. 

Secondly, although the incorporation of the latter with 
the Law of the was partly accomplished by acts 

of the Fopulm, Plehs, and Senate, still it was principally 
effected through the edicts of the U7'han Prsetors *, by whom 
(as I shall show in a futme Lecture) the business of Oivil 
Legislation was mainly carried on. 

Now as most of theyMapr<®^orm ?;2 consisted ofywa^a?i;f*wm, 
and as most of the , /ms gentium (imported into the Roman 
Law) was imported by the Edicts of those Free tors, it is not 
wonderful or remarkable (considering the clumsy manner in 
which language is usually constructed) that jus prcatoiimn 
Jus gentium were considered synonymous expressions : — 
that the distinction between jm civile et Jus gentium., and 
the distinction between jW dvtle etjm prvetonumy were con- 
sidered as equivalent distinctions (although, in truth, they 
were disparate). 

«:quitas. And (for the same rea^^on) the extension of the term 

^ eequifm'^ was restricted to the jus prcetoi'ium ; though the 
teim might have been extended to a lex^ or a Sennttis-comul- 
turn which had borrowed its provisions or principle from the 
jus gentimn, 

Theyz^a gentimn therefore of the earliei Roman Lawyers 
was the general law of the community composing the Roman 
world, as contradistinguished to the particular systems 
which were respectively peculiar to those several coinmuni- 
ties or gentes, 

Absorption But in coBsequence of this incorporation of they ms pen- 
woper”’” with the law peculiar to the th'bs Pmna, the jus gen^ 
^ separate system, eventually disappeared. For the" 
^ ‘ er Roman Law, having adopted and absorbed it, became 

icahle to the cases which it had been made to meet . 
ihat is to say, to civil questions between Citizens of Rome 
and members of the communities which Rome had subdued, 
or between members of any of those communities and mem- 
bers of any other. And, by consequence, the office of the 
Pmtor Peregrinm fell into disuse ; and the Edicts of the 
Presidents in the various provinces became exclusively occu- 
pie<l with purely provincial interests. 





Jus Gentium^/ Digest and Dtsiittites. 

The Roman Law having absorbed the w gentium, and 
tending in every direction to universality; nad now put off 
much of its exclusive character. Although that older portion 
of it which was marked with the distinctive name of jm 
civile was stin the peculiar law of Roman Citizens, much of 
the later law introduced by the people and Senate, and more 
of the law established by the Uiman Prastors, was adapted to 
the common necessities of the entire Roman world. Hence 
the Law of the U7*hs Mmna (though originally the peculiar 
law of the dominant City) was applied (in mbsidium) to cases 
between Provincials, although the contending parties -were 
members of the same province, and were actually within the 
jurisdiction of its peculiar tribunal. Owing to the character 
of universality which it thus acq^uired, and which was after- 
wards heightened by the labours of the Classical Jurists, the 
Roman Law (though the law of a single people living in a 
remote age) became incorporated into the systems of law 
obtaining in Modern Europe, as auxiliary to their own pecu- 
liar laws. 

And here I would remai'k that a general law or jus 
cequum, nearly resembling the jus gentium in question, has 
prevailed in almost every nation with which we are ac- 
quainted.* For every system which is common to a limited 
number of nations, or to all the members of a single nation, 
is a jus gentimn (as the phrase was understood by the 
earlier Roman Lawyers) when opposed to the particular 
systems of those several communities, or to the particular 
bodies of law prevailing in that one community. 

From the jus gmtimn of the older Roman Law I pass to 
the jm gentiwn, otherwise Jus natw'ale, of the Institutes 
and Pandects. 

The Jws gentimn or natw'ale of the Institutes and Pandects 


* {E,g, Roman Law as subsidiary law of a limited number of 
modern nations. General Feudal Law (or ahstractum contained in 
Libri Feudorum) as subsidiary law of a limited number of modem 
(or middle age) nations. 

Jus commune Germanicuin^ aince the dissolution of the Empire. 

Mercantile Law. 

Canon Law. 

Jus commune Genmnicum, before the dissolution of the Empire, 

Law contained in the general Prussian Code. 

Common Law of United States of America, which is applied by 
Federal Courts in cases over which the Constitution has given theui 
Jurisdiction, in default of law made or specified by the Constitution 
or by Congress. 

Common Law of England, as originally understood : though the 
original idea is now cut down to Law judiciarjsnot made on statutes, 
administered by Courts of Common Law and prevailing as Law 
throughout the Realm. 

Comp. Falck, § 124. Blackstone, vol. ii. 44 ; vol iv fi7. EHi 
Ponceau^«l Jurisdiction of Federal Courts. 
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compiled by Justinian has little or no connexion with tne 
jm gentium explained above, Tbe/?«s gentium of the Insti- 
tutes and Pandects was imported into the Roman law from 
the systems of the Grecian philosophers by the jurists styled 
classical : that is, the jurists who lived and wrote during the 
period intervening* between the birth of Cicero, and the 
reign or death of the Emperor Alexander Severus, and of 
whose writings the Institutes and Pandects are almost en- 
tirely composed. Servius Siilpicius, the friend of Cicero, is 
generally, I believe, considered the first of the classical ju- 
rists ; Uipian, who held the post of ^ Prsefectus annonm ’ and 
other offices under Alexander Severus, closed the series. 
They are esteemed classical probably because many of them 
lived in the time of Augustus or in the classical ages which 
immediately succeeded him, and those who lived at a later 
period retained the classical manner. It is to these jurists 
that the Roman law owes the regularity and symmetry of 
its form and the matchless consistency of its parts. But in 
spite of their manly sense and admirable logic, they unluckily 
introduced into their expositions of their own positive sys- 
tem, notions or principles drawn from the Greek philoso- 
phers with which shallow declaimers have been vastly taken, 
but which have no connexion with the system on which 
they are injudiciously stuck, and which must he detached 
from the fabric before we can perceive the beauty of its pro- 
portions, or feel a due admiration for tbe scientific cor- 
rectness and elegance of its structure. Among these notions 
I am compelled to ranli the or, as it is often 

termed, jus naturale, as understood by the classical jurists, 
and as it appears in the Institutes and Pandects. 

It is said in the Pandects and Institutes of Justinian, and 
also in the Institutes of Gains (from which Justinian’s Insti- 
tutes were principally copied^, that every independent nation 
han a positive law and morality leges et mores''^, which are 
peculiar to itself, of which the given community is the som-ce 
or immediate author, and which, as being peculiar to that 
given community or civitas, may be styled aptly jtis civile : 
but that every nation, moreover, has a positive law and 
morality which it shares with every other nation; of which 
a natural reason is the soiu'ce or immediate author ; and 
which, as being observed by all nations, may be styled aptly 
^ jrn gentium^ or \jus oynnium gentium^ 

^ Omnes populi, qui legibus et moribus reguntur, partim 
suo proprio, paitim commiini omnium hominum jiire utun- 
tur. Nam quod quisque populus ipse sibi jus constituit, 
id ipsius proprium est, vocaturque jus civile; quasi jus 
proprium ipsius civitatis. Quod vero natoalis ratio inter 
omnes homines constituit, id apud omnes populos permque 
custoditur, vocaturque jus gentium ; quasi quo jure omnes 
gentes utunturJ 


Jus Gentium of Digest and Instiiutes. 

And the gmitium described iu the foregoing* passage 
is described in other passages in the Pandects and Institutes 
as the ‘ commune omnium hominiim (sive civitatum) jus: ’ 
the ^ antiquius jus quod cum ipso genere humano proditiim 
estj’^the^ ‘naiurale jus (juod vocato jus gentium; quod 
divina qiiadam provideiitia constitutum, semper firmum at- 
qae immutahile permauet.’ 

It is manifest, moreover, from the language of these pas- 
sages, that the jm gentium occurring in J iistinian’s com- 
pilations is the natural or dtvinmn jus which occurs in the 
writings of Cicero; and which Cicero himself, as well as 
the Classical Jurists, who probably were inliiieiiced by his 
example, borrowed from the pmKov ^aKaior^ or natural 
rule of right, conceived by Greek speculators on Law and 
Morals. 

^Non a duodecim tabulis (says Cicero), neque a Prsetoris 
edicto, sed penitus, ex imim^ philosopliia, haimen da juris 
disciplina.’ 

It seems to follow from the foregoing statement, that the 
distinction between cimle and jus genimnij which occurs 
in Justinian’s compilations, is speculative rather than prac- 
tical ; and that the Classical Jurists introduced it into 
their treatises on the Roman Law, rather to display their 
acquaintance with the ethical philosophy of the Greeks, 
than because it was a fit basis for a superstructiu’e of legal 
conclusions. Accordingly, a legal inference drawn from the 
distinction, is scarcely to be met with in any of Justinian’s 
compilations; though, since the distinction is placed at the 
beginning of the Pandects and Institutes, and is there 
announced to the reader with a deal of formality, one might 
naturally think it the forerunner to a host of important 
consequences. 

The only instance occurring to me, iu which a conse- 
quence is built upon the distinction between th.Q jus civile 
and jus gentiim, is the difference which I have formerly 
mentioned between crimes, with reference to the cases iu 
which ignomntia juris is an excuse. Persons belonging to 
the classes quihus permissum est juru ignorare^ and who 
are accordingly exempt from certain legal consequences of 
that ignorance, are not excused if they have committed an 
offence against jus gentimn or naturale ; for jus gentium 
being known naturali rationed or by a moral sense or instinct, 
the party must ha'i e knowm that he was violating the law 
of nature, and must have surmised that he was violating the 
law of the State. The plea of ignorance is therefore in- 
ferred to be false and the exemption fails. (See p. 240, ante.) 

The distinction indeed between jus civile and jus pr<B- 
is as penetrating and as pregnant with consequences as 
our distinction between law and equity. But, as a legal dis- 
tmction, that of ius cmle und jus gmitiwn is nearly barren. 
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Tk^jus natm'ctU or gentium of tlie classical jurists, like 
tke law natural of tkeir modern imitators, is ambiguous 
It sometimes means that portion of positive law which is a 
constituent part of all positive systems.^ Foiv example, 
slavery, in certain passages of the classical jurists, is said to 
exist ywre naturali or jure gentium y for the institution of 
slavery was common to all nations with which the Romans 
were acquainted. But, in other passages, it is asserted that 
ail men are naturally free, and that the institution of slavery 
is repugnant to the law of nature. This can only mean that 
it is repugnant to the standard to which, in the writer’s 
opinion, law ought to conform. 

Before I conclude, I shall advert to ceitain meanings of 
jus gentium different from those which I have explained. It 
sometimes seems to include positive morality, as well as po- 
sitive law, especially that part of positive morality which is 
styled international law, and which is supposed to he a 
constituent portion of all positive morality. As including 
all law, and all morality supposed to be general or universal, 
the phrase jm gentium necessarily includes that morality 
which exists inter gentes. It is not certain that the phrase 
is ever used in this sense by the Roman Jurists, but certainly 
Livy and Sallust so employ it. International law is stylec 
by Gaius, as by Grotius and others of the moderns, yws belli) 
by other Roman jurists it is termed ; and even by 
Livy and Sallust ywa gentium is not applied specially to in- 
ternational law, though it includes that with many other 
objects. 

In some modern treatises, almost any system of law 
which enters into many positive systems, is styled ge^i^ 
tium, Spelman, for example, styles the feudal law the jm 
gentium or law of nature of this western world. The same 
notion which the Roman Jimsts expressed by the term is 
here applied on a different scale. In the same manner the 
nameyVs gentium might be given to the Roman Law as 
applied in the states of modern Emope, since it forms a 
part of almost all their systems of law. 

Agreeably to the plan which I have sketched in the 
outset of this Lectime, I should next examine theyw^ na-- 
twrale^ which I style, for the sake of distinction, Ulpians 
Law of Nature — a law which, according to him, is common 
to man and beast ; and which he distinguishes from thatyw 
gentium or naturale^ which tallies with the law natural of 
modern jurists and moralists. 

In two or three excerpts from Ulpian, which are given 
in the beginning of the Pandects, and one of which also 
occurs at the beginning of Justinian’s Institutes, he opposes 
to that jus gentium which tallies with the law natural of 
the moderns, a certain jus naturale common to man and 
beast; — * Jus auod natura amnia animalia docuit ' 


Law Natural and Positive, 

IMs last-mentioned (wMcli accords -witli an 
admired conceit of Hooter and Montesquieu) seems to liave 
been taken by tlie »'God Ulpkn feom certain inept specula- 
tions of certain Stoic pMlosoplaers. Since it is peculiar to 
Ulpian, and since no attempt to apply it occurs in tbe Pan- 
dects or Institutes, it can scarcely be considered the natural 
Law of the Momans, nor can it be fairly imputed to tlie 
body of tbe Classical Jiudsts. 

Hid it not stand at the beginning of the Institutes and 
Pandects, and ’were it not tbe source of certain conceits 
wMcb baye gotten good success, I should have dismissed it 
without examination. But since it occupies the foremost 
place in Justinian’s Institutes and Pandects, and since it is 
manifestly the groimdwork of more imposing nonsense, it 
possesses an extrinsic or accidental importance which de- 
mands a passing and brief notice. 


LEOTHEE XXXII. 

Law Natural and Fositive, 

Eboh theyh5 gentimn of the earlier Boman Lawyers I 
proceed to the distinction of positive law into nature and 
positive, as the distinction is commonly understood by mo- 
dern writers on jiuisprudence* 

The positive laws of any political community are divisible 
into two kinds ; 

Some it would probably observe as moral or customary 
rules, although it were a society not political, and also had 
not ascended from the savage state. Others it certainly or 
probably would not so observe, if it were a natural society, 
and were also in the savage condition. Of the positive 
laws, moreover, of any political community, some are pecu- 
liar or proper to that single political community ; others are 
common to aU political communities. 

It is probable that some of the laws which obtain as 
positive laws in all political communities, would, from 
their ob-vious utility, obtain as moral rules in any j>oliticai 
community, although it were a natural society, and living in 
the savage condition. How the positive laws which are 
common to all political communities, and which, moreover, 
are everywhere palpably useful, are apparently the * natural 
laws ’ contemplated by modem writers on jurispmdence. 

The rationale of the distinction of laws into natural 
and positive may be stated thus ; — 

The positive laws accounted natural are those which am 
common to all political societies, in the character of positive 
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laws ; and being palpably useful to every society have tbeii 
counterpart in the shape of moral rules in every sociely 
(political or natoal)* 

Laws accounted positive m the sense in which the word 
Is opposed to natural^ are not common^ as positive laws, 
to all political societies; or though they be common, as 
positive laws, to all political societies, the analogous rules 
have not their counterpart in the moral rules of afi societies 
(political or natural). 

The above distinction of laws into natural positive 
appears to be that which modern writers intend when they 
use the terms. But since the distiiiction is utterly or nearly 
useless, (though it rests upon a real difference between 
those laws and rules,) I will now add to the foregoing state- 
ment of it, a short notice of the argument by which it 
commonly is maintained. 

That current argument may be put in tbe following 
maimer: 

There are positive rules of conduct, (legal moral, or 
exclusively moral,) which obtain universally, or are observed 
by all societies. This universal and concurrent observance 
cannot have been the result of induction from utility by 
varying and fallible reason. The human authors, therefore, 
of these universal mles, copied them from divine origmals : 
which divine originals were known to those human authors, 
not through fallible reason led by a fallible guide, but through 
an instinct or sense, or through immediate consciousness. 
These universal rules, therefore, are not so properly rales of 
human position or establishment, as rules proceeding imme- 
diately ffom the Deity himself, or the intelligent and rational 
Nature which animates and directs the universe. 

But there also are positive rules (legal and moral, or ex- 
clusively moral), which are universal. And since these 
rules are not universal, there is no ground for inferring that 
they were copied ffom divine origmals, or ffom divine ori- 
ginals as fcuown instinctively and infallibly. Consequently, 
they certainly or probably are of purely human position: 
and therefore may aptly be opposed to universal and natural 
rules, by the epithet of positive or merely positive. 

The distinction, therefore, of positive rules into natural 
and positive seems to rest on the supposition of a moral 
iustinct ; or, (as this real or imaginaiy endowment is named 
by the Roman Lawyers and by various modern writers,) a 
natural reason, or a universal and practical reason. 

The distinction, indeed, is not unmeaning, although the 
principle of general utility be the only index to the laws of 
Nature or the Deity. For as some of the dictates of general 
utility axe obvious and nearly the same at all times and 
places, tha*e are positive or human rales which are nearly 
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tmiversal, and tlie expediency of wMcb. mnet be seen witk- 
pnt tbe of extensive experience and observation. T3ie 
distinction is not imaginary; tnongh it is impossible to draw 
tbe line of demarcation exactly. 

But assuming tbe principle of general utility as tke only 
index to the laws of tbe Deity, tbe distinction, tbongk not 
unmeaning, seems to be utterly or nearly purposeless. Bor 
every kiman rule (be it universal or particular) wkick ac- 
cords witk tbe principle of utility, must accord witk tbe 
Divine Law of wkick tkat principle is tbe exponent. So 
that all positive rules, particular as well as universal, wkick 
may be deemed beneficent, may also be deemed naturalX^^^ 
or laws of Natoe or tbe Deity wkick men kave adopted 
and sanctioned. 

Besides, rules wkick are peculiar to particular countries 
may be just as useful as rules wkick are common to all 
countries. Bor instance : laws imposing taxes necessary to 
tke maintenance of political government, are not less useful 
tkan tke laws wkick guard property or life: tkougk tke 
former are merely positive, (as following tke existence of 
government,) whilst tke latter obtain universally (in tke 
character of moral rules), and therefore are deemed 

Tke distinction of crimes, made by the Koman Law into 
crimes juris gentium and crimes jure dmli^ tallies with the 
distinction of crimes made by modern writers into mala in 
se and mala prohihitn. Offences against human rules wkick 
obtain universally, are (according to these writers) mala^ 
or offences, in se, inasmuch as they would he offences against 
tke Law of Natoe or tke Deity, altkougk they were not 
offences against rules of human position. But offences 
against human rules wkick only obtain partially, are not, 
according to those writers, offences against laws of natoe. 
Or at least, they would not be offences against laws of tke 
Deity if they were not offences against positive law or 
morality. And therefore they are mala, or offences, quia 
prohibita, or they take their quality of offences from human 
prohibitions and" injunctions. I believe tkat no legal con- 
sequence has keen tiiilt on this last distinction, by any of tke 
systems of positive law obtaining in modem Europe. 

I will here advert for a moment to two of tke disparate 
meanings wkick are annexed to tke ambiguous expression 
^ Natural Law/ by writers on jurisprudence and morals. 

Taken with the meaning wkick I .have endeavoured to 
explain, it signifies certain rules of human position ; namely 
tke human or positive rules wkick are common to all socie- 
ties, in tke character of law and morality, or in tke character 
of morality. 

But taken witk another meaning, it signifies tke laws 
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wMcli are set to manldiid hj Nature or tlie Deity, or more 
generally, it signifies the standard (whether that standard 
he the laws of the Deity, or a standard of man’s imagining) 
to which, in the opinion of the writer, human or positive 
rules duffht to conform. And hy the confusion of the meam 
ing which I endeavoured to explain, with the meaning which 
I now have suggested, the grossest contradiction and non- 
sense is frequently engendered. 

The ambiguity is the same with that already spohen ot 
in the last Lectme with regard to the jus gentium or naturale^ 
as the terms are employed hy the Classical Jurists : for ex- 
ample, where the institution of slavery is at one time said 
to he the creature of the jus naturals or gentium^ and at 
another to he repugmnt to natural law; and where the jus 
civile is said to he the law we make when we add anything 
to, or detract anything fr'om, the law of nature.^ 

Before I conclude, I will offer a few remarks upon Natu- 
ral Mights. 

Natural Bights would he expected to mean the rights 
which correspond to Natural Law : Bights which are given 
by all or Tby most positive systems, and which would exist 
as rights though government had never arisen. 

But hy the term ^ natural rights ’ is frequentlj^ meant the 
rights and capacities which are said to be original or in- 
nate ; that is which a man has as simply being a man, or as 
simply living under the protection of the state. Such (for 
example) is the right which Blackstone styles the right to 
personal secmity, the right to reputation, or the capacity to 
acquire rights by conveyance or contract. Natural rights as 
thus understood, are totally different from natural rights in 
the sense of rights corresponding to natural law. The right 
to reputation, for instance, could hardly exist in a savage 
condition. 

All other rights and capacities originate in some parti- 
cular incident or mode of acqumtion. and are again divided 
into those which arise out of some particular status or con- 
dition, and those which are said to arise ex speciali titulo, 
as by a contract ; the word title, or mode of acquisition, being 
confined to those incidents which do not, uno ictUj give a 
whole set of rights and capacities, such as constitute a status. 

Blackstone has confounded natural rights as taken in the 
two distinct senses above indicated; and because he has 
styled natural rights (in the sense of rights not acquired by 
a particular incident) the absolute rights of persons, he has 
supposed them to belong to the Law of Persons, although, 
as I shall show hereafter, rights of this class belong pro- 
minently to the Law of Things, 

* See p. 288, anU, 

t Hugo, Naturrecht Blackstone, voL i. p. 123. 
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Different Meanings of Equity, 

As 1 rempked in tlie Lectoe before tbe last, tbe original 

gentium^ is tbe universal and subsidiary law wHcb was 
introduced into Italy by tbe Edicts of tbe Preetores Peregrini^ 
and was afterwards extended to tbe outlying Provinces by 
tbe edicts of tbeir Presidents or Governors. 

Tbis law, introduced m suhsidium by tbe edicts of these 
Prjetors and Presidents, was styled /us gentium^ or jus om- 
nium gentium, because it was common to tbe nations com- 
posing^ tbe Roman world, and was neitber peculiar to tbe 
sovereign State, nor to any of tbe States (formerly foreign 
and independent) wbicb ber victorious arms bad reduced to 
dependence or subjection. 

It was also styled jus eequum^ jus cequahile, or cequitas : 
that is to say, Law universal or general, and not particular 
or partial. Tbis is tbe primary sense of the term equity. 

Taken, then, in its primary sense, equity, or ^equity, is 
synonymous with umnersality. In wlxicb primary sense it 
was applied to tbey^^s gentium of tbe earlier Roman Law, 
because tbe jus gentium of tbe earlier Roman Law was 
eequum, or common, and not restricted or particular. Tbe 
jus gentium to wbicb it was applied being distinguished by 
comparative fairness, equity came to denote (in a secondary 
sense) impartiality. And impartiality being good, equity is 
often extended (as a vague name of praise) to any system of 
law, or to any principle of direct or judicial legislation, 
wbicb, for any reason, is supposed , to be worthy of commen- 
dation. Tbe applications of tbe term ^ equity ’ are extremely 
numerous. But, in almost every instance wherein it is ap- 
plied, one of tbe meanings now indicated is tbe ham of the 
complex notion wbicb tbe term is employed to mark. Of 
all the various objects denoted by this slippery expression, 
tbe most interesting, and tbe most complex, are those por- 
tions of tbe English and Roman law, wbicb arose from 
tbe Edicts of tbe Prmtores Vthani, m.^ from judicial deci- 
sions of our own Chancellors, as exercising tbeir extraor- 
dinary jurisdiction. And accordingly, those portions of 
Mmnan and of English Law, are tbe JEquitas, or tbe Equity, 
to wbicb I shall more especially direct your attention. 

But before I proceed to ^ Equity ■ as meaning a depart- 
ment of Law, I will briefly advert to a few of tbe other 
and numerous meanings wbicb are not imfrequently attached 
to that most ambiguous term. It is hardly necessary at tbe 
present day (1874) to advert to a supposition which (incre- 
dible as it may seem to tbe student) was not uncommon 
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amoBg lawyers in tlie last generation^ namely, that the 
distinction "between ^Law’ and ^Equity ^ in the English 
technical sense of the terms, rested on necessary and univer- 
sal principles : still less is it necessary to discuss the absurd 
supposition that the functions of the Uhancellor as exercising 
his extraordinary jurisdiction, are like the arhitrium lord 
viriyOT the functions of an arbiter released from the observ- 
ance of 7-ules. I proceed to enumerate certain of the senses 
which the term bears, when it does not denote a certain 
portion of positive law. 

Eirst : There is a species of interpretation or construe- * 
tion (or rather of judicial legislation disguised with the 
name of interpretation) by which the defective but cleai 
provisions of a statute are extended to a case which those 
provisions have omitted. When the provisions of the sta- 
tute are extended to an omitted case, because that omitted 
case falls within its reason, the statute is said to be inter- 
preted agreeably to the demands of JSqiiity. 

This so-called interpretation is widely different from the 
genuine extensive interpretation which takes the reason of 
the law as its index or guide. In the latter case, the reason 
or general design is unaffectedly employed as a mean for 
discovering or ascertaining the specific and doubtful inten- 
tion. In the former case the reason or principle of the statute 
is itself erected into a law, and is applied to a spedes 01 : case 
which the lawgiver has manifestly overlooked. 

Now in this application of the term ^jEquitas,^ HkQ radical 
idea is ^uniformity' or ^ urdveft^BalityJ The law (it is sup- 
posed) should be applied unifmnnly to all the cases which 
come within its principle. ^ Quod in re pari valet, valeat in 
hac quae par est. "Valeat eequitas : quae paribus in causis 
paria jura desiderat.^ 

By Grotius, the term ^mquitem^ has been applied to a 
species of pretended interprefrbtion or construction, whereby 
the provisions of the statute are restricted contrary to the 
plain meaning of its provisions. Or, according to Grotius, 
a law is also interpreted agreeably to the demands of Equity, 
when it is not applied to a case which it actually includes, 
but which (looMng at its purpose) its provisions should not 
embrace. 

By the ancient, writers, ^ cequitas ’ (I believe) is never 
applied to 7'estrietive interpretation. The ^ ^quitas ' of Cicero 
and the Classical Jurists (when they mean hy eequitas, inter- 
pretation or construction) is the so-called extemive interpre- 
tation ex 7‘atione legis of modern writers upon Jurisprudence ; 
the ^sequitas, <p. 2 B'parihm in causis jomh jura desiderat.^ 

It may indeed "be doubted (as I shall snow in the proper 
place), whether the so-called interpretation, which restricts 
the operation of statutes, was permitted by the Koman Law, 
or ought to be permitted by any, 


‘ Equity! Various Meanings, 

It may seem, at first sigM, tliat tlie pretended interpre- 
tetion wMcli extends, and tie pretended interpretation wMcii 
restricts are nearly alike. Tiieir consequences, howeyer, 
migM 1)0 widely diflerent. A. judge may safely be trusted 
witli tlie discretion of extending a*iaw to an emitted case, 
but to allow a judge not to apply the law in a case plainly 
embraced by it, would be to leave Mm to apply tlie law or 
not _at Ms own mere arhitrimn ; ^ Oessante ratione legis cessat 
lex ipsa,’ is a maxim wMcb sounds weU, but wMcb tends 
directly to tyranny. 

Secondly ; Equity often signifies judicial impartiality : 
that virtue wMcb is practised by judges, when they admin- 
ister tbe law, agi*eeabiy to its spirit or purport. 

TMrdly : Taken in tbe significations wbicb I bave now 
considered. Equity means sometMng determinate and pre- 
cise. But, frequently, as defined by Oicero and others, it 
signifies nothing more than the arbitrary pleasure of tbe 
judge (or tbe arlitriumoi the judge as determined by narrow 
considerations of good and evil) disgidsed by a name wbicb 
imports praise, and which is therefore specious and capti- 
vating. A so-called Equity in this sense would be merely 
mischievous, hy making tbe application of the law uncertain 
and capiicious. 

EourtMy ; I remarked in a former Lecture that the jus 
7iaturale or gmtimn of the classical jurists and the Law 
Natural of modern wiiters on jurisprudence, often mean 
notMng more than that standard to which, in the opinion 
of the speaker, law should conform. 

The same may be said of or naturalis ecquitas. 

In this sense it is said that equity is tbe spirit of laws : 
or (as tbe French bave it) ‘ L’^quitd est I’esprit de nos lois.’ 
In this sense of tbe term, writers often talk of an JEquitas 
legislatoriuj by wbicb, if they mean anything distinct, they 
must mean general utility. In this sense, JSquitas is 
reckoned by Cicero amongst the sotirces of Law } wMcb is 
obviously absurd. 

Fifthly and lastly: Equi^ is often synonymous with the 
performance of imperfect obligations.^ An equitable or just 
man is a man who, though not compelled by tbe legal sanc- 
tion, performs tbe obligations imposed by tbe moral and 
religious sanctions. In like manner equitjj^ is often used as 
synonymous with morality.t Whether with positive mo- 
rality, or with morality as it ought to be, is generally left 
undetermined. 


* Mtihlenbruch, voi i. p. 76* 

t ‘ Yelat erga Beam religio: ut parentibus et patrise pareamuat’ 
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LEOTUEE XXXIV. 

Equity (XB a Department of Law cmstdered Sistomaily, 
Jurisdiction of the Frmtor Urhanus. 

examined certain meanings of tlie term ^ Equity ' 
as mt denoting law (or a portion of some body of law^, I 
proceed to those portions of certain bodies of law wMcb are 
distinguished by the name of ^equity/ or b}^ the epithet of 
‘equitable*,’ or which are said to rest exclusively, or in the 
main, upon ‘ equitable’ grounds or principles. 

Bauity of Of all those portions or departments of bodies or systems 

SSs of Law, which have gotten the name of ‘ Equity,’ or the 
S" ^ equitable,’ the most remarkable and interesting 

are the following : namely, that portion or department of the 
Eoman Law, which was introduced by the Perpetual Edicts 
the (perscni- of thQ Emtoj^es Urhani) and that portion or department of 
of feS^ation the Law of England which was introduced by judicial deci- 
otSowhich English Chancellors as exercising their extra- 

determines ordiuaiy jurisdiction 5 and has until now been either exclu- 
sively or for the most part administered by Couits styled 
Kecahed^^ ‘ Oourts of Equity.’ The former is commonly stjded Jus 
rather Chan- pj'cet&iium. Ajl appropriate name for the latter would he 

ser^/ Law. ( XflfC.’ 

Taking The application of the term ‘ Equity ’ to the last men- 

SnLg^iaw, tioned portion of our Law, and of the phrase ‘ Courts of 
Sty and * ^<1^% ’ fo the tribunals by which it is administered, is 
Courts of grossly improper, and leads to gross misconceptions. Taking 
eq^rrcon- the term ‘Equity’ as meaning a species of interpretation 5 
«erned wUh or as meaning the impartial!-^ which is incumbent on judges 
ItrangSfto and arbiters ; or as meaning judicial decision not determined 
it. by rules ; or as meaning good principles of direct or judicial 

legislation ; or as meaning the cheerful performance of im- 
perfect duties 5 or as meaning positive morality, or good 
principles of deontology, the Courts styled ‘ of Equity ’ and 
the Courts styled ‘of Law’ are equally concerned with 
Equity, or are equahy strangers to Equity. 

I shall now endeavour to compare or contrast Praetorian 
and Chancery Law ; and for the following two reasons : — 
department distinction between Law 

of law : an and Equity (meaning by equity a portion or department of 

and particu- law) is not deducible h'om the universal principles of juris- 
lar notion, prudence, but is accidental and anomalous. 

Secondly : By previously comparing or contrasting Praeto- 
rian and Chancery Law, I shall be able to state and examine, 
vrith more clearness and effect, the distinctive properties of 
direct and judicial legislation; the respective advantages 
and disadvantages of tbo two species ; with the much a^- 


Prmtorian Equity, 297 

tated and interesting question, wMcli regards tlie expediency Lect. 

I of reducing l)odie3 of Law into formal systems :or Codes. ^XXXIT. ..^ 

To explain tkeyws I must state tlie nature of 

jwrisdiction exercised hy tlxe I^mto7*es Xlrhanii and also 
the nature and causes of the <?erecf3f pozoer, wMcli 

they first exercised with the tacit, and then with the express, 
authorily of the sovereign Boman People. 

I In the earlier ages of the Roman Bei)uhlic criminal cases j5rTsdi?tioa 

were regularly tried and determined hy the assembled Roman uura re-pm- 
People : and this doubtless is the reason why the procedure Stion^of 
I relating to crimes, as well as crimes themselves, acquired 

” respectively the names ^ judieia puhlieay ^ delicta pnhlica : ^ 

which they retained even after the popular government had 
been virtually dissolved. 

In the same early period, civil jurisdiction (or oiviijims- 

i diction properly so called) was exercised by the Consuls. pStore^ 

i But as the Consuls were commonly busied with military Urbaui. 

command, a magistracy styled ^Prjetura^ was afterwards 
created ; and to the magistrate filling this office was trans- 
ferred (with some immaterial exceptions, as, e.g., the duties 
of the .JUdiles) all the civil jurisdiction originally exercised 
by the Consuls. 

The tribunal of the original Prsetor (namely, of the 
Prsetor who was appointed as the substitute for the Consuls) 
was fixed immoveahly in the City of Rome ; And (owing to 
^ the cause — explained in a former Lecture — ) his jurisdic- 

\ tion was originally restricted to civil cases arising between 

! Roman Citizens. Consequently, after the subsequent ap- 

I pointment of the Prcetor iPeregidnus, and of Presidents or 

I Governors (Fi^mides p'omndarumj sometimes also styled 

j Frcetors) to the outlying provinces, he was styled, hy way 

J of distinction, Frcetor XJrhcmm, WTien that disthictive 

I epithet was not needed, he was styled Frmtor simply. 

I In causes falling within the jurisdiction of the Praetor, order of 

; the ordinary or regular procedure was this : — before Sfe 

■ The Praetor alme heard and determined the cause in the ^Seising 

following events ; iiis judicial 

First, If the defendant confessed the/flcia contained in 
the plaintiff’s case, without disputing their sufficiency in law 
\ to sustain the demand: 

Secondly, If the contending parties were agreed as to the 
facts, hut came to an issue of lazu: 

Thirdly, If the defendant disputed the truth of the 
I plaintiff’s statement, but the statement was supported hy 

I evidence so short, clea-r, and convincing, that the Prsetor 

L could decide the issue of fact without an elaborate and nice 

: inquiiy. 

, But if the parties came to an issue involving a question 

of fact, and the evidence produced to the Prsetor appeared 
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doubtful, tbe Prsetor defined -or made up tlie issue, or 
: tlie disputed point into b, formula on statement, generally in- 
Yolving a question of mixed law and fact thus; — Siparet 
Aulmn Egermm apud Mimerium Egerium argentum 
deposume, idqm die nominato Numerim Egerim Aulo Egerie 
non 7'eddtderit , . , condemnato. 

The question embraced in this formula was then sub- 
mitted to the decision of & Judex or Arbiter ^ who not only 
inquired into the question of fact, but gave judgment upon 
the case submitted to Ms decision.* 

The formula together with the Judgment of the 
or arbiter j was next remitted to the Frmtor (or to the Court 
above). 

The j udgment of ike judex or arbiter^ was then carried into 
execution by or by the command of the Prator, by whom 
(in every cause) the consummation, as well as the initiative 
of the procedure, was superintended or directed. 

I may remark that the proceedings before the Prsetor 
were called proceedings in jure ; those before the judex or 
arbiter to whom he remitted any part of the C£ise, proceed- 
ings in jiidicio, 

I shall also observe, that the original proceedings before 
the Prsetor approached more closely than any other proceed*- 
ings which I know to what Mr. Bentham calls 
proeedu7'e ] fov the whole pleading or process by which 
the precise point at issue is elicited, took place viva voce in 
the presence of the Praetor himself. The witnesses were 
present and the Praetor himself decided the cause imme- 
diately and on the spot, if the question of fact was not at- 
tended with difficulty. Nothing could he more summaiy or 
less dilatory and expensive. 

After the judicial constitution was changed, the distinc- 
tion between the Praetor and the Judex was abolished, and 
the whole proceeding took place before a single judge. A 
similar alteration took place about the same period in the 
manner of conducting the pleading. The parties began to 
put in their mutual allegations in writing, in the modern 
form, which has introduced the delay and expense of the 
administotion of justice in modern tmies. 

In certain cases, the Praetor at the outset gave provisional 
or conditional judgments, or issued provisional commands 


* The proceeding seems to have been not unlike a reference to 
arbitration according to the present practice in english common 
law cases, only without the absurd waste of time and expense caused 
by the preparations for a trial by jury, which is found unsuited to 
the case; This absurdity will be more or less remedied when the 
new Judicature Act comes into operation. It is clear that the func- 
tions of the jnd^x have hardly any analogy, nor have they histo- 
rically any relation, to those of the}'s«r^. — ii. C. 
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on an Bx parte statement by tbe Plaintiff : a process lilte an Lect. 
Injunction obtained ex pai'U in Cbancery or a rule for a XXXI V. 
! Mandamus at Common Law. Tbe party to %vboni tbe pro- " 

visional command was addressed might show cause against 
it ; and if there then appeared doubt as to a question of factj 
this question was treated in tbe regular manner and remitted 
to 2b judex, 

“Wbat I have now described was tbe regular and ordinary 
I proceeding. In certain cases, wbicb it is not necessary to Sctra <yr(L'^ 

I detail, tbe Prtetor was said to have not only but 

s, cognitio. He might enquire into a question of fact, wbat- 

I ever might be its difficulties, and dispose of tbe whole case 

' without a judex or arbiter. This proceeding was called 

I judicium extra ordtnem. The Praetor, too, like some modern 

: courts of justice, exercised a voluntary jurisdiction in cases 

relating to contracts; lending bis auspices, not as a judge, 
but as sanctioning tbe proceeding; just as the Common 
; Pleas lent its sanction to tbe proceeding of a fine or recovery, 

or as tbe Scotch Courts do so to contracts or obligations 
1 recorded by consent in their books. 

r Tbe jurisdiction wbicb I have attempted to describe, and 

i the division of tbe judicial powers in certain cases between proceedlngr 

[ the Court above and an occasional temporary tribunal, seems S?untr 

I to have been altered about tbe end of tbe third centiuy. It 

i was in force in tbe time of Oaius : but in tbe time of Jus- 

I tiuian tbe old judicial establishments bad been completely 

j altered. It is for that reason asserted in the Institutes /wdie 

I omnia judieia mnt extra ordinem* Tbe cognisance of tbe 

j suit from its institution to its completion was then wholly 

I bad by a single judge, and tbe original practice, wbicb seems 

, to have been generally adopted, of dividing tbe judicial 

; power in tbe manner above mentioned, was dropped. 


LEOTUKE XXXV. 

Legislation of the Lrretors, 

Fbok tbe judicial functions of the Trmtores Urhani, I Lect. 
proceed to that power of direct legisktion wbicb they . ^XSIV. 
exercised at first with tbe tacit consent, and afterwards with ^ 

the express authority of the sovereign Koman People. 

Originally and properly, tbe Prsetor was merely a judge. The airect 
It was bis business to administer tbe Law, established by p(Jwe?o 7 tha 
the Supreme Legislature, in specific cases falling within his o/iginSiy 
jurisdiction. ‘ cowan ed to 

But the manner of administration, or tbe mode of pro- 
cedure, was left, in a great measure, to bis own discretion. 
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Fart II, Accoidingtyj eyery Prator, on liis accession to tlie Prator™ 
sMp, made and pnblislxed Ilules of Procedure or Practice to 
tended to |)e o"bseryed, during Ms continnance in office. 

Sucii was the direct legislative power originally exer- 
cised hy the Prators. But, in consequence of incessant 
changes in the circumstances and opinions of the Roman 
community, corresponding changes in its institutions were 
absolutely necessary. And, inasmuch as the demand for 
innovation was slowly and imperfectly supplied hy the 
supreme and regular legislature, the Praetors ventured to 
extend their direct legislative power, and to amend or alter 
the substantive law which properly it was their office to 
administer. 

As I have used the expression substantive law, I may 
here note that this name is applied by Bentham to the 
law which the Courts are established to administer, as op- 
posed to the rules according to which the substantive law is 
itself administered. These last, or the rules of procedure 
or practice, he has termed adjective law. 

Iadopt,forthepresent,thedistinctionbetweensubstan- 
tive and adjective law, although, as I shall show hereafter, 
it cannot be made the basis of a just division. 

Difference The Law introduced hy the Praetors was introduced (for 

Snerauna fche most part) by their Edicts. 

fficts Edicts, Orders, or Precepts, issued by the Prators, 

^ * were of two kinds : general and special. 

A general Edict was a statute, or a body of statute law j 
and was made and published by its author as a subordinate 
legislator. A special edict was an order, made in a specific 
cause ; and was made and issued hy its author as a judge. 

It appears, then, that the term ^ Edict ^ was often applied 
indifferently, to the general^rules or orders which were pub- 
lished by the Praetors as legislators, and to the special orders 
or commands which they made and issued as judges. But 
the term ^ Edict, ^ used simply and without qualification, i 

nearly always refers to the general or legislative Edict, And 
so, ^ edim's ’ or ^jm edicere^ applied to the Praetor, means to 
legislate directly i The act of judging (or of applying exist- 
ing law in specific causes) being denoted by the expression 
^ jus dieere ’ (or ^ jus decemere^'). 

In the orations of Cicero against Verres, ‘ edicere ’ and 
^ decernere ^ are directly and distinctly opposed in the senses 
which I have now referred to, Eor one of the charges 
against Yerres (who, as Governor or President of a province, 
was invested with theyws, edicendi) is this: quod aliter, 
atque ut edixerat, deorevisset : — ^that in the decrees or orders, 
which he issued as judge, he violated the rules, which he 
had established in his legislative capacity, hy his own 
general edict. In like manner, the general constitutions 
issued by the Emperors as legislators (when opposed to 
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the decrees wMcli they made as judges in the last resort) Lect. 
are frequently styled ^ XXXT^ 

Interdicere (as well as dicere and decernere) Is also op™ ‘ ' ** 

posed to edioere. But an mterdiotnm was a special and 
judicial order of a particular species. It was a provisional 
or conditional order made by the'^Pi'setor on the er 
statement of the applicant: the party to whom it was ad- 
dressed having the power of showing cause why the order 
should not be carried into eifect. 

^7 PrjBtor might publish a general edict at any period 
during his stay in oflice. But, generally speaking, all the laiSof tue 
rules or laws, which were published by any given Pr^tor, 
were made public immediately after his aecession, and were pemtuai, 
comprised in 07 te Edict, or constituted one Edict. 

The Edict published by any given Praetor was not legally 
binding upon Ms successor in the Prsetorship, and only ob- 
tained as Law till the end of the year during which he 
himself continued in office. And, accordingly, the general 
edicts of the Praetors, or their edicts' simply so called, are 
styled by Cicero and others ^ Edicta annual or ^ leges annuce.^ 

They are also stjl&d perpetual. When thus applied, the 
epithet ^perpetuaV is merely opposed to ^ occasional/ md 
is used to distinguish the general edicts of the Praetors from 
the special edicts or orders wMch they issued in their judi- 
cial capacity. 

But though the Edict of every foregoing Praetor was su- 
perseded by the Edict of his immediate successor in the 
office, every succeeding Praetor inserted in his own edict, all * f p^^fors 
such rules and provisions, contained in the edict of his pre- 
decessor, as had met with the approbation of the public or 
of the influential classes of the Public. For, as the legis- 
lative power of the Praetors was derived from the tacit con- 
sent of the sovereign people, its exercise was inevitably 
determined by general opinion. 

Such being ^the case, the Edict published by every suc- 
ceeding Praetor was a simple or modified copy of that pub- 
lished by his predecessor. If he simply corned (or trans- 
ferred) the Edict of the foregoing Praetor, his Edict was said 
to be tramlatitious, or tral^itious. This was indeed rarely 
the case. If he copied the Edict of his predecessor with 
certain modifications, the Edict promulged hy himself was 
partly Edictum tralatitium, and partly Edictum novum. 

It is remarkable that all the edicts of ail the successive why mine, 
Praetors are frequently considered as constituting one Edict, caiief* ffi 
They are frequently styled (in the singular number) ^the Edict; 
Edict f ^the Praetorian Edict ; ^ or ^ the Edict of the Prae- 
tors or Praetor.^ The process of translation or transference 
which I have attempted to describe, explains this form of 
expression. With reference to its promulgation^ the general 
Edict, which was in force at any given period, was the 
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Edict of tlie Prsetor wlio then occupied tlie PrjetorsMp. 
But with reference to its contents^ it consisted of a series of 
edicts, the joint work of a series of Pr^tors, forming a con- 
tinuous chain and an indivisible whole. 

And here I may remark, that, after the Praetors had 
legislated through a long tract of time, the general Edict 
of the Praetor for the time "being naturally consisted (for 
the most part) of derivative or translatitious rules. For a 
the legislative power of the Praetor was commonly exer- 
cised discreetly, the rules introduced originally hy the Prae- 
tor for the time being bore a small and insignificant propor- 
tion to those provisions of his predecessors which were also 
a part of his Edict, and which had accumulated through a 
series of ages. 

The aggregate of rules, which had been introduced by 
successive Edicts, and which were embodied in the edict 
obtaining for the time being, formed or constituted, at any 
given period, the portion of the Roman Law which was 
styled ^ Jm Prcetm'iumJ^ 

A part of the Roman Law (lilio much of the Law of 
England) w^as made by judicial decisions on specific or par- 
ticular cases. For in the Roman Law as in our own, 
decided cases exerted by way oi precedent an influence upon 
subsequent decisions, provided there was a sufficient train 
of uniform decision. This influence wms styled ^ auctoritas 
renim similiter judicatarum.’ 

And as most civil cases fell within the jurisdiction of 
the Praetor, most of the civil law, which was formed by 
judicial decisions, might have been styled with propriety 
^ praetorian law/ But, nevertheless, the term ^ jus pr<Eto- 
rium ’ was exclusively applied to the law which the Praetors 
made by their general edicts in the way of direct legislation. 

This is a fact which I cannot account for satisfactorily ; 
but which (perhaps) may be explained by the circumstance 
that the portion of the Roman Law formed by judicial de- 
cisions bore an insignificant proportion to the rest of the 
system. Demand for law of the kind was superseded, in a 
great measure, by the law which the Prsetors introduced in 
the exercise of their legislative powers. 

Theyits edieendi (or the power of legislating directly by 
general edicts or statutes) was not confined to the Prmtores 
Urhani. It was exercised by every magistrate of a superior 
or elevated rank, with reference to such matters as fell with- 
in his jurisdiction. It was exercised by the high priests or 
Fontifices maximL It was exercised by the Ediles, or the 
surveyors and cmrators of public buildings, roads, and mar- 
kets. With reference to cases arising in Italy, between pro- 
vincials and provincials, or between provincials and Roman 
citizens, it was exercised by the Frmtores Feregrini. In the 
jutlying provinces, it was exercised by the Proconsuls, and 
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otlier Presidents or EulerSj to . wliom the government ...of: ' , Ljsgt, 
those Provinces was coiimiitted hy the Eoiiian People. XXXV^ ^ 

The rules which were established fey the general edicts ' * ' 

of the magistrates who enjoyed theyW edicefncU^ were often 
considered as constituting a whole, and were styled (when 
considered as a whole) they'ws Imirn'cirium, The name is de- 
rived from the Jiomre^^ or honorable offices tilled by the 
persons who enjoyed and exercised the power of promul- 
gating general edicts. 

Hence it follows, that the prcstorimn was merely a 
portion of the honorarimn. But as no other portion of 
the jws was equal in extent and importance to 
the jm prmtormm^ the term ImnoraTkim is frequently 
restricted to the latter. 

The materials out of which the Prostores Urfeani con- Materials out 
structed theywa pmtorium appear to have been the follow- ju^^UTium 

jug*;,--. was formed* 

First; Those prsetors gave the force of Law (through 
the medmm of their general edicts) to various customary 
or merely moral rules which had obtained generally among*st 
the Roman people. 

Secondly: They imported into the Roman Law (through 
the same medium) much of that /its gentiwn^ or that sequal 
or common Law, which had been formed by the JPmtores 
Feregnn% and by the Presidents of the outlying provinces. 

Thirdly ; So far as the opinion of the Roman public in- 
vited or permitted such changes, they supplied the defects of 
the /its eivile, or proper Roman La v, and even abolished por- 
tions of it, agreeably to their own notions of public or gene- 
ral utility.—'' Jus Pr£8torium est ’ says Papinian * (juod prse- 
tores (siipplendi vel corrigendi juris civiiis gratia) intro- 
duxerunt, utilitatem puhlicmn^ 

Inasmuch as the body of law, formed by the Fmtores The term 
Urhaniy was pa,rtly derived from the jks gentium, and was = 

partly fashioned upon Utility (as conceived by the Prsetors 
and the public), it was naturally styled the Equity of the proved 
Prsetors, or was said to be founded by the Prsetors upon feSSm 
equitable grounds or principles. For (as I remarked in a 
former Lecture) the jm gentium was styled jm <Bquum-, %tmas', or 
whilst general utility (or principles of legislation supposed prUfr 
to accord with it) was often styled ^ ,/Fqnitas,’ It is said cipie, etc. 
in a passage of the Digest (referring^to a certain rule of the 
jm 2 n'(^torium) ‘ hoc diquitas suggeiit etsi jure deliciamur : ’ 
that is to say, the rule was commended by general utility 
(or equity), although it was not recognised by that portion 
of the Roman Law which was opposed to the jm prmtonmn 
by the name of ^ jm civile^ 

Inasmuch as the jm prmtormm grew gradually, or was 
formed by successive ’edicts of many successive Prastors, it 
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was not a formal system or digested body of law, but an iii"* 
condite collection or beap of single and insulated rules. No 
Prjetor tbougbt of legislating systematically: nor would Ms 
stay in office Iiave allowed bim to legislate systematica, llj, 
altbougb tbe opinion of tbe public bad favoured the at- 
tempt, and tbe supreme or re^ar legislature bad inclined 
to acquiesce in it. 

It is also remarkable, that even tbe substantive law in- 
troduced by tbe Edicts of tbe Pr^tors was implicated with 
procedure. 

If tbe Prfetor gave a right unknown to thejm civile, lie 
did not give that right explicitly and directly. He promised 
or declared, tbroiigb tbe medium of bis Cleneral Edict, that, 
in case any party should be placed in a certain position, be, 
the Praetor, would give him an action, or would entertain 
an action, if be should think fit to bring one. If the Praetor 
abolished a rule which was parcel of tbe jus civile, be did 
not abolish or repeal it formally or explicitly. He promised 
or declared, through tbe medium of bis General Edict, that 
in case an attempt should be made to enforce tbe rule by 
action, be would empower or permit tbe defendant to ex- 
cept to the piaintifi:‘’s action, or to defeat the plaintiff’s 
action by plea. 

Tbe actions (or rights of action) created by tbe Prmtoriau 
Edict, are frequently styled utiles* 

They are also frequently stjded ^ actiones in factum,’ or 
^ actiones in factum conceptse.’ A form of expression wbicli 
seems to have arisen from a peculiarity in tbe form of pro- 
cedure. Where an action was founded on thQ jus doUe, it 
would seem that tbe plaintiff not only stated bis case, but 
alleged or quoted tbe law upon wMcb be rested bis demand. 
Whence such actions were styled actions in jus, or actions 


* The author, apparently following Thibaut, derives the word 
‘utilis,’ as applied to these actions, from ^uti’ the adverb, because 
the action was given by way of analogy to a right of action obtain- 
ing according to t\\Q.jus cimki, I prefer "the more obvious derivation. 
The cause moving the Praetor to grant the action was utility, 
‘Utile visum est * quasi in rem actionem polliceri.’ D. xliii. 
18. (De superficiebus) 1. 1. § 1:^ — and the action is, moreover, 
utilU in the sense of being really available in contradistinction to the 
often illusory actions of the civil law. It is certainly hard to hnd a 
passage furnishing the eUnchus ; and for this reason, that the action 
is almost invariably given by way of analogy as well as on 
grounds of utility. But I think the burden of proof is on the sup- 
porters of the more ingenious derivation, and I am not aware that it 
is supported even by primci fade evidence which is unequivocal. 
Still less am I aware of any grammatical analogy for it. I should 
be surprised by the discovery of au obscure firagment containing the 
word ‘ quasilis.’ But to say that uti=szqtcasi is a long step to begin 
with. The idea in uti is not analogy, but similarity in the narrow 
sense of the word : uii — ita, fitted to a * tl — E, C. 
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mjmcmGepta... :Biit w an- action was founded on the 
jm pmtormmf ^pie' plaintiff merely stated tlie /aejfs witkout 
expressly referring to the law wMck gave kirn a rigkt to sue- 
And since tke aojJor merely detailed tke facts, Ms action was 
styled an action m factmn^ or an action in factum cmcepta. 

Under tke yirtual sovereignty of tke Emperors or Princes, 
at least till tke reign of Hadrian, tke Praetors continued to 
exercise tke properly legislative powers wkick tkey exercised 
lihei'd repuhlicd. But witk this difference- 

Ziherd repubUcdj the Praetors exercised tkose legislative 
powers by the express or tacit autkority of tke soverdpi 
Roman People, After tke virtual dissolution of tke popular 
government, tke Praetors exercised tkose legislative powers 
by tke express or tacit autkority of i^e E^nperoi^s or PrineeSy 
wko at first were substantially tkougk covertly^ and atlengtk 
were substantially and avowedly, monarcks or autocrators 
in tke Roman World. 

In tke reign of Hadrian, tke Jus Pr^etmium, or tke Prae- 
torian Edict, underwent a considerable ckange. It was 
amended or altered by tke juiisconsiilt Julian, and was tken 
publisked, by tke command of Hadrian, in tke form of a 
body of rules proceeding immediately from tke sovereign. 
Talnng tke terms loritten and unwritten in tkeir juridical and 
improper meanings, tke jus pT<Btonum passed from tke de- 
partment of unwritten, into the department of written law. 

Tke Prsetorian Edict, as publisked by tke command of 
Hadrian, was styled ‘perpetual/ in a new sigmiication of 
tke epithet. It was now not only perpetual in tke sense of 
being a general command remaining in force for tke Prsetor’s 
term of office, as distinguished from those occasional com- 
mands wkick he issued judicially in regard to specific cases. 
It was also perpetual in the sense of being calculated to 
endure in perpetuum, or until it should he abrogated by 
competent autkority. 

Whether tke Prsetors after this ckange under Hadrian, 
continued to legislate directly (or to legislate by g&nei*al 
edicts), is an agitated and doubtful question. But, however 
this may be, it is certain that tke Praetors ceased to legislate 
directly in tke course of the third century. 

At or before tke close of the third century, tke direct 
legislation of tke Prjetors, and also tke legislation of tke 
Populus, Plebs, and Senate, had yielded to tke avowed legis- 
lation of tke virtual monarcks or autocrators. Thencefor- 
ward to tke accession of Justinian, tke Umng Roman Law 
was drawn exclusively from the two following sources: 
namely, tke general and special Constitutions of tke Empe- 
rors or Princes, and tke writings of tke jurisconsults whose 
opinions were deemed authoritative. For since, in the 
absence of an Imperial Constitution to meet tke ease, the 
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tribunals were guided by tbe exposition of principles and 
solutions of cases contained in tbe wTitings of those juris- 
consults, these were in effect equivalent to statutes and 
judicial decisions. 

Having sketched the history of the Prostorian Edict to 
the accession and reign of Justinian, I will now note the 
efect of its structure on the arrangement of Ms Cucfe and 
Pandects. 

The Poman Law, as it was left by Justinian, lies mainly 
in his Code and Pandects : it having been the intention o"f 
their imperial projector, that they should comprise the whole 
of the Eoman Law which should obtain thereafter in the 
Empire. 

His Institutes are properly a hombooli for the instruction 
or institution of students; but since its publication was 
mhsequent to the publications of the Code and Pandects, it 
was regarded as a source of law, in so far as it conflicted 
with those two compilations, or was concerned with matters 
for which those two compilations had not pro'^dded. 

The publications of his Code, Pandects, and Institutes, 
completed the design of the imperial reformer. His Novels, 
or new Constitutions, were published subsequently ; and are 
merely partial supplements, or partial correctives, to the 
three compilations embraced by his original project. 

His Code is composed partly of edictal or general consti- 
tutions (i,e, statutes}, made and published by the Roman 
Emperors or Princes in their quality of sovereign legislators ; 
and partly of spedal constitutions {i.e. ■judicial decretes and 
orders) issued by Roman Emperors in their quality of sove- 
reign administrators. 

His Pandects are almost entirely composed of excerpts 
from writings by jurisconsults. Some of these excerpts are 
didactic expositions, in general or abstract terms, of laws or 
principles of law. Others are mere resolutions of specific or 
particular questions. As having been adopted and. published 
as law by Justinian, (who was sovereign in the Roman 
World,) these general expositions and particular resolutions 
are properly statutes and judicial decisions ; although those 
characters cannot he properly attributed to them as being 
the productions of their original authors. 

Each, therefore, of these two compilations is a compound 
of statute and judiciary law : being partly a collection of 
statutes proceeding immediately from a sovereign legislator, 
and partly a collection of judicial decisions proceeding im- 
mediately from a sovereign judge. 

The order or arrangement oi each of these two compila- 
tions is copied from the order of the Perpetual Edict: that 
is to say, the Praetorian Edict, (or chain of praetorian edicts,) 
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n& altered by the jimsconsult Julian, and published as Ijaw 
by the Emperor Hadrian. 

This appears from the Ckmmmim, (to adopt a modern 
expressioBj) prefixed to the Pandects, and styled ^ Be Corb- 
ceptime Biqestorum.’ By this Commission, Justinian com- 
mands Tribonian and his associates to arrange the selected 
exceiy ts, ‘ tarn secundum nost7i constitutionem codim, quam 
edicti perpetui imitationem.’ 

It is probable that the order of the Code and Pandects 
imitated the order of the Perpetual Edict, for the following 
reasons or causes. 

In the first place : No attempt had been eyer made to 
collect and arrange the Laws of the Populm or Flehs, nor 
the consults of the Senate, nor the constitutions of the 
Emperors, nor the judicial decisions of the subordinate tri- 
bunals. Consequently, The order of the Praetorian Edict 
(which, though a shapeless mass of occasional and insula, ted 
rules, was, at least, a collection of rules), was the only known 
model for the arrangement of the projected compilations. 
And, Tribonian and his associates being uninventive and 
servile copiers, ordered the matter of their compilations 
accordino: to the solitary pattern which the Edict presented 
to their imitation. In the Institutes indeed they followed 
Gains in the scientific or ^stematic method pursued by 
that most eminent Classical Jurist in Ms elementary treatise 
for the instruction of students. In this too they were servile 
copiers. And as this scientific method had never in fact 
been observed by any but institutional writers, they never 
thought of pursuing it in the composition of those larger 
compilations which were destined to embrace the detail of 
JustiniaMs legislation. ^ ' 

In the second place ; Many of the writings of the juris- 
consults whose opinions were deemed authoritative, were 
running annotations or commentaries on the juspi'cetorium. 
The arrangement of the Edict was therefore familiar to 
practising lawyers, and afforded some convenience on that 
account. 

Since the contents of the Code and Pandects were ar- 
ranged according to the order of the Praetorian Edict, their 
arrangement has as little pretension to the name of 

as if it were merely alphabetical. 

By many modem writers, it is supposed that the changes, 
which the Praetors wrought in the Koman Law, were intro- 
duced per ai'tes (or smreptitiously), and were a cheat upon 
the sovereign legislature. 

It is said, for example, by Heinecciiis, in his excellent 
Antiquities of the Koman Law; 
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Paft II ^QuaBiyis vero PrjBtores initio magistratns in leges 

^ ^ jurarent : revera tamen leges edictis siiis eyertebant sub 

specie sequitatis. Utebantur banc in reni yariis artibus, 
T0lutiJfe^^«om*5^^a ; quando; yerbi gratis, fingebant, rem HSU- 
cap tarn, qiise nsucapta baud esset, yel contra, etc.’ * 

Now wben tbe Praetor declared by bis Edict, Hbat, in 
certain cases, a thing acquired by usucapion would be by 
bim considered as not baying been so acquked/ be abrogated 
a portion of they wa civile avowedly and openly. And all 
tbe fictions by wbieb tbe Praetors upset tbe jm civile, were 
]ust as palpable as that to wbieb I now have adverted. 
They commonly consisted in feigning or assuming, ^ that 
sometbing wbieb obviously 7vas, was mt ; or that sometbing 
wbieb obviously was not, wasJ It is ridiculous to suppose 
that siicb fictions could deceive, or were intended to deceive : 
or that tbe authors of such innovations bad tbe purpose of 
introducing them covertly. 

The reason of fictions having been employed by tbe 
Prsetors as subordinate legislators and by subordinate judges 
in our own country appear to be twofold : — 1st, A respect 
for tbe law which they virtually changed ; 2n(Py, A wish 
to conciliate tbe lovers of things ancient. 

There is another class of fictions for which it is more 
difficult to account: e,g,, the fiction of the English Law, 
* that tbe husband and wife are one person : ’ or that of tbe 
Roman Law, Hbat tbe wife is tbe daughter of her husband.’ 
These probably owe their origin to ignorant attempts on 
tbe part of judges or law}"ers to account for laws originating 
in customs belonging to an ancient form of society, but re- 
pudiated by modem sentiments. 

That tbe direct le^slative power assumed by tbe Prgetors 
was not usurped and was not assu7ned cov&i'tly, will also 
amply appear from tbe following obvious considerations. 

It was assumed and exercised, from tbe beginning, with 
tbe tacit approbation, although not by tbe direct authority 
of tbe sovereign Roman People. For tbe law made by tbe 
praetors, in the exercise of this legislative power, was 
express statute law made and published conspicuously under 
tbe eyes of tbe people, whose interests it concerned, and 
who, by an expression of their will, might have abolished 
it, and called its makers to account. 

Add to this, that it was made and published under tbe 
eyes, and therefore with tbe approbation, of tbe Tribunes of 
the people : who by their veto might have prevented it from 
taking effect, and forced its authors to recall it. 

And though tbe legislative power exercised by tbe 
Praetors was not assumed in tbe beginning by tbe direct 
authority of the people, it afterwards was sanctioned 

* Antiq. Bom. Syntagma. Ed. Haubold. Lib. I. Tit. 2. c. 24. 
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directly fey acts of tlie sovereign legislature. For numfeer- 
less hgm of tfee witli niimfeerless comw/jJa 

of tlie senate, assume tliat is parcel of tke 

Roman law, and accommodate tlieir enactments to its pro- 
visions : just as Acts of our own Parliament are moulded 
and fasliioned on tfee judge-made law of the trifeunals. 

The ofevious truth is, that in Rome (as in most othei 
communities), powers of legislation, dii'ect and judicial, 
were assumed and exercised fey sufeordinate judges ; at first 
with the tacit approfeation, and in time fey the direct au- 
thority, of the sovereign legislature. 

In almost every community, such has feeen the incapacity, 
or such the negligence, of the sovereign legislature, that 
unless the work of legislation had been performed mainly 
fey sufeordinate judges, it would have feeen performed most 
ineffectually or not at all. 

Perceiving this palpable truth, the sovereign legislature, 
in almost every community, has permitted and authorised 
subordinate judges to perform legislative functions. And 
while law made fey sufeordinate judges has thus obtained, 
in almost every community, on account of its ofevious 
utility, jm pi'cetoHwm -wm peculiarly acceptable to the 
Roman people, because (although judge-made) it was mt 
judiciary law imbedded in a heap of particular decisions, but 
was clear and concise statute law, really serving as a ^de 
of conduct. In the Digests, it is favoiuafely contrasted, for 
this very reason, with judiciary law: the certainty of the 
one feeing opposed to the comparative unceifainty and qx 
post facto operation of the other. 

* Magistratus quoque (says Pomponius) jura reddefeant. 
Et ut scirent cives, quod jus de quaque causa quisque dic- 
turus esset, setpie ^yrmnunirent, edicta magiscratus propone- 
feant: quoe edicta praatoriun jus honorarium constituenmt.^ 
Lord Coke’s redactions (if authorised) would have strongly 
resembled Praetorian Edicts, and been statute law: for law 
given in general formulae is statute law. 

It is to fee regretted, that the legislative power of the judges 
is not exercised directly and avowedly with us, as it was in 
Rome*, that judge-made law is not made in the form of 
statute law, but in that of judiciary law ; that our Courts do 
not, like the Praetors, express and publish their lawin the form 
of general rules, and thus legislate openly instead of covertly. 

The incapacity of a sovereign legislature to perform in 
detail the business of legislation is inherent in the constitution 
of most societies. The incapacity inherent m a hereditary 
monarchy is obvious. Legislatures consisting of numerous 
bodies have also peculiar incapacilies, which obviously are in- 
creased in proportion to the number to fee convened j and 
which especially affected such legislatures as the assemblies 
of the popmlm and plehs at Rome. 
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T3ie basiness of legislation ouglit to be performed hy 
persons at once tboimigbly versed in tbe sciences of juris- 
prudence and legislation, and in tbe particular system of tbe 
given community : Tbe sovereign legislature " merely au- 
thorising and^ cbecking, and not affecting to legislate 
itself. Tbe difficult in our country in carr 3 ing out sucli 
a mode of legislating, as well as of allowing judges to 
legislate directly, arises -bom constitutional jeahuBy \ a feel- 
ing wbieb is absurdly capricious in tbe objects selected for 
its aversion, 

I may here remark upon a strange inconsistency of 
Hugo and other German jurists, wbo are great enemies of 
codes, and admirers of customary law, as being made by tbe 
people tbemselves, but wbo yet profess tbe greatest admma- 
tion of tbe Boman Law, 

As lovers of customary law, they depreciate statute 
law generally, and especially abbor codes, or compact 
and systematic bodies of law. As bistorians and ad- 
mirers of tbe Boman Law, tliey insist (and justly insist) 
on those excellencies of tbe jus ppmtorium which I have 
briefly stated or suggested. They do not perceive that those 
excellencies belong to it <zs heing a faint a'p^roach to a code ; 
and that tbe;^ belong to a well-made code in a degree in- 
comparably higher. 


LEOTUBE XXXYI. 

Jus Bmtorium and English Eqwity Compared. 

It has been bnagined by many, that tbe distinction 
between Law and Equity is necessaiy or essential ; or, in 
other words, that eve^g system of positive law is distinguished 
or distinguishable into Law and- Equity. But, in timth, 
tbe distinction is merely historical and confined to tbe par- 
ticular systems of some societies. And tbe equity obtaining 
in any of tbe systems to which tbe distinction ‘is confined, 
is widely different from the equity obtaining in any of tbe 
rest. 

So far is the distinction from being universal and neces- 
sary, that I believe it is nearly confined to tbe Boman and 
English Law : comprising in the pbi'ase ^ English Law ^ tbe 
law" of those American states which have borrowed ffom 
the Enghsb system a great part of their law and with it tbe 
distinction between Law and Equity in tbe English sense 
of tbe terms. 


* Equity ' of English Cou^rts. 
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In otlier particular systems there is equity IB tlie various Lect. 
senses "before mentioned judicial impartiality impartial XXXVI. 
maxims of legislation : — the arhitrium of the judge the ' * ^ 

parity or analogy which is the ground of the so-called inter- 
pretation ex ratione legis. But there is no body of positive 
kw, distinguished by the name of equity, and opposed 
under that denomination, to other portions of the legal 
system. 

In Erance, for example, the an'iU rSglemmtaireSj issued 
by the ancient parliaments, bore a close resemblance to the « 
eiicta of the Boman Prsetors. Eor they were properly 
statutes, not concerned exclusively with mere procedure or 
practice, and often annulling or modiMng laws proceeding 
immediately from the sovereign legislature. But the law 
so made never acquired the name of Eqnity ; nor was it, I 
believe, distinguished from the rest of the legal system, by 
any appropriate denomination: nor was there ever in France 
any body of law styled Equity in a sense resembling the 
English sense of the word. 

The origin and history of the peculiar Courts in this 
country, styled Courts of Equity, has been given with great 
clearness by Blackstone, in probably the best chapter of his 
whole work. From the facts detailed by him, it is obvious 
that equi^ arose from the sidkiness and obstinacy of the 
Common Law Courts, which refused to suit themselves to 
the changes which took place in opinion and in the circum- 
stances of society. If the Oomdis of Common Law had not 
refused to introduce certain rules of law or of procedure 
which were required by the exigencies of society, the equi- 
table or extraordinary jurisdiction of the Chancellor would 
not have arisen, and the distiuction between Law and Equity 
would never have been heard of. If, for instance, the Com- 
mon Law Courts would have extorted evidence fr’om the 
parties, plamtilfs would not have had recoiu’se to the Chan- 
cellor to obtain the power of interrogating the defendant. 

If, again, the Common Law Courts would have consented 
to enforce certain trusts ; trusts as a subject of the juris- 
diction of Courts of Equity would never have been heard 
of. There would indeed have been trusts, and suits in rela- 
tion to trusts, these being involved in^ almost all law, but 
those particular classes of trusts which are enforced by 
Courts of Equity would never have been heard of, as dis- 
tinguished from others. 

Not only is this verbal distinction peculiar to the Homan 
and to the English Law, hut it means in each of those sys- 
tems, something peculiar to those systems respectively. 

From the historical sketch given in former Lectures, it 
has hm how peculiar the origin of the 
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law. The history of the equitable jurisdiction of the 
English Chancellors may he found in the Commentaries uf 
Sir William Blackstone/ and in a work of Chief Baron 
GilTbert 

I shall Contrast the two systems, for the pmpose of 
showing how dissimilar they are, and of adding a few short 
remarks. 

The first difierence is, that the Prmtorian Equity was ad- 
ministered hy the ordinary civil tribunals; English Equity, 
«ihy an exceptional or extraordinary tribunal.'^ 

A second, and still more important, difierence is, that the 
equity administered by the Eoman prsetors %Yas statute law, 
or law expressed and published in an abstract or general 
form : whereas Chancery iavr is for the most part not statute^ 

judiciary hm, 

A third distinction is that the subjects with which Prm- 
torian Equity and English Equity are conversant are widely 
different. I shall merely mention two or three remarkable 
cases. 

By the ancient law of Home succession ah intestato was 
confined exclusively to agnates — males related through males. 
The Praetors, hy gradual innovations, altered the whole law on 
this subject, by letting in cognates or relations in the female 
line in preference to remoter agnates. The law on this sub- 
ject, as laid down in Justinian’s Code and Novels, is entirely 
copied from the prsetorian equity ; and, transmitted through 
the medium of the Canon law, forms the foundation of the 
law obtaining on this great subject in England and through- 
out Europe. 

Under the influence of similar good intentions thePrsetors 
gradually limited the power of testamentary bequest. By 
the Twelve Tables a testator was empowered to dispose of his 
property utZ 

The prastors afterwards took upon themselves to set 
aside wills by which a father disinherited his children ; and 
afterwards gave the children, in spite of the will, a certain 
portion. This was the origin of the legitima portio of the 
Eoman Law, the legitime of French Law, In time this 
determinate portion came to be adopted by the sovereign 


* This is changed («at least in name) by the Judicature Act of 
1873, the operation of which is postponed for the present. As, 
however, Courts, which will be practically Courts of Law and Courts 
of Equity, wull for some years continue to sit at Westminster and 
Lincoln’s Inn respectively, the * fusion ’ of Law and Equity which is 
imperfectly attempted in that Act will be still more imperfectly 
carried out in practice. — E. C. 

t A different view, however, of the original intention of this law 
of the IVelve Tables will be found in the able and ingenious chapter 
on the history of testamentary succession in Maine’s Ancient Law, 

-B-a 
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legislature, and now obtains as law in probably every coimtrj 
in Europe except .England.**^ 

Our Oourts of Equity bave never meddled vetb tbe sub- 
ject of succession or with tbat of testamentary disposition. 
Tbe maxim, mquitas sequitur legem bas on these subjects been 
strictly adhered to. 

On the other hand, one of the principal subjects of the 
jurisdiction of om’ Oourts of Equity, is what are called tech* 
nically not that trusts ai’e peculiar to equity, since 

they are of the essence of all law whatever ; but that there 
are certain trusts which are not enforced by the ordinary 
tribunals. In the Homan Law there were also what were 
fideicommissa, equivalent to trusts ; but these, it is 
remarkable that the tribunals and the prsetors themselves 
would not enforce; they were first enforced by the Emperors. 
Thus, then, one of the chief subjects of the equity jurisdic- 
tion of the Ohancellor was completely excluded fiom that of 
the Homan Praetor. 

The only resemblances between Homan and English equity, 
are, in fact, two. First, they both are unsystematic in their 
form, and were introduced by gradual innovations. Neither 
of them is a system of Law. It is impossible to give any 
idea of either, in general or abstract expressions, in order 
to convey any notion of them, it is necessary to enter 
into the whole extent of the details. The notion that 
there is any essential or necessary distinction is the merest 
absurdity. 

The other resemblance is, that in both cases the party 


* I should think it probable that the Ugitime of the old French 
law as it existed in the Pays de Coutume, had a more homel3’', though 
not less venerable origin, in the archaic notion of the community of 
goods in the fiiimilj’' subject to the right of administration cf the 
husband and father. To a similar origin, and not to a Roman 
source, I think, should be referred that division of the moveable 
goods which in the twelfth century was common to England and 
t^cotland, and which in the latter country remains unchanged to this 
day. The division is'tripartite, if wife and children both survive ; 
bipartite, if wife only or children only. One share is subject to the 
disposal of the deceased ; the remaining shares belong to the wife and 
children respectively. The children’s share, in Scotch law, was 
anciently and properly described as the i»aima’ part ; but when the 
study of the civil law became prevalent, it was improperly and bj’’ 
analogy st^ded the legitim. The division obviously corresponds 
neither to the qtiarta legitima of the middle Homan law, nor to the 
rule adopted by J ustiniau. It is indeed not uiiHkeh" that the prin- 
ciple of legitim introduced by the Praetors was part of jus gentium 
which thej’' observed to prevail as custom in surrounding nations-— a 
custom which had been virtually abrogated at Rome itself, owing to 
the sweeping terms of the law of the Twelve Tables. The shares of 
the wife and children appear to have vanished in England owing to 
the accident of their having been marked by the ambiguous word 

ratkmabilespartes (see Blackstone, vol, ii. p. 492). — E. C. 
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:;'-:]p4RT II' said, to administer equity affects not to alter* tie' other , sys-^ 
" tenij l}iit to correct or supply its deficiencies. ■ In ostentj or 
to appearance, the law which is superseded still' continues to 
■ exist; so that there are two systems existing at the same 
time, containing conti*ary provisions as to the same matter ; 
one of them the shadow of a law which has been superseded 
but is feigned still to exist as law, the other the law which 
has superseded it. 
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l2«- the following discom'se, I shall call your attention to 
a few of the numerous difierences which distinguish statute 
law (or law made by direct, or proper legislation) fiomjudi-- 
dan/ latv (or law made by judicial, or improper legislation). 
And having stated or suggested a few of those nmnerous 
differences, I sliall remark upon the advantages and disad- 
vantages of judicial or improper legislation, and the possi- 
bility of excluding that prevalent mode of legislation, by 
means of codes j or systems of statute law. 

By the opposed expressions ^statute law ’ and ^ judiciaiy 
law,’ I point at a dillerence, not between the som'ces from 
which law proceeds, but between the modes in which it 
begins. By the term ^ statute law,’ I mean any law (whether 
it proceed irom a subordinate, or fi'om a sovereign source) 
which is made directly, or in the way of proper legislation. 
By the term ^judiciary law,’ I mean any law (w'hether it pro- 
ceed from a so vereign, or a subordinate som’ce) which is made 
indirectly, or in the way of judicial or improper legislation. 

I must here interpose a remark upon the phrase ^ iudi- 
ciary law,’ In using it I have the authority of Bentham, 
who styles the law which is made by judges, as properly and 
directly exercising their judicial functions, ^ judiciary law.’ 
In the language of the French Code, too, the judicial deci- 
sions of judges are opposed under the names ^ 
ciaires ’ to their ^ ari’^ts g^ntoux et r^glementaires,’ Le, their 
statute laws. The judicial law has been applied by 
Sir Samuel Komiily and others, and would answer the pur- 
pose nearly as well. Unwntten law is inappropriate as well 
as ambiguous, as has been already pointed out. ^ Common^ 
law is inadequate, as not comprising the whole of ]iidiciary 
law. Judge-made law will not do, because it would include 
the statute law made by subordinate judges. 

The principal or leadingdifferencobetweenthoseMnds of 
law which I thus mark by the terms statute and judiciary 
law is, I apprehend, the following ; 
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A law made judicially, is made ob tlie occasion of a judi- 
cial decision. The direct or proper purpose of its immediate 
author is the decision of the specific case to which the rule 
is applied, and not the establishment of the rule. Inasmuch 
as the grounds of the decision may serve as groiinduS of deci- 
sion in future and similar cases, its author legislates substan- 
tially or in efiect : and his decision is commonly determined 
by a consideration not only, of the case before him, but of 
the efiect which the grounds of his decision may produce as 
a general law or rule. But his direct and proper purpose is 
not the establishment of the rule, but the decision of the 
specific case. He legislates m p'operhj judging^ and not m 
properly legislating, 

A statute law is made solely and professedly as a law or 
rule. It is not the instrument or mean of deciding a specific 
case, hut is intended solely to serve as a rule of conduct, 
and therefore to guide the trihunals in their decisions upon 
classes of cases. 

The principal difibrence, therefore, between statute and 
judiciary law, lies in a difierenee between the forms in which 
they are respectively 

A statute law is expressed in general or abstract terms, 
or wears the form or shape of a law or r ule. 

A law (or rule of law) made by judicial decisions, exists 
nowhere in a general or abstract form. It is implicated 
with the peculiarities of the specific case or cases, to the 
adjudication or decision of which it was applied by the 
trihunals ; and in order that its import may be correctly 
ascertained, the circumstances of the cases to which it was 
applied, as well as the general propositions which occur in 
the decisions, must be observed and considered. The 
reasons given for each decision must be construed and 
interpreted according to the facts of the case by which 
those reasons were elicited ; rejecting as of no autho- 
rity any general propositions which may have been stated 
by*'the" judge, but were not called for by the facts of the 
case, or necessary to the decision. The reasons when so 
ascertained must then be abstracted from the detail of cir- 
cumstances with which in the particular case they have been 
implicated. Looking at the reasons so interpreted and 
abstracted, we arrive at a gxoimd or principle of decision, 
which will apply universally to cases of a class, and which, 
like a statute law, may serve as a rule of conduct. 

Without this process of abstraction, no judicial deci- 
sion can serve as a guide of conduct, or can be applied to the 
solution of subsequent cases. For as every case has features 
of its own, and as every judicial decision is a decision on a 
specific case, a judicial decision a whole, (or as considered 
in cmeretOy) can have no application to another, and, there- 
fore, a difierent case. 
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pAiti n. And here I will remark (before I proceed further) an 

' " enormous fault of Justinian’s Pandects and Gode^ considered 

aiuit“o¥Si*e^^ as a coffe (in the modem acceptation of the term :) that is to 
Pandects and saj, ES a Dodj of general rules. 

gStreKa 1 showed in a previous Lecture, by a description of the 
matter of the Code and Pandects (p. S06 that each 

of those two compilations is a compound consisting partly 
of statute and partly of judiciary law. 


I now proceed to show that the principles of construction 
or interpretation of rules of these two classes is essentially 
diverse. The primary index to the intention with which a 
statute was made, or the primary guide for the interpreta- 
tion of a statute, is the literal and grammatical sense of the 
words in which it is expressed. It is true that if the literal 
meaning is indeterminate or ambiguous, the interpreter may 
seek in other indicia^ the intention of the legislatui’e ; — for 
example, in the reason of the statute, as indicated by the 
statute itself ; in the reason of the statute, as indicated by 
its history — the mischief to he remedied; or in the clear 
enactments of other statutes made by the same legislatime 
in pari materia. 

But if he be able to discover in the literal meaning of 
the words any definite and possible purpose, he commonly 
.ought to abide by the literal meaning of the words, though 
it vary from the other indices to the actual intention of the 
legislature. For, the statute being framed for the very pur- 
pose of laying do^vn a rule to guide the tribunals, it" must 
be assumed that the terms in which the law is expressed 
were carefully measured. If the interpreter might ad lihitum 
desert the literal meaning, it would be impossible for the 
legislator to express his meaning in terms which would cer- 
tainly attain their end. 

But the primary index to a rule created by a judicial 
decision is not the grammatical sense of the very words or 
terms in which the judicial decision was pronounced by the 
legislating judge ; Still less is it the grammatical sense of 
the very words or terms in which the legislating judge ut- 
tered his general propositions. As taken apart (or 'by them- 
selves), and as taken with their literal meaning, the terms 
of his entire decision (and, hfortionj the terms of his gene- 
ral propositions) are scarcely a clue to the rule which his 
decision implies. In order to an induction of the rule which 
his decision implies, their literal meaning should be modified 
by the other indices to the rale, from the very commence- 
ment of the process. From the very beginning of our en- 
deavour to extricate the implicated rule, we should construe 
or inteipret the terms of Ms entire decision and discourse, 
by the natme of the case which he decided ; and we should 
construe or interpret the terms of his general or abstract 
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propositions, by tlie yarious specific peculiarities wlaicli tlie 
decision and case must comprise. - For, it is likely tkat tke 
terms of bis decision were not rery scrupulously measured^ 
or were far less carefully measured tkan tliose of a statute ; 
insoinucb tliat tlie reasons for Ms decision, wMcb tbeir literal 
meaning may indicate, probably tally imperfectly with tbe 
reasons upon wMcb it was founded. And Ms general pro- 
positions are impertinent, and ought to baye no autbority, 
unless tbey be imported necessarily (and therefore were pro- 
yoked naturally) by bis judicial decision of tbe yery case 
before him. It is even unnecessary that tbe general grounds 
should be expressed by tbe judge. In which case, the only 
index is, tbe specialities of tbe decision as construed by (or 
receiving light* from f the nature of tbe case decidsd. * An 
inference ax rd naturd. 

No w not only does a - large portion of tbe Code and Pan- 
dects consist of judicial decisions or opinions wMcb, having 
the sanction of tbe Imperial Compiler, are tantamount to 
judicial decisions, but w^bat is worse, the portion of tbe 
'Code and Pandects which consists of such decisions and 
opinions, is constructed with so little reflection and so little 
sldll, that tbe gf^seral reasons or principles wMcb were tbe 
bases of tbe decisions and opinions are often extremely un- 
certain. For, in order (it may be presumed) to attain con- 
ciseness, or to get at propositions ot an abstract or general 
form, tbe facts of tbe cases contained in tbe Code and Pan- 
dects are often suppressed by the compilers. Tbe general 
propositions contained in the special Constitutions, or in tbe 
analogous opinions of tlie jim.sprudential writers, are detached 
from tbe facts to which they were applied, and which are 
requisite guides to their exact import. 

Oonsequeiitij, before we can arrive at their exact import, 
we must perform a double process. From tbe remaining 
fragments of tbe particular case to vrMcb a proposition of 
tbe Mud was applied by the judge or jurisconsult, we must 
gather the resiuiie of tfiat specific case. And having thus 
conjectured tbe subject of the decision or opinion, we must 
collect tbe import oi’ tbe proposition (as a general principle 
or rule), by tbe process of abstraction and induction to 
which I have already adverted. 

It follows from what has preceded, that law made judi- 
cially must be found in the general groun-is or reasons of 
judicial decisions, detached or abstracted from tbe specific 
|>eciiliariti©s of tbe decided or resolved cases. Since no two 
cases are precisely alike, the decision of a specific case may 
partly turn upon reasons which are suggested to the judge 
by its individual pecidiaritie® or difierences. And that part 
of the decif^ion which turns on those differences (or that part 
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©f 'tli0' decision wMcIi consists of tliose special reasons) ca"#-. 
not serve as n.precedmt for subsequent decisionSj and cannot 
serve as a rale or guide of conduct. , 

Tbe general reasons or principles of a judicial decision (as 
tbus abstracted from any peculiarities of the case) are cc m» 
monly styled, by writers on jurisprudence, the ratio decidendi 
ilnd this ratio deddendi (which is simply the rule of judi- 
ciary law ascertained by the process of abstiaction and in- 
duction from the decision or decisions in which it is con- 
tained) must he carefully distinguished from that which is 
commonly called ratio legis. The latter is the end or pur- 
pose which moved the legislator to establish a statute law, 
or some part of the provisions of a statute. It is not a law; 
nor is it the primary guide to the interpretation of statute 
law, although it may be looked on in some cases as an aid 
to interpretation. 

And here I will briefly remark, that, when I speak of a 
rale made by a judicial decision, I do not speak of a deci- 
sion which is a mere application of previously existing law. 
In every judicial decision by which law is made, the raiAo 
decidendi is a neiv gTound or principle, or a ground or prin- 
ciple not premomly law, 

A statute law, then, is expressed in general or abstract 
terms which are parcel of the law itself. And, consequently, 
the proper end of interpretation is the discovery of the mean- 
ing which was actually annexed by the legislator to those 
very expressions. For if judges could depart ad libitum 
feom the meaning of those expressions, and collect the pro- 
visions of the statute from other indicia^ they would de- 
sert (generally speaking) a more certain, for a less certain 
guide. 

But a rule of law established by judicial decision, exists 
nowhere in precise expressions, or in expressions which are 
parcel of the ratio deddendi The terms or expressions 
employed by the judicial legislator are rather faint traces 
from which the principle may be conjectured, than a guide 
to be followed inflexibly in case their obvious meaning be 
perfectly certain. 

Broad as the distinction is between the interpretation of 
statute law and the analogous process of induction by which 
a rule is extracted from a judicial decision or decisions, the 
two distinct processes have commonly been confounded by 
those who have written on the interpretation of the Roman 
law. 

Most of the modern Civilians who have treated of in- 
terpretation have applied to the statute contained in Jas- 
tinians compilations, and to the deddmis and casuMoal 


mMiom wMcli tlie compilations also comprlse^, tlie same 
roles of interpretatioa or construction. 

For example : Tliej liaTe confounded estemive interpre™ 
tatioxi of statute Law witli the application of a decided case 
to a resembling case. ' ' ' ■ 

Tlie so-called • mterpretation of statute law, ar 

mtimie ie[/i% is the extension of the provisions of the law to 
a case which they do not comprise, because the case falls 
within the scope of the law, although the provisions of the 
law do not include it. There is truly an extemmn of the law. 

But the appHcation of a decided case to the solution of a 
aimilar case is the direct (ipjdicatimi of the judiciaiy law it- 
self, and not the estenmmi of the law agreeably to its reason 
or scope. For, here, the law c<annot be extended agreeably 
to the reason of the^ decision, inasmuch a,-s the reason of the 
decision (or the groiind or principle of the decision) is it- 
self the law. The appHcation, therefore, of a decided case 
to the solution of a .resembling -case, is the direct suhmmj)- 
tion of a case to which the law itself directly applies, and 
not the extension of a law ex ratimu (^m to a case or B^edes 
&bvmiem which the law does not embrace. 

Again : One of their commonest rules of interprehitioU' — 
cessarite ratimie legis, cessat lex tpm — ^applies solely to pre- 
cedents, and does not apply to statute law. For in statuh 
law, the law is one thing, the reason another 5 the law, as a 
command, may continue to exist, although its reason has 
ceased, and the law consequently ought to be abrogated ; 
but there it is, the solemn and unchanged will of the legis- 
lator, which the judge should not take upon himself to set 
aside, though he may think it desirable that it should be 
altered. But in the ease of judiciary law, if the ground of 
the decision has fallen away or ceased, the ratia 'decidendi 
being gone, there is no law left. 

Brofessor Thibaiit of Heidelberg -(in Ms Interpretation of 
the Roman Law) was the drst (I believe) who saw distinctly, 
that the rules of interpretetion wMea will apply to the 
Edictal Oonstitutions conteined in'' Justinian^s compilations, 
have little or no applicability to th.0S6 judicial decisions (or 
to those solutions of eases that are- 'analogous to judicial 
decisions) which the same compilations also embrace. 

It is to be regretted ^lat the excellent work of Professor 
Thibaut* is on the interpretation of -the Roman law only, 
not on the interpretation of law -ia-^' general^ for, conse- 
quently, owing to the strong peculiarities of Justinian's 
compilations, it has little to do with the general principles 
of construction. But I am seai’cely acquainted with any 



* Thibaut, Theorie der logisehen Auslegimg des rSmiacheic 
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Book wMcE, withiB, so small a compass^ contains so miicli 
ori^nal tliinking. As was said By Cjassendi of some work 
of Hobbes’, parvus est libelhm, at ineduUd seatet, 

I must bere adyert to tbe phrase ^ Competition of opposite 
analogies ’ in a passage of Paley, which has been controverted 
bj^ Sir Samuel Eomiily in a paper in the ^Edinburgh He- 
view’ on Codification.* Paley ’s proposition is this: — 
^ After all the certainty and rest that can be given to points 
of law, either by the interposition of the Legislature, or the 
authority of precedents, one principal source of disputation, 
and into which indeed the greater part of legal conlioversies 
may be resolved, will remain still, namely, the competition 
of opposite analogies.’ Sir Samuel Koiidlly denies that this 
^source of disputation,’ as Paley calls it, can arise in the 
case of statute law, but maintains that it is peculiar to 
judiciary law. 

Now the ‘ competition of opposite analogies ’ (if the phrase 
mean anything) cannot apply to the process of the discovery 
of a rule of judiciary law by abstraction or induction as 
already indicated. If the rule of law has been inferred 
from one decided ease, it cannot have been founded on 
opposite analogies. If it was established by several decided 
cases, it was founded on the resembling" and not on the 
diftering properties of those several cases. 

Paley probably refers, not to the discovery of the rule, 
but to the application of it to the case awaiting solution. 
That case may in some points resemble the hv^othetical or 
abstract case which is the sul:^ect of the rule proposed to 
be applied. It may in other points resemble a hypothetical 
case which forms the subject of a difierent rule. These are 
certainly competing analogies. But they are not peculiar to 
judiciary law, and occurwhere law of any kind is tobe applied. 

[Probably what Sir S. EomiHy refers to, is a very dif- 
ferent process of applying judiciary law, not imfrequently 
resorted to, and which one is sometimes in practice com- 
pelled to resort to, in despair of discovering the ratio 
decidendi of the cases. Instead of first inferring the rule 
of law and then applying it, we compare the circumstances 
of the case awaiting solution with those which existed in 
one or more cases which have been already decided j and 
having ascertained which case it most resembles, assume 
that the decision will be similar. This is a method not so 
much of judging, as of guessing what the decision of a 
judge or of a Court of Appeal . is likely to he. The method 
(if it may be called one), although a blind guide, sometime.'^ 
answers in the dark as well as another. The student is, 
however, recommended to endeavour, if possible, to discoveT 


♦ Edin, Eev, voL xxix. p. 224. 
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l;lie immipk of tlie decisions relied on before attempting to 
apply tliem.—R. 0,] 

As 1)eiiig , connected with tbe subject wMcIi^I am 'now 
considering, 'I will advert to a foolisb remark of Sir William 
Blackstone concerning tbe judicial decretes of tlie Eoman 
Emperors. 

He tells us that tliese decretes, ‘ contiary to all true forms 
of reasoning, argue from particulars to generals.^* 

Tke truth is, that an imperial decrete of the kind to, 
’which Blackstone alludes, is a Judicial decision establishing 
a new principle. Consequently, the application of the new 
principle to the case wherein it is established, is not the 
decision of a general by a particular, but the decision of a 
particular by a general.* Ii he had .said that the jjrinciple 
applied is a new principle, and, tlierefore, an ex.pmt facto h,w' 
■with reference to that case, he would say .truly, , But the 
same objection (it is quite manifest) applies to our own 
precedents. 

What hindered him from seeing this, was the childish 
fiction employed hy our judges, that judiciaiy or common 
law is not made by them, but is a miraculous something made 
by nobody, existing, I suppose, from eternity, and merely 
declaimed from time to time by the judges, if his being the 
case, of course there can be no cx post facto legislation in 
the English judiciai'y law. 

The natural or customary order in which the law of any 
country arises, or is founded, seems to be this : 

Ist. Rules of positive morality. 

2ndly. The adoption and enforcement of these roles by 
the tribunals. . 

3rdij, The addition of other rules drawn from the former 
by consequence or analogy. ■ 

4thly. The introduction of new rules by the judges pro- 
prio arMtrio ; and illations from these. 

5thly, Legislation proper, by x,he sovereign legislature, 
in the same order. 

6thly. The action and reaction of judicial legislation 
and legislation proper. 

7thly and lastly : A Oode. 

The conception of a code, or systematic and complete 
body of statute law, intended to supersede all other law 
whatever, does not seem to belong to any age less civilked 
tiran oux own. It is essentially a modern thought.t 

* Tol i p. m. 

t xVnciently, ail collections of laws (or legal rules) promulged by 
the legislature, were called Codes. The modern idea of a Code — a 
complete and exclusive body of law — did not arise till after the mid- 
dle of the last century. First examples of such Codes : in Prussia, 
1747 5 Austria, 175S Russia 1767;' France, 1703 j Italy, 1366. 
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It does indeed appear from tlie Pandects, tliat JiistiniaiQ 
intended ■ them and the. Code to he. the only law thereafter 
to obtain in the Roman Empire ; but we can only marvel at 
the con,ceit. For those compilations were no sooner pro- 
iimlgated, than he was obliged to set about a new edition 
and to add to them a body of Novels as big as themselves. 

Tliis, however, is the only example occiiriing, as fei’ as I 
am aware, in ancient times, which can he considered as an 
approach to the conception of a Code. Omsar’s idea does 
not seem to have gone beyond a compilation of the logQZ of 
the populus and^/e^i' ; a digest of the then existing statute 
law. 

The conceptions entertained of a Code in modern times 
have generally been as indistinct as Justinian’s. And this 
is the chief cause of the imperfections of all recent attempts 
at codification, and the cause by reason of w'hich the codi- 
fiers have left to he covered by judiciary law the wdlderness 
which they knew not how to deal with. 


LECTURE XXXVin. 

G^'oundless Ohjectiom to Judicial Legisktiim, 

HAVI 25 G touched upon a few of the numerous differences 
which distinguish statute from judkiary law, I pass to the 
advantages and disadvantages of judicial or improper legis- 
lation, and the possibility of excluding that prevalent 
mode of legislation, by means of codes^ or systems of statute 
law, 

I will first consider some groundless objections which 
are made to judiciary law. I then will remark on some of 
the evils wnth w’-hich it really is pregnant. I shall then 
proceed to the question of codification. 

It seems to be denied by Bentham, that judiciary law is 
properly law. He says it consists, at the most, of quad'- 
commands. 

This objection I have already partly answered. It sug- 
gests, however, in this place the foilownng remark. 

It appears to me that judiciary law, whether made by 
the sovereign or by subordinate judges, quadrates with 
Bentham s owm definition of a genuine hut tacit command, 

given in a note to his * Fragment on Government.’ 
Where it is perfectly w»eli Imown to he the will of the 
sovereign that the principles or grounds of judicial decisions 
should be observed by the subjects, as rules of conduct to 
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be enforced by sanctionSy tbe intimation of tbe soTereig*^ Lect, 
will is as complete as in any other case* . ■ XXXVIII , 


Another objection to judicial legislation w’hich is often a second 
insisted upon, (and which is urged by Sir Samuel Romilly, pbjSfotfio 
in the article already referred to,) is also (I think) founded 
in mistake. It is objected to judicial legislation, that w'here MUt/of it« 
subordinate judges have the power of making laws, the 
communitj" has little or no control over those who make 
the laws by which its conduct must be governed. 

Now this objection, it is manifest, is not an objection to 
juMciary law, but to law proceeding from authors (judicial 
or not) w'ho are not sutficiently responsible to the "bulk or 
mass of the coimmmity. 

The objection, as aimed particularly at English judiciary 
law, would ^PP^y made "by the English judges 

after the manner of the Roman Praetors. 

It wmiild indeed apply to such statute law in a less 
degi-ee. For a legislator going to work in the way of 
judicial legislation, has more opportunities of covering a 
sinister intent, than a legislator wmo sets a rule directly and 
professedly. A statute law being expressed in an abstract 
or general form, its scope or purpose is commonly manifest j 
and if its purpose is pernicious, its author cannot escape 
from general censure. But a law made judicially being 
implicated with a peculiar case, and its pui’pose not being 
expressed in any determinate shape, its author can, with 
comparative ease, clisavo’^/ any purpose -which has excited 
hostile criticism. 

It is a remaih of Kant, that th& m ahstrmt 

aTtd general tenm of a given maxim or principle, aftbrds a 
proof, (or a presumption,) that the maxim or principle, as a 
maxim or principle, is consonant to truth and remon, ‘Der 
ailgemeine Ausdruck einer Maxiine zum Beweise dient, sie 
sey ais Maxim© verniinftigy " It certainly afrbrds a proof, 

(or a presumption,) that, in the opinion of the part3^ who so 
expresses the maxim, the maxim is consonant to reason, and 
may be laid open and bare to the examination of others. 


Another cuiTent objection to judiciary law supposes Atwrd 
that judicial legislator legislate arbitrariR : that the body L 

of the law by w'hieh the eommimity is governed, is, there- 
fonB, varying and im certain: and that the body of the law leffisiito® * 
for the time being, is, therefore, incoherent. * arbitraru? 

Now this may be true, to some extent, of mpr&me judicial 
legislation, for the Sovereign in the character of judge, 

(Ilk© the Sovereign in the character of legislator,) is con- 
trolled by nothing but the opinions or sentiments of the 
community. But in respect of supreme legislation, the 
objection is equally applicable to statute law. 

Y 2 
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To judiciary law made by subordinate judges (wbicb, in 
alraost every community, forms tbe greater portion of judi- 
ciaiy law), tbe objection in question will hardly apply at 
al. " For tbe arhitnum of subordinate judges (like that of 
tbe sovereign legislature) is controlled by piiMic opinion. 
It is controlled, moreover, by tbe sovereign legislature : 
under whose inspection their decisions are made : by whose 
authority their decisions may be reversed ; and by whom 
their misconduct may be punished. It is controlled parti- 
cularly by com’ts of appeal : by whose judgments their de- 
cisions may be reversed: and who may point them out to 
general disapprobation. 

And (admitting that the objection will apply to that 
judiciary law which is made directly by subordinate judges) 
it also will apply, with a few modifications, to all statute 
law which is established by subordinate authors. 

Another and very important infiuence controlling the 
m'Utr'itmi of judges, in legislating whether directly or in- 
directly, iwS the infiuence of private law}"ers, with the au- 
thority which is natoaUv acquired by their professional 
opinions and practices. The supervision and censure of the 
bar, and of other practitioners of the law, prevent devia- 
tions from existing law, unless they be consonant to the 
interests of the community, or, at least, to the interests of 
tbe craft. And tbougb tbe interests of tbe craft are not 
unfrequently opposed to tbe interests of tbe community, 
tbe two sets of interests do, in tbe main, cbime. 

Tbe judiciary law made by the tribimals, is, in effect, 
the joint product of the most ’experienced and most skilful 
part of the legal profession. In the somewhat disrespectful 
language of Bentham, it is not the product of Judge 
only, but it is the joint product of Judge and Co. So 
great is the infiuence of this professional opinion, that 
it frequently forces upon the Comts the adoption of a 
rule of law, by a sort of moral necessity, when the 
anticipation of lawyers as to what the Courts would pro- 
bably decide if the case came before them, has been often 
acted upon, so many interests are adjusted to it, that the 
Courts are compelled to make it law. A rule, for instance, 
established by the practice of conveyancers being constantly 
acted upon, and engaging a vast variety of incidents in its 
favour, performs the functions of a law, and will probably 
become law as the particular cases arise. 

The way in wMch^law is made by private lawyers, is 
well described in the Digests, by an excerpt from Pompmtm. 

‘ Constare non potest jus, nisi sit aliquis jurisperitus, per 
quern possit quotidie in melius pt^odiiciJ This is almost 
inevitably the growth of law. Tbe laity (or non-lawyer 
part of the community) aije competent to conceive the 
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more general rules : but none but lawyers (or those whose 
minds are constantly occupied with the rales) can produce 
(or eyolve) those nimierous consequences which the rules 
imply, or can give to the rules themselves the requisite 
precision. 

)Savigiiy describes modern law as composed of two 
elementSy the one element being a part of the national life 
itself, ani the other element being the product of the 
lawyers’ craft. The first he names the political, and the 
last the technical element. 

Independently of the external checks above mentioned^ 
tliere are causes which naturally determine judges to abide 
by old rules, or to fonn new ones by analogy to the old : 
namely, Ist; A regard for the interests and expectations 
which* have grown up under established ' rules : Sndly, A 
perception of consequence and analogy which determines the 
imderstanding, independently of any other consideration. 

The truth is, that too great a respect for established 
rules, and too great a regard for consequence and analogy, 
has generally been shown by the authors of judiciary law. 
'V^Tiere the introduction of a new rule would interfere with 
interests and expectations which have grown out of estab- 
lished ones, it is clearly incumbent on the Judge stai'e 
decisis : since it is not in his power to indemnify the injured 
parties. But it is much to be regTetted that Judges of ca- 
pacity, experience and weight, have not seized eveiy oppor- 
tunity of introducing a new and beneficial rule wherever 
its introduction would iiave no such efiect. This reproach 
may be made against Lord Eldon, 


LEOTUEE XXXIX. (Faex I.) 

Disadvantages cf Judicial Legislation, 

Ls" my last discourse, I directed attention to a few of the 
numerous dili'erences which distinguish statute law from 
judieianj law, and I examined certain objections to judiciary 
kw, which, in my opinion, are foimded in misapprehensiom 
I now shall state a few of the numerous evils which ju- 
diciary law really produces.^ 

Although, as 1 showed in my kst Lecture, judiciary law 
has more of stebility and coherence than might at jfii'st'siglit 
he imagined ; every system of judiciary law has ail the evils 
of a system which Is really vague and inconsistent. For it 
is to the hvdh of the community absolutely unknown and 
unknowable. And even to the mass of lawyers it is im- 
perfectly known and liable to be misconceived. This arises 
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from tiie concrete form in wMcii tlie law is expressed ; every 
rule being implicated with the peculiarities of the case oi 
cases by the decision or decisions wherever the law was 
established. And it arises in two ways ; namely, by reason 
of the enormous bulk of the documents in which the law 
must be sought, and by reason of the difficulty of extracting 
the law (supposing the decisions Imown and collected for 
ffie immediate purpose) from the particular decided cases in 
which it lies imbedded. 

This enormous bulk of judiciary law is an obvious con- 
sequence of its form, and needs no comment. 

The difficulty of extracting the law from the pai’ticulai 
decisions becomes apparent if we advert to the process, 
which I described in a previous Lectiue, of ascertaining the 
mtio deczdendiy v*^Mch really constitutes the rule. To arrive 
at the raiio decidendi of any decision we must look at the 
whole case which it was the business of the judge to decide, 
and to the whole of the discourse by which he signified his 
rfiecision j and thence find the ratio decidemdi by a combined 
process of inference (or induction) and abstraction. The 
reasons of the decision are compared with the facts of the 
case ; thence a ratio decidendi is infeiTed, and the process is 
completed by abstracting the principle or ratio decidendi 
from the peculiarities and details of the case with which it 
was implicated — making use of all the decisions (if more 
than one) to eliminate the specialties of fiict and elicit the 
general principle. The process is often a delicate and difii- 
cult one, its difficulty being proportioned to the numbiir 
and the intricacy of tne cases from which the rule is to be 
taken. 

Now by reason of its bulk as well as the difficulty of 
interpretation above mentioned, a system of judiciaiy law 
(as every candid man will readily admit) is nearly unlmowu:! 
to the general community, although they are bound to 
adjust their conduct to the rules or principles of which it 
consists. And by the great body of the legal profession 
(when engaged in advising those who resort to them for 
counsel), the law (generally spealdng) is divined rather than 
ascertained. Whoever has seen opinions even of celebrated 
lawyers, must know that they are often worded with a 
discreet and studied ambiguity, which, whilst it saves the 
credit of the uncertain and perplexed adviser, thickens the 
doubts of the party who is seeking instruction and guidance. 
As to the bulk of the community — ^the simple-minded laity 
(to whom, by r^son of their simplicity, the law is so 
benign) — they might as well be subject to the mere arhiU 
lium of the tribunals, as to a sykem of law made by 
judicial decisions. A few of its mles or principles are ex- 
tremely simple, and are also exemplified practically in the 
ordinary course of afiairs. Such, for example, are the rules 
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wHcli relate to certoin ciimes, and to contracts of frequent 
occurrence. And of these rules or principlesj the hulk of 
the comnaiinity have some notion. But those portions of 
the law which are somewhat complex, and ' are not daily 
and hoiniy exemplihed in practice, are hy the .mass of the 
coniniimity unloiown and imknowahle. ' Of those, for 
example, who many, or of those who purchase land, not 
one in a hunched (I will venture to affirm) has a distinct 
notion of the consequences which the law annexes to , the, : 
trans.action. 

I am far from thinldng, that the law ever can he so con- 
densed and simplified, that any considerable portion of the 
community may laiow the whole or much of it. 

But I thinS that it may he so condensed and simplified 
that Imi'i/ers may know it ;** and that, at a moderate expense, 
the rest of the comniunitj may learn from lawyers before- 
hand the legal effect of transactions in wrliieh they are about 
to engage. 

The ewl upon wdiich I am insisting is certainly not 
pccidiar to judiciary law\ Statute law badly expressed, and 
made bit by bit, may be just as bulky and just as in- 
accessible as law of the opposite kind. "But tliere is this 
essential difference between the Mnds of law. The evil is 
inherent in judiciary law, although it be as well constructed 
as judiciary law can be. But statute law (though it often 
is bulky and obscure) nwp he compact and perspieiioiis, if 
constructed with care and skill. There is in this respect an 
essential diilerence betw’-een statute and judiciary law. 

It must fiuther be recollected , that whether performed 
by judges applying the rule to subsequent cases, or by 
pii?ate persons in the course of extra-judicial business, tke 
delicate and difficult process of induction and abstraction 
from decisions seleeted out of the enormous mass is com- 
monly performed in haste. Insomuch that the persons trying 
to ascertain the rule and apply it, must often mistake its 
import if they do not in their hasty. search miss the particu- 
lar decision containing the rule, sought .for.,: ■ . 

And this naturally conducts me to a secmid objection ; 
namely, that judiciaiy law (generally speaking*) is not only 
appliecl in haste, but is also hastef” It is made 

(generally speaking) in the hurry ^ of judicial business, 
and not wdtli the "matui'a deliberation which legislation 
requfres. 

This objection does not' necessarily apply to all judiciary 
law ; for wmen made on append, after solemn argument and 
deliberation, it may be made with as much care and fore- 
sight, perhaps, as any statute law. This was the case wfith 
many of the decretes of the Homan emperors, as the supreme 
Judicatoiy of the empire, which were drawn up by the 
I^'afectm commonly the most eminent lawyer in 
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tlie empire, or bj the eminent juiisconsiilts wbom he 
consulted. This is the case to some extent with the Ooiirta 
of ultimate Appeal in this coiintiy, particularly where, as 
hitherto has been the practice in tlie Judicial Committee of 
the Privy Council, the judgment is settled in writing as the 
joint judgment of the Oom’t, so that its eifect is not weak- 
ened by the doubts and dissents of individual j udges. 

Thirdly: In relation to the decided case by which th© 
rule is introduced, a rule of judiciary law is always (strictly 
speaking) and often in its practical effect an ex post facto 
law. , ^ ■ 

It is not akvays so in practical effect 5 for as I observed 
in my last Lecture, the decisions of the Ooui’ts are often 
anticipated by private practitioners. And the law thus 
anticipated, though not strictly law, performs the functions 
of actual law, and generally becomes such ultimately. 
Though not forewarned by the legislature, the parties are in 
effect forewarned by the opinion or practice of those whose 
opinions and practices the tribunals commonly follow. 

The limitation, however, immediately above suggested 
is insignificant ; and (speaking generally) a rule of judiciary 
law, with reference to the case to which it is first applied, 
is not only strictly an ex post facto law, hut has all the 
mischievous consequences of ex post facto legislation, 

fourthly; I am not aware that there is any test by 
which the validity of a rule made judicially can be ascer- 
tained. 

Is it the number of decisions in which a rule has been 
followed, that makes it law binding on future judges ? Or 
is it the elegantia of the rule (to borrow the language of 
the Roman lawyers), or its consistency and harmony with 
the bulk of the legal system ? Or is it the repuiaUem of the 
judge or judges by whom the case or cases introducing the 
rule were decided ? 

In fine, we can never be absolutely certain (so far as I 
know) that any judiciary law is good or valid law, and will 
certainly be followed by future judges in cases resembling 
the cases by which it has been introduced. 

Here then is a cause of uncertainty which seems to be 
of the essence of judiciary law. For I am not aware of any 
contrivance by which the inconvenience could be obviated.* 
It is manifestly not of the essence of statute law. For 
assuming that statute law is well constructed, and is also 
approved of by the bulk of the community, it is absolutely 
certain until it is repealed. 

If, indeed, it be obscure, or generally disliked, it is not more 
certain than judiciary law. If it be obscui’e, it is not Imow- 
able. And if it be generally disliked, although it bo per- 
fectly perspicuous, it probably vriii be abrogated by the 
tribunals at the instance of public opinion, A ciuious case 
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of this has been mentioned to me hj Colonel Muratj* son of Lect, 
the late King of Naples, who, cuiionsly enough, has prac- XXXIX* ^ 
tised: as an English hamster in the Floridas, and seems . to ' * ^ 

have a very , pretty Imowledge of English law. He .says that , 
the Acts of the legisktm^s of those .American States in which 
he has resided, are habitually overruled .by the judges, and 
the bar, .At the .beginning of every term they meet . and . 
settle what, of the Acts of the preceding session of . the 
legislature they will abide by; and such is the general, 
conviction of t£o incapacity of the State legislature, and of . 
the co.niparative capacity and the experience of the Judges 
and the bar, that ■ the public habitually acquiesce in this 
proceeding. Accordingly, if a law, which the profession ■ 
have agreed not to obey, is cited in judicial proceedings, it 
is absolutely rejected and put down by the lawyers saim 
ceremonie. In such a case as this it is evident "that the 
statute law is not certainly law, unless it chime iu with the 
opinion of the judges and of the bar. 

An objection is sometimes made to judiciary law, which An cv.u noi 
is founded on an accident rather than .inherent in its nature:' ISdKyiS#' 
that it is not attested by authoritative documents, but 
msides in the memory of the judges, or is attested by the 
disputable records of private reporters. 

In some of the smaller States of Germany, the decisions 
of the Coui'ts are not recorded and circulated amon^ the 
public, even by private reporiem, in consequence 01 the 
smallness of Ae Stete, and the small quantity of business, 
which is not siulicient to pay a reporter. In these States 
the law must be utterly unknown 1 According to Thibaiit,t 
it in fact is uulmown even to the lawyers. There is an approx- 
imation to this in certein cases in our own country : in local 
Courts, for instance, such as that of the Duchy of Lancaster. 

The peculiar law administered by these Courts dwells 

* It may not be impertinent to say, that the ‘ Murat ^ here 
alluded to is Achille Murat, the eldest son of the somewhile King 
of Naples. After the fall of Bonaparte be settled in America, 
where he married a grandniece of Washington and became a prac- 
tising advocate at the American bar. In 1831 he and his wife re- 
sided for some time in England and frequently visited us. The 
conversation between Mr. Austin and M. Murat almost always 
turned on law. It was strange to hear the technical language of 
English law familiarly used by a man whose features reminded one 
at every moment of his origin, and of the widely different destiny 
which bad seemed to awsiit him. M. Murat afterwards wrote a 
book in which the institution of slavery was represented as indis- 
pensabie to the highest forms of civilization. He died some year» 
ago,— N. A. 

I ‘Ueber die Nothwendlgkeit eines allgemeinen biirgerlichen 
Bechts ftr Deutschland * (In the * Civilistisehe Abhandlungen,* and 
also printed separately, Heidelberg, 4th edit.). This is the lx>ok to 
wMch Savigny^s ‘ Tom Bcmf, etc/ was an answer. 
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eatii’ely in tlie niemoiy of the registrar ; that is, it exists 
somewhere, hut is entirely what he chooses to make it in 
the particular case. And every one who frequents our Ooints 
must have seen that occasionally, when the judge is at a 
standstill, he stoops down and whispers to the registrar ot 
the Court, in whose Bewusstseyn^ or consciousness, that 
portion of the law of the Court does really reside. All this, 
however, is not inherent to judiciary kw. It is clear that 
there might he an authentic publication and record of judi- 
ciaiy law. Neither is the objection peculiar to judiciary 
law. Statute law is not necessarily wi’itten or necessarily 
published or recorded in an authentic form. 

Fifthly : In consequence of the implication of the ratio 
decideniliydih. the peculiarities of the decided case, the msf/o 
or rule is never or rarely comprehensive. It is ahnost neces- 
saiily confined to such future cases as closely resemble the 
case actually decided : although other cases, more remotely 
resembling, may need the care of the legislator. 

And this inconvenience (for a reason which 1 have 
noticed above) is probably of the essence of judiciary law. 
So delicate and difficult is the task of legislation, that any 
comprehensive rule, made in haste, and under a pressure of 
business, would probably be iU adapted to meet the contem- 
plated purpose. The most experienced, and the most learned 
and able of our judges, have commonly abstained the most 
scrupulously from throwing out general propositions not 
necessarily called for by the case to be decided ; and con- 
versely when a decision is expressed to be based on a prin- 
ciple laid down more broadly than the facts required, it is 
often found necessary in subsequent decisions to narrow' the 
rule apparently laid down by the first decision. This is 
commonly done by distinguishing the species of facts in the 
new case from those which called for the decision in the 
first case. 

Sixthly ; wherever much of the law is judiciary law, 
the statute law which coexists with it, is imperfect, un- 
systematic, and bulky. The statute law^ is not of itself an 
edifice, but is merely a set of irregular or unsystematic 
patches stuck from time to time upon the edifice reared by 
judges. 

It is tine that a body of statute law (though it be not 
stuck patchwise on a groundwork of judiciary law) may be 
irregular and bulky ; and this is actually the case with that 
portion of tlie Prussian Law made from time to time by the 
Prussian Law Commission for the purpose of amending the 
Code. But this arises mainly from the original bad con- 
struction of the Code, and the neglect of the Government 
in not remodelling the Code feom time to time and insertinir 
the amendments which have been found expedient. 

And there is this essential difference between a complete 
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body of statute law, and a body of statute law stuck patcli- 
wise on a groimclwork of judiciary law. The latter mmt 
be iiTegular ; mmt be bulky ; and therefore mml be dil’^Icult 
of access. The latter may be systematic ; may be compact; 
and therefore may he (in the language of Mr. Benthani) 
cognoscible. It would be so if a code were originally well 
constructed and Irom time to time systematically amended* 
Whereyer, therefore, much of the law consists of judi- 
ciary law, the entire legal system, or the enthe corpus jitris^ 
is necessarily a monstroi^ chaos : partly consisting of judi- 
ciary law, introduced bit by bit, and imbedded in a mea- 
sureless heap of particular judiciai decisions, and partly of 
legislative law stuck by patches on the judiciary k\y,’and 
imbedded in a measureless heap of occasional and siipple- 
nieiital statutes. 


LECTUEE XXXIX. (Pajit H.) 

The question of CodificMion (Usemscd, 

Thu question of codification may be considered in the 
abstract or in the concrete. 

By the question of codification considered in the abstract 
I mean the question whether a good and complete code is 
better than a body of law (supposing it to be well expressed 
in its waj^} consisting in whole or in part of judiciary law. 
By the question of codiilcation, considered in the concrete, 
I mean the question whether, having regard to the circum- 
stances of a given community, it is expedient to attempt the 
reduction of the law to a code. 

In the first place I shall coniine myself to the question 
in the abstract. I shall then. make a few and brief remarks, 
— not discussing codification in the concrete, for that would 
involve a number of particular considerations which do not 
fall within my design, but — upon the nature of the con- 
siderations on which the discussion of that question ought 
to turn. 

And first in the abstract ; — 

That codification is practicable appears as follows. 

It is possible to extract from particular decisions, 
mtiones decidmdi Else judiciary law would not be law at all, 
but a mere heap of decisions depending, so far as not resting 
on statute, on the mere arUfyium of the judge. These 
ratmm deeidimeU^ if stated in the abstract (and illustrated 
by typical instances^, would be clearer than when lying in 
the concrete implicated with . the circumstances of the 
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£*abt II, particular cases. They would also be more general, abstract, 
'"-■-—r and adequate. For they would be so expressed as to apply 
\ to all^, cases of tbe species, and not limited to . the cases 
(witb tbeir accidents) by wbicb tbe rationes (or rules) were 
establisbed. The induction (previous to the application) 
of the deoidendi of a decided case, is codification jw’o 
tanto of judiciary law. The process is undoubtedly difficult, 
and great harm is done to the cause of codification by re- 
presenting it as easy. But if judiciary law is law at all, 
it is possible to codify it. 

That codification of statute law is practicable wilTnot 
admit of a doubt, if it is practicable to establish general 
rules (in an abstract form) one by one and without system, 
it is praeticahle to establish a system of such rules. This 
is done p'O' tanto when the statute law on a particular 
subject is consolidated. A consolidating statute in efiect 
very commonly answers to one of the Special Codes de- 
sired by Bentham. It is a code of a certain department of 
the Law of Persons. 

That codification (considered in the abstract) is expe- 
dient is in my opinion amply demonstrated by a mere 
statement of the evils inherent in judiciary law. 

I have in the first part of this Lecture enumerated the 
principal evils inherent in a body of judiciary law, or in a 
body composed of judiciary law and statutes supplementary 
to it. There remains nothing pertinmt to be said about 
the question of codification in the abstract. But it remains 
to strip the question of certain impertinent arguments 
which have been adduced by the advocates on the two 
sides of the so-called question. 

Before I advert to those arguments, I would briefly 
interpose the following remarks 

In speaking of the advantages and disadvantages of sta- 
tute and judiciary law I advert to the form and not to the 
matter. It is clear that these considerations are completely 
distinct. Judiciary law of which the purposes are bene- 
ficent, may produce all the evils on which I have insisted. 
Statute law, well arranged and expressed, may aim at 
pernicious ends. 

In like manner, codification does not involve any innova- 
tion on the matter of the existing law. To imagine the 
contrary is a mistake often made by the opponents of codi- 
fication. They often suppose codification to mean an entire 
change of all the law obtaining in the countiy. 

First leading The first and most current objection to codification, is 
SoMSon, the^ necessary incompleteness of a code. It is said that the 
individual cases which may arise in fact or practice, are 
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; and tliat, tlierefore,' tliey cannot Ibe anticipated^ 
and provided for, "by a body of general rules. 

Jily answer to tiiis objection is, that it is equally appli- 
cable to all law : and , that it implies in the partisans of 
judiciary law (who are pleased to insist upon it), a profound 
’ignorance, or a complete forgetfulness, of the nature of the 
law which is established by judicial 'decisions. 

For either judiciary law consists of rules ^ or it is merely 
a heap of particular decisions inapplicable to the solution of 
future cases. On the last supposition it is not law at all. 
On the ilist supposition it is clearly impossible that the 
rules, being finite in their number and scope, can provide for 
the in finite varielv^ of possible- cases that may arise in 
practice. 

Yet this objection is insisted on by .many of the redac- 
tors of the French Code, whom one might almost suppose 
to be enemies of codification, and desirous to defeat the 
purpose of the code w’hich they were appointed to mahe. 
In the ‘ OonfiSrences clu Code Jvapoleon,’ a work containing 
a report of the discussions in the Council of State upon the 
original project of the code, Portalis says that a code can 
provide only very imperfectly for the variety of cases which 
arise, and that much must lie left to le bon seiw and iiqmti. 
Now if le h<m sem and that is, the arhitrimi of the 

judge, are to decide, I cannot see the use of all the pother 
about legislation. So far as the judge’s arhiirium extends, 
there is no law at all, 

Hugo s objection * is, that if a body of law affected to 
provide for every possible question, its provisions would be 
so numerous that no judge could know them all : and as 
to the cases which it left undecided (which would neces- 
sarily be numerous) the confiicting analogies presented by 
those cases would m in exact proportion to the nimiber and 
minuteness of its provisions. 

The objection proceeds on the mistake of supposing that 
a code muk provide for every possible concrete case. 

To the first part of the objection it may be answered 
that either the future case must be provided for by a law or 
it must be left to the mere arhttnum of the judge. And 
you do not obviate the incompleteness inherent in statute 
Imr h/ making m law. 

The second part of the objection is founded on the sup- 
position that the provisions of a code are more minute and 
numerous than the rules embraced -by a system of judiciary 
law ; and it is supposed that therefore the rules are more 
likely to conflict, 

S'ow it seems to me that this is the reverse of the trutlu 
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As I have shown above, a rule made bv judicial decision 
IS almost necessarily narrow ; whilst statute laws mmj be 
made comprehensively, and may embrace a whole genus of 
cases, instead of embracing only one of the species which it 
contains. 

And which, I aek, is the most likely to abound in 
^ competing analogies ’ : A system of rules formed together, 
and made on a comprehensive survey of the whole held of 
law ? or a congeries of decisions made one at a time, and in 
the hurry of judicial business ? 

I admit that no code can be complete or perfect. But 
it may be less incomplete than judge-made law, and (if 
well constructed) free from the great defects which I have 
pointed out in the latter. It may be brief, compact, syste- 
matic, and therefore knowable as hir as it goes. And many 
devices may be hit upon, which have never yet been thought 
of, or which have been neglected, for removing the defects 
incident to codes.* 

A third objection to codification is founded on the 
alleged ill success of the so-called codes which have been 
compiled in France, Prussia, and other countries, by order 
of the government, and established as law by its authority. 
I now proceed to consider this objection, and in doing so I 
shall have occasion to advert to a treatise by Savigny on 
the subject of codes (Vom Beruf unserer Zeit fiir Gfesetz- 
gebung und Heehtswissenscbaffc. Heidelberg, 1814). I 
reserve for the concludirg part of this Lecture a special 
examination of that specious but hollow treatise. 

It must he admitted that the codes of France and 
Prussia, to which at present I confine my remarks, have 
not accomplished the primary ends of a code in the modern 
sense of the term, that is, a complete body of law intended 
to supersede all the other law obtaining in the country. 

In France, the code is buried under a heap of subsequent 
enactments of the legislature, and of judiciary law subse- 
quently introduced by the tribunals, iti Prussia, the mass 
of new laws and authoritative interpretations which have 
been introduced subsequently to the promulgation of the 
code, is many times the size of the code itself. 

Now the iU success of particular codes, admitting their 
failure to he as complete as is affirmed, would prove nothing 
against codification. Those who would make it tell as an 
objection to codes in general, must show that the particular 


* Amongst such devices may be instanced the method adopted 
in the instalments of a code for India which were published under 
the authority of Her Majesty’s Commissioners; a method, combining 
concise statement of principles with illustration by practical ex- 
amples. A similar method has been followed by Mr. Stephen in his 
admirable piece of work ; — * The Indian Evidence Act, 1872.’ — 11 . (1 
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f,odes IB question liaye failed as ‘being codes, or.bj tirtue of .Lect* ■, 
the qualities belonging to them 'as codes, not by, defects ^XXXIX^ 
peculiar to the codes in question. Aceidentai and avoidable . 
causes have rendered the Freiich..a2id Prussian codes imsue- SctilT" 
cessfiil to a considerable extent ; though, after ail, the failure 
of these codes has been much exaggerated. 

I shall brielij^ advert to these 'causes, and in doing 'so I 
shall iTiainlj coniine my observations ■ to the French code, . 
because its failure is the most remarhable, and because it, is 
the best knoivn, or the only one which is known, to English 
ia'^vyers. Some of its faults' are mentioned by Savigny p 
others, which are more important, he has not mentioned. 

The first glaring^ deficiency of the French code is the First defect 
total want of .definitions of its technical ternis, and expla- coS^Tua^ 
nations of the leading principles and distinctions upon which totally 
it is foaiicled, This pievoiis defect Savigny has not men- dSnitions 
tioned. Without definitions of the technical terms and 
explanations oi' the leading principles and distinctions, the md expim& 
particular provisions of the code must be defective and in- leaSfogprin 
coherent, and its language dubious. For unless these lead- 
ing principles are habitually present to the minds of the ^ 

authors, how are they to thi*ead with certainty the labyrinth 
of the details ? And unless the leading principles and dis- 
tinctions are defined, how are those leading principles and 
distinctions to be constantly present to the minds of the 
codifiers in a definite shape ? Again, unless both sets of 
definitions are containedin the code itself, the judges and 
all other persons wlio have occasion to apply it, must be 
perpetually at a loss for the meaning. Unless, therefore, 
the code contains a statement of leading principles as well 
as details, the code itself does not furifiah the necessary ■ , 
giiidt^s to its own moaning ; if those guides exist at all, they 
exist ffi de/wrs of the code* 

Now, cjf the m^cassity of explanations of the leading 
principles and distinctions, and of defining the techni- 
cal terms, the compilers of the French code had no idea. 

The principles and distinctions they tacitly borrowed from 
the ancient law, and clothed them* in the technical terms 
of the same law, without any attempt to determine the 
meaning of those terms, but tacitly assuming them to be 
known and certain. 

And not only did they abandon definition to be supplied 
by the old sources of law, but in the details of the code they tie authors 
display a monstrous ignorance of the principles and distinc- code 
tions of the Koumn law which they tacitly assumed. To give 
a fiagiunt instance ; — Without a distinct conception of the 
distinction between d&mmm and tones (as the terms are 
used by the Chissical Juriste, meaning the distinction which I 
have marked by the expressions ywm in rent and jure? in per'* 
no dear conception can be formed of the general 
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structure of the Eomau law, or indeed of wliat must neces- 
sarily be tlie structure of any system of law. Now, as 
Savigny remarks, the authors of tlie French code never eon- 
ceived this distinction clearly, and the consequent darkness, 
confusion, and incoherency introduced into the code are in- 
credihle. Among other blunders into which the want 
of that conception has led the authors is the following. 
Having adopted the two-fold error which I mentioned in "a 
former Lecture (p. 183) about titulm and modm acquirendi^ 
and involving it with a looseness of expression of their 
own, they apply to the right of property (Ha propri^td^) 
the exquisitely absurd expression that it is acquired and 
transferred (amongst other words) ^ par Fehet des obligations^^ 
(Art. 711). 'What is really meant is simply that in certain 
cases, namely in sales of immoveables, the same transaction 
wears the double aspect of a convention or agreement and 
a conveyance. But that these servile copiers of the com- 
pilations of Justinian should use the word ^obligation' 
(which in the sense of the Eoman lawyers is always con- 
trasted with and excludes ' dominium ') as that which im- 
parts the dojniniumf betrays an entire ignorance of the 
meaning of those writers whose language they blindly 
adopted. In this point the ignorance of these compilers is 
unpardonable, because a mistake of the same kind had 
already been committed in the Prussian code. By the 
authority of the Chancellor Yon Ekamer, overruling Suarez 
(the man of real capacity among the h*amers of the Prussian 
code) the head of contracts had been stuck into dominium, 
under the erroneous notion that every acquisition of pro- 
perty is preceded by a modus acquirmidiz that is, ohligatimes 
had been stufied into the opposite department of dominium 
or property. This blunder had been so much commented 
upon by German writers, that the compilers of the French 
code ought to have been thorougHy acquainted with the 
merits of the controversy. But, knowing nothing about 
the matter, instead of avoiding the mistake, they have only 
thickened the confusion. 

The Prussian code has also the vice of being devoid oi 
definitions. Being based on the Eoman law, it refers 
throughout to the principles and distinctions of the Eoman 
law, and borrows the technical language of that system, 
without the requisite explanation of the import of that 
language. A knowledge of the Eoman law, and of the 
other systems of law previously obtaining in Germany, is 
still a necessary preliminary to a study of the code. The 
code has not superseded completely the old subsidiary or 
common law which it was intended to supplant. 

It is remarkable that the authors of Justinian’s com- 
pilations, in spite of their general incompetence, had some 
notion of the necessity of explaining in the code itself, 
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its leading* priaeiples and distinctions, and defining its 
teclinical terms, Tlie last title but one of tlie Pandects, 
de verhonmi is an attempt, tliougli executed 

very imperfectly, to define certain leading terms. Tlie last 
title (de divei'sis re^guMsjiirfs) is an attempt to collect some 
of tlie legal rules whicli mn tiirougb, tlie whole law. 
Another means talien to render reference to the previous 
law iinnecessarj was the insertion in the Pandects, and in 
various places in the Gode, of much historical matter *, and 
this, having been iiusMlfully inserted, has often been con- 
founded by modem commentators with the iiii})erative part 
of the law”. ' 

It may be said that it is impossible to give, in- the code, 
itself, explanations oi’ the leading principles and <iistiiictions, 
and definitions of the technical terms. My answer is, that 
though undoubtedly difiicult, it is not impossible. The 
principles and distinctions must exist somewhere, and the 
terms must have a determinate meaning, which it must be 
possible to find; and though the principles and distinctions 
and the meanings of the terms may be imbedded in much 
other matter, they may be extracted and put into an abstract 
shape. 

Another defect of the French Code is pointed out by 
Savigny. It appears from the Confirmees or discussions in 
the Council of State upon the project of tiie Code, that it 
was not the design of the compilers to make it a code in 
the modern sense of the term, that is, a complete body of 
statute law. In those discussions, they refer perpetually to 
various snhsidia with which it is to be eked out. I shall 
mention some of them, 1. ^quite natiircUe, hi naturelle, 
2. The Eonmn law. 3. The ancient customs. 4. Usage.^ 
exemph, diemms^ jnmpmdmce* 6. Broifr emimun, 6. 
I¥i7idpes gen^7'au.r^ maa-imeSf doetrinef adence. It thus ap- 
pear that* they intended to leave many of the points Vhieh 
the Code should have ©mbraead- to mage and doeirim : that 
is, to the tribunals as guided -by mrrge and doctrine^ not by 
the Code itself. How, then, is: it possible for any candid 
person to argue that when the very authors of the so-called 
French Gode did not intend it to supersede all other law, its 
mot having done so is a proof' that what they did not at-- 
tempt cannot be accomplished ? 

And here I may remark that the. so-called Prussian Code 
was not intended % its author, the great Frederic, ox by the 
persons w^'hoin he employed to draw it up, as a code in the 
modern acceptition, that is, a complete body of law. In 
most of the German States before the introduction of codes, 
the state of the law was as follows: — they were pa-rtly 
governed by their own local laws, and partly by what was 
called Getndms MecMj or common law of Q-eimany, con- 
Bisting in part of the Eoman and the Canon kw, in part of 
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rules of . ..domestic or strictly German growth, wliicii were 
got at .by comparing the different local systems.. '. TMs 
common law was resorted to in cases .for wiiicb the local 
..laws or customs of the different States did not 'a.fford a 
. solution. Now the Prussian Code was not intended, to 
codify all the law obtaining in . Prussia, but only tbis siibsi* 
diary common, law;., leaving the codification of the different 
laws obtaining in particular parts of the Prussian dominions 
to a future opportunity, 

. I may also observe that, by virtue of a provision of the 
frm§ud%da or preceelents have no aiithority. The 
Courts are expressly forbidden to guide their decisions by 
the decisions of their predecessors. All doubtful points of 
law are referred to a Law Commission, who emit a declara- 
tory law on the occasion of every ease so submitted to 
them. The supplementary law which I have already men- 
tioned consists, m consequence, not of decisions on the Code, 
but of acts of authoritative interpretation, issued imme- 
diately by the government. This at least is the theory of 
the Prussian system. In practice I believe that pi'mudima 
or decided cases do influence the decisions of the Courts. 
For it is certain that reports of decided cases are published 
regularly at Berlin ; and they probably have an indeteimi- 
nate and unaclmowledged influence not unlike that which 
the decisions of the English Courts are known to have in 
the United States. 

Another and a perfectly sufficient reason for the defects 
of the French Code is the extreme haste with which it was 
drawn up. The original projet was prepared, in little more 
than four months, by a commission consisting of TroncLet, 
Mall^vilie, Portalis, and Bigot-Pr^ameneu ; it was then 
submitted to the Council of State, where it was discussed 
article by article. But it is obvious that the examination it 
receivetl in the debates of this numerous body, many of 
whom were not even lawyers, could have no tendency to 
correct the vices in the original conception. 

Of the profound ignorance of the authors of the Code on 
the subject of the Eoman law, on which the then existing 
French law was wholly founded, and of which in truth the 
Code itself is little but a richait^fh^ Sarigny mentions 
numerous instances. They had indeed a superstitious 
veneration for the Roman law, but they knew scarcely any- 
thing of it : what they knew was derived solely from Jus- 
tinian’s Institutes, and from the various popular cmnpendia 
which for the most part follow the Institutes. And this 
accounts for many of the defects of their Code. It explains 
why they passed over many highly important questions of 
law^ namely because these did not fall within the scope of 
that institutional treatise, or of the many popular exposi-* 
rions founded on it. 
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As I remarked, no code can be perfect ; there slioiilcl 
therefore be a perpetual proTisioii for its amendment, on 
suggestions from the judges who are engaged in apphing 
it, and who are in the best of ail situations for obserting 
its defects, Bv this means the growth of judiciary law ex- 
planatory of, and supplementary to, a code, cannot indeed , 
be prevented altogether, but it may be kept \vithin a mode- 
rate bulk, by being wrought into the code itself from time to 
time. In France this has been completely neglected; a 
fact which would of itself suffice to account for the alleged 
failure of the Code. An endless quantity of judiciary law 
has been introduced ; acts of the legislature and ordomianccs 
of the long issued by authority of the legislature, have been 
emitted from time to time separately ; but there has been 
no atteiD]^ to work them into the tody of the Code. So 
with the Friissiaii Code. The Novels or ne^Y constitutions, 
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and the acts of authentic interpretation emanating from the 
Law CbmmissioB exist in a separate state ; there" has been 
no attempt to work them into the Code, or to amend it in 
pursiianee of them. 

The accidental defects which I have now mentioned, as 
*weli as others which I shall advert to hereafter, and many 
on which I shall be silent, account for the partial failure of 
the FruSvSian and French Codes. After all, the alleged Failure of 
ill success of the French and Prussian Codes is greatly ex- and FrS*** 
aggeratecL They at least give a compendious, though a codes* gressiF 
defective, view o”f the old law ; they have cleared it of a 
load of inconsistencies and much reduced its hulk, though 
they have not superseded it completely. If any Freiiclunan 
or German of the requisite loiowiedge is aslied whether the 
Code, even as it is, he preferable or not to the law in its 
previous state, he does not hesitate to say that it is greatly 
preferable, and that the quantity of litigation arising from 
doubt as to the law is very greatly diminished. 


I BOW proceed to notice the objections -which have been 
particularly urged by Savigny, in iis treatise ^ Vom Benif/ 
etc. (on the Vocation of our Age to Legislation and Juris- 

f rudence). The professed purpose of this worlv is, as I 
ave already mentioned, to prove the inexpediency, not of 
codification in general, but of codification for a part of 
Germany, and especially of a code proposed by Thihant. 
So far, therefore, as the work is. in keeping with its professed 
purpose, it does not apply to codification in general or in 
the abstract, but to codification, and to a specific scheme of 
the codification, at a pven place ' and time. But while 
pursuing this ostensible purpose, Sawgny employs many 
arguments which either directly or ohiimiely impugn codi- 
fication considered generally or in the abstract ; and so far 
as this is the case, his -work falls within the scop© of my 
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■:|>ABT II. V present ■ examiBatioD, T 'advert to these argimients on 
account of the attention wMch is due to whatever emanates 
from a man of Savigny^s genius and learningj and because, 
if his objections can be answered. comp'Ietely, those of 
other and inferior persons may safely be dismissed without 
, notice. ■ ' ■ \ 

Savigny is himself an advocate for a code, even in Ger- 
many, to a certain limited extent : he holds a code to be 
expedient, if it could be confined to the codification of the 
existing law, without afieeting to anticipate future cases. 
This is in reality an admission almost of the whole question. 
As to the anticipation of cases which have not^ actnally 
arisen, nor resemble any which have actually arisen, it is 
impossible that any code can include them completely ; but 
judiciary law is, as I have shown, in a much worse plight 
for this purpose than a code. 

Savigny himself suggests one of the best arguments for 
the possibility of codification, by showing that one of its 
greatest difficulties (namely, unity of conception in the 
plan and execution) is not insurmountable. In arguing 
against codification in Germany, he is led to examine the 
worth of the law now obtaining which a code would super- 
sede. This law is mainly founded on that portion of the 
Roman law which was made by the writings or opinions 
of jurisconsults, and which is known in Germany Iby the 
distinctive name of Pandect law. Savigny admits and 
praises the coherency of this law. Although it was made 
in succession by a series of jurisconsults continuing for 
more than two centuries, each of these jurisconsults was 
so completely possessed of the principles of the Roman law, 
and they were all so completely masters of the same mode 
of reasoning from and applying those principles, that their 
successive works have the coherency commonly belonging 
only to the productions of one master mind. Each was 
master of the Roman law in its full extent ; each had the 
whole of its principles constantly present to his mind, and 
could argue down from them and apply them with the 
greatest certainty. Now, if the production of a succession 
of jurisconsults filling two centuries, possesses perfect 
coherency, hfortimi it is possible that a body of law may 
be equally coherent if produced by a number of persons 
worlang in concert, provided they be as fully masters of its 
principles, and as capable of arguing from them and apply- 
ing them, as the Roman lawyers were. Such a set of 
persons would be in a much moire favourable position for 
producing a homogeneous and consecutive whole than 
persons working in a disjointed and unconnected manner. 

But in spite^ of Savigny^s admission of the expediency 
of codification in a limited sense, and Ms suggestion of a 
ground for believing it to be practicable, many of Ms argu- 
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mmU are directly^ and still more of tHem oMiquely, aimed 
at codification in general, I have already adverted to two 
of these : the impossibility of anticipating all future casesj 
and the alleged failure of past attempts at codification. ... 

Another argument is that no determinate leading .prin- 
ciples will be followed consistently by the makers of . the 
code, and therefore its provisions must be defective, and 
incoherent. This argument is answered by his ,ovm testi- 
mony as to the qualities possessed by the riom,aB j mists. 
It is applicable only where these are wanting, as was the 
case with the anthora of the French Code. 

Again : he asserts that in an age capable of producing 
a good code, no code could be necessary, the want being 
supplied by private expositors. Now although good ex- 
positions render a code somewhat less necessary, they do 
not supply the want of it. The exposition may he just as 
well, constructed as the code, but this essential difference 
will remain. The one is authorised and the judge is 
bound to abide by it ; the other is no expression of the 
will of the sovereign, and the judge is not obliged to follow 
it : w^hich makes all the difierence between uncertain and 
certain ..law.. ■ ■ 

Savigny affirms, contmry to the fact, that dming the 
times of the classical jurists the w^ant of a code or digest 
was not felt. This asseition is directly in the teeth of the 
evidence furnished by Suetonius, Livy, and Tacitus. 

Another strange objection made by Savigny to codifica- 
tion is this ; That a code makes the defects of the law more 
obvious, and therefore emboldens knaves. But knaves who 
know or take good advice upon the pitfalls of the law, have 
probably a larger field open to them in the imcodified than 
in a cotfifkd state of the law, ■ 

Another argument, which none but those who know 
the Germans can appreciate, is this; that if a code could 
be made mechanically and without any difieulty at all, 
this would be a reason for rejecting it, . ., ■ * 

From the arguments above set forth, it follows that 
what I have called the question of codification in the con- 
crete — ^the ex'pedieney of codification in a particular society 
and at any given time — ought to turn upon the foEowing 
considerations. 

Such are the evils of judicial legislation, that the expe- 
diency of a code (or of a complete or exclusive body of 
statute law) admits of no doubt ; provided that the chaos 
of judiciary law, and of the statute law stuck patchwise on 
the judiciaiy, could be superseded W ^gQod code. 

Whoever has considered the dimculty of making a good 
statute, win not tMnk lightly of the difiiculty of making a 
code. To conceive distinctly the general purpose of" a 


341 

Lbot. 


Coasidera 
tioas on 
"wtoitsh tae 
qtiastitttt of 
eodiaofttto 
in tit* oo»' 
cr«t» ought 
to be dis- 
cmssed. 


'Lmv ': Sources and Modes, 


Fabt II. statute, and tlie su1}ordmate provisions tlirougli wMcli that 
must be aecomplished, and to express both in ade^jnate and 
unambiguous language, is a task of extreme delicacj and 
; di:fficulty. , It is far easier to conceive justly wbat would be 
'useM law, than so to construct that same law that it may 
accomplisb the design of the lawgiver. Accordingly, statutes 
made with great deliberation, and by learned and Judicious 
lawyers, have been expressed so obscurely, or constructed 
BO unaptly, that decisions interpreting or supplementing 
their provisions, have been of necessity heaped upon them 
by the Courts of Justice. Such is notably the case, with 
the celebrated Statute of Frauds,’*^ 

It follows that the question of Codification is a question 
of time and place. Speaking in abstract (or^ without 
reference to the circumstances of a given community) there 
can be no doubt that a complete code is better than a body 
of judiciary law : or is better than a body of law partly 
consisting of judiciary law, and partly of statute law stuck 
patch wise on a body of judiciary. 

But taking the question in concrete (or with a view to 
the expediency of codification in this or that community) a 
donbt may arise. For here we must contrast the existing 
law — ^not with the hea^i idSal of possible codes, but — with 
that particular code which an attempt to codify would then 
and there engender. And that particular and practical 
question (as Herr von Savigny has nghtly judged) -v^ill turn 
mainly on the answer that must be given to another: 
namely, Are there men, then and there, competent to the 
difficult task of successful codification ? of producing a code, 
which, on the whole, would more than compensate the evil 
that must necessarily attend the change F 

The vast difficulty of successful codification, no rational 
advocate of codification will deny or doubt. Its impossi" 
bility none of its rational opponents will ventme to amm. 

Before I quit the subject of codification, I shall remark 
that one advantage not generally adverted to would fi.ow 
firom it ; an improvement in the character of the legal pro- 
fession. If the law were more simple and scientific, minds 
of a higher order would enter into the profession, and men 
in independent circumstances would embrace it, who are 


* 29 Car. II. c, 3. The Bill on which this statute was framed was 
brouf'bt in by Lord Chancellor Nottingham, who claimed the merit 
of having been'its originator ; although it received * some additions 
and improvements from the judges and Civilians ’ (Lord Campbell’s 
Lives of the Chancellors, vol. iv. p. 271). Lord Hale is often credited 
with having had a hand in it, but this is hardly probable j for some 
time before the date of the Act, he was in failing health and hail 
petitioned for relief from his ordinary duties.— JEL C. 
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now deterred By its disgustiuLg' character ; for disgmstiiig it Leot» 
really is. What man of literaoy'- education and cultivated XX2CIX 
interiect can beartlie absui’dity .of'the books of practicej for ^ ■ 
example: and many other parts of the law F r^otliing but 
a strong necessityj or a strong deterin'ination to get at the 
ratwnaU qI law through the crust wMcli covefs ' it, could 
carry any such person through the labour. But if the law. 
were properly codified, such minds would study it and we 
might then look for incompai‘ably better legislation, and a 
better administration of justice, than now/ The profession, 
would not be merely venal and fee-gathering as at present,, 
but, as in ancient Borne, would be the road, to honoims and 
political importance. Much, no doubt, of the drudgery of 
the profession would still be performed by persons aiming 
only at pecimia.ry reward, but the morality prevailing in the 
entire profession %voiild be set, in a- great degree, by this 
high part of it, which would also eomprise the practical 
legisiatoi’s of the community. This would be a highly im- 
portant consequence of the simpMeation of the law :*for I 
am fully convinced that o.nly trom enlightened and expe- 
rienced' lawyers is any substantial improvement of the law / 
ever to be hoped for. . ■ ' 


— As the great controversy on the expediency of eon* 
structinga Code of Laws for the whole of , Germany is frequently 
alluded to in the foregoing Lecture, and constant reference made 
to the works of t he two great leaders of the conflicting parties, 
it may not be sup», ifiuons to say a few words eoncorning them. 

After the deliverance of the country from the French yoke, 
the mincis of patriotic Germans were anxiously employed in 
eaqiiirii'S into the causes of the feeble and divided resistance 
made by their country, and ia projects for strengthening the 
bonds which might unit© the several States into a well-com- 
pacted whole. 

Among them, was that of -which Thilnaut w.-is the ardent 
and eloquent advocate. In his Bssay * On the Necessity of a 
generiil Mimieipal (or National) Law for Germany/ he treats 
the construction of such a body of law, ‘eimr, jjrecise, and 
adapted to the requirements of the time/ — as one of the first 
conditions of a strong and efficient Coufedemtion. 

Thibriut was a Hanoverian by birth, and had studio st 
Gottingen, Konigsberg, and Kiel, at which latter place he took 
Jiis degree, .and ,wa.s appointed Professor. In 1802 he had a call, 
to Jeiiii. and in 1805 he was invited to assist in the reorganim- 
t ion. of the ITniversItj of Heidelberg. 

Thibaut’s works are numerous and of high authority. His 
style is homely and familiitr, but, has great force and auimatioo. 
He proposed that a Collegium or Commission should b© nomi* 
uated by the several States, and he maintained tliat by the 
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■; P.jjaT, : I." Operation of ' tlie ablest theoretical jurists . (Professors, iis, the, 
.V : different .Universities), with practising lawyers, such: a 'Code of' 
' 'Laws as above described, applicable to all Uerinany, might .be 
, consfcraeted. ... , ^ ^ 

. , The' most, illustrious opponent of this scheme was .Savigny, 

^ the leader of the so-called Historical School (founded by Hugo 
./ and Sehiosser); whose .great learning and acuteMess, .combined 
with a consummate talent for exposition, rendered ’'hi.m a for- 
midable antagonist. 

In MS' youth he had the -rare advantage of being able' to 
travel throughout Germany, France, and Italy, in search of un- 
known or neglected sources of Roman Law, and returned laden 
with spoils to Marburg, where he had studied, and was now 
appointed Professor. In 1803, he wrote Ms Treatise on the Law 
of Possession. On the creation of the University of Berlin in 
1810, Savigny was one of the first teachers appointed. His 
ieetures, especially those on the Institutes, together with the 
history of the Roman Law and the Pandects, drew crowded 
audiences, not only by the copiousness and importance of the 
matter, but by the extraordinary clearness and beauty of the 
form. 

His celebrated work, * On the Vocation of our Age for 
Legislation,’ is known to the English public through Mr. Hay- 
ward’s translation. 

The discussion on the expediency of Codification was carried 
on with great asperity ; its partisans complained that they were 
unfairly represented by the leaders of the Historical School, as 
advocating the introduction (or rather the imposition) of an 
entirely new body of Laws (which they never contemplated) j 
while their adversaries disclaimed the opinion imputed to them 
—that Law should have no other source than a historical one. 

In one of the Essays contained in the volume which has 
been frequently quoted, ‘ On the Influence of Philosophy on the 
Exposition of Positive Law,* TMbaut concludes with tlie follow- 
ing discriminating and impartial statement of the claims of the 
contending parties : — 

* Nothing is more to be wished than that the philosophical 
and the elegant jurists should soon cease to regard themselves 
as two hostile parties. Each side must abate somewhat of its 
pretensions, and reciprocally take what is good from the other. 
Without philosophy there is no complete history; without 
history, no safe appIie<ation of philosophy*. Both must unite as 
aids to Interpretation, and must exercise a continual influence 
on each other. The jurist who aspires after perfection will 
therefore endeavour to combine profound historical knowledge 
with philosophical views ; for the historical part of Juris- 
prudence cjin never be separated by a sharp line from the philo- 
sophical. In each are gaps, which can only be filled by the aid 
oftheother.’— >8. ^ / 
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PART m. 

LAW m EELATION TO ITS PVBP08M 

TO THE 

BUBJEOTS WITH WHICH IT IS COMVEESAMi\ 


LEOTUEE XL. 

Law of TMihjs and the Law of Persons or Statas* 

Eeom law considered witH reference to its and to 

tlie manner in wMcli it l)egins and ends, I pass to law con- 
sidered with reference to its purposes^ and to the sul^^’eets 
about which it is conversant. 

The iirst great distinction of Law considered nnder this 
aspect, is the celebrated one into the Law of Persons and 
the Law of Things ; or (as I think it ought to be stated), 
the Law of Things and the Law of Persons. 

This distinction may be stated generally as follows 

There are certain rifjkts and dutieSj -with certain eapamtm 
and incapacitm to take rights and incur duties, bj which 
personsy as subjects of law, are variously'- determined to 
certain classes. By a capamtp I . mean tins ; — A, person is 
capable of a given right and' of' a gives duty if on the hap- 
pning of a given event the law would Invest him, with that 
right, or impose on him that duty. 

The rights, duties, capacities, or incapacities, whica 
determine a given person to''any nf these classes, constitute 
a condition or status with which the person is invested. 

One and the same person may belong to mamj of the 
classes, or may occupy, or be invested with, many conditions 
or status. For example, one and the same person, at one 
and the same time, may be son, husband, father, guardian, 
advocate, or trader, member of a sovereign numl»r, and 
minister of that sovereign body. 

The rights, duties, capacities, and incapacities, whereof 
conditions or statm are respectively constituted or com- 
posed, are the appropriate matter of "the department of law 
which commonly is named the Lmo of Fersms — Jm qmd 
ttd Fersonm pertinet : — Jm Persmmmm — Pe emidiiiom 
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rAET'ill. \ommmm, ' Less am.l)iguoiisly 5 and more significantly, ■ that. 

. department of, law might', be styled . the ^ Law of Status* ,, 
For though the term persona in one sense of the word is 
, properly synonymous with status, yet in its usual and more ■, 
com,moaious signification, it .denotes not status but Aomo, a 
man (ineliiding 'woman and child) ; or it denotes an.aggre,*" 
gate or colleetion of men. 

The department, then, of law, which is styled the Law 
of Persons, is conversant about status or conditions j or 
(expressing the same thing in another form) it is conversant 
. about jpersoES" (meaning me7i) as 'bearing' or invested ,with 
persmm (meaning status or conditicms). 

The department of law which is opposed to the Law of 
Persons, is commonly named the Law of Things : Jus quod 
ad Mbs pertinet ; or the department of law ^ De rebus.’ 

How this department of law came to be called the Law 
of Things^’ is some what obscure 5 but referring to what has 
been said in Lecture XII. siqwa, about the various meanings 
of this flexible word res, it seems not impossible to catch 
the train of ideas. It has been seen that res or ^ thing ’ in its 
widest meaning, embraced the whole matter with which 
laws are conversant, p. 108 supra. Having Ibr convenience 
singled out a department of law and called it (not without 
significance), ^ Law of Persons,’ it seems natural that the 
authors of those institutional treatises — familiar with the 
term res as wide enough to embrace all the subject matter 
of law — should call the opposed department the ^La^wof 
Thills.’ This would be the more easily suggested to their 
minds from the circumstance that res in the narrow and 
strict sense of the word was aheady opposed, as has been 
shown (mpra, pp. 166, 1 67), to persons. 

That such vas the general conception of the distinction 
by the Roman jurists, is manifest from the order adopted in 
the Institutes. The first hook of the Institutes of J ustinian, 
following Gaius, treats of the law relative to status or 
conditions under the name ^ de. jure p>^rsonarum,' or ^ de 
ccmdicione liomhimnd The second opens with w’ords to 
this effect : — 

^Having treated of the Persons, let us now? treat ih 
rebusJ It then proceeds to divide res into corporates and 
inoorporaUs, and then treats of rights and duties under their 
various subdivisions. 

It would be absurd to gxippose that the Law of Persons 
can peculiarly relate to persons meaning homines or human 
beings; or the Law of Things to things, in the proper 
sense of the term. Many rights and duties treated of in 
the Law of Persons relate to things properly so called : as, 
for instance, an estate in land belonging to a maiTied 
woman : and many nghts and duties treated o£*in the Law 
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of Things have no regard to things proper ; as, for instance, Lbot. 
the right arising from an obligation to fm'hear under a XL. 
crntraot 

The distinction, therefore, between the Law of Things 
and the Law of Persons rests upon the notion of status, oi 
condition. The Law of Persons is that part of the law 
which relates to status or conditions. The. Law of Things 
is the law — the corpus ju?'is — minus the law of status or con- 
ditions. The Law of Persons is the law of status or con- 
ditions, detsyjhed for the sake of eonvemence from the body 
of the entire legal system. 

The question, therefore, which first arises is this ; What wiiat coft 
‘ constitutes a status or condition ? 

The rights, duties, capacities, or incapacities, which, as .conuitioii. 
above mentioned, determine a given person to a given class, , 
constitute his status or condition. His condition is not the 
source of his distinctive rights and obligations, for these are 
Ms condition. The source of these rights and ohHgations 
is the fact, event, or incident which invests him with ■• the 
condition ; that is to say, wMch gives him the rights and 
capacities, and subjects him to the duties and incapacities 
of which the condition is composed. For example, a bar- 
rister or an attorney is distinguished from other men, by 
peculiar obligations which are imposed on Mm and by 
peculiar rights wMch he enjoys. These obligations and 
, these rights are the condition of Barrister or of Attorney. 

i The source or cause of his condition, or of his distinctive 

I obligations and rights, is Ms Call to the Bar, or his Admis- 

[. . ■ sioa as Attorney, " 

; The notion of status or condition (as understood by the 

j Roman Lawyers), has been covered with thick darkness by 

j the vague talk of their successors, and is not .entirely free 

! from difficulty and doubt. But I' think that the plain 

; account of it, -which I have given above, will be found to 

I tally \wth the truth, or to approach it pretty closely, by 

! those who will take the trouble (trouble too seldom taken) of 

■ seeking, inspecting, and collating the original and proper 

i authorities, - ' ^ 

See and compare the following- places: — Gaii Comm, 
i, §§ 8, % 13, 67, 80, 8L 1S8, 159, i. 3, § 4.~i. 5, 

§ 16^ § 4—!. 2% § 11, §, 5.— ii. 17, §§ I, 4, 61 

^ — Dig, i. 5 (Be statu hominum), I 5, pn H 9, 21, 26, suh 

•^m. — ^i. 9 (I)e Sonatoribas), I 10. — iv. 5 (De capite ininu- 
tis), I 3, § 1, 1 11. 

To fix the notion of StATus with prfect exactness, 
seems to be impopalble. For there are certain sets or series 
of rights and ol)iigatIoti«. wMch would probably be con- 
sidered by one man as forming or composing Stedm^ though 
i another would rather refer them to the Jm Mmim — ^i.e. the 

h&w (or Doctrine) of Eights and OhHgations in general^ or 
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of EigMs and OHigations ahs^rac^ed m apart from om^ 
ditiom, ' ^ ' 

After the best consideration wMch I have heen'ahie to ' 
give to the subject, and after an extensive exaMaation of 
the opinions of others, I still find no mark by which 
Of condition can be distinguished &om any other collection 
of rights and duties. , . 

Speaking, however, generally, the rights and duties, 
capacities and incapacities which constitute status or con- 
ditions, bear the foHowing marks ; — 

First : The condition resides in the individual not as 
being that individual person, but as a member of a class. 
That is to say, a (in the proper sense of the 

word) is not a sMiis. 

Secondly :“~(Being a corollary to the ahove^ — The 
rights, duties, capacities and incapacities composing the 
statm or condition, regard or interest speoially persons of 
that class. For instance, though the rights of a father in his 
child regard persons generally, inasmuch as corresponding 
duties are laid upon everybody, yet those rights specially 
regard the father as such. It seems indeed obvious that the 
rights and duties which reside in an individual as a member 
of a class cannot be such as extend to persons indiscrimin- 
ately. But this notvsithstanding Sir Matthew Hale, followed 
by Blackstone, places among the Eights of Persons (meaning 
the Law of Persons) certain rights which they are pleased 
to style absolute, namely, the right to liberty ; the right to 
bodily security; the right to reputation, &c. : rights which 
reside in eoery person to whom the sovereign or state extends 
a particle of protection, and which, theremre, pre-eminently 
belong to the Law of Things or the general law. 

Thirdly : The class itself must not be such that .it may 
comprise any or nearly any person whatever. The meaning 
of which I explain as follows : — 

Any rights and duties, not singular, or peculiar to a 
specific or determinate individual, are properly determined 
to a class of persons. For example, the rights and duties 
arising from a contract, are determined to the class of con- 
tractors. The rights and duties arising from a mortgage, 
are determined to the class of mortgagors, and to that of 
mortgagees. 

But classes of persons may be divided into two lands : 
Jirst, classes which might comprise persons of any descrip- 
tion, or nearly so ; no persons being necessarily excluded, 
except some classes labouring xmder a special incapacity 
which would itself constitute a status i secmully, classes 
which can only comprise persons of one given description. 
For example, whatever be Ms other characters, any prson, 
unless he labours under a special incapacity as an infant, &e., 
may be a contractor. The rights and duties, therefore, 
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wHcli concern contractors may concern almost anybody, and 
are tberefore properly discussed in' the department of general 
law — tiie ^ Law of Tilings.’ 

The classes, therefore, to which persons are determined 
by (or which are conterminous with) cmditiansj are classes 
which ean onlg comprise a part of the community ; as husbands 
and wives, masters and servants, parents and children ; any or 
all of whom may be promisors or promisees, mortgagors or 
mortgagees, contractors, and so on. The iiiclefiniteness of 
the notion of ckms, creates the whole ditiiculty of the case. 
By talring the word ektsB in its widest sense, we might throw 
the whole body of law, into the Law of Persons : but that 
was not the object of those who have taken the distinc- 
tion ; they wished to separate the rights and duties specially 
affecting imrimm of the cbmniunilyr from -rights and duties 
of more general interest. 

Fourthly ; The rights, duties, capacities and incapacities 
constituting a statm or condition are commonly indeiinite 
in number and kind, and such as to give a conspicuous 
character to the individual, or to mhiience extensively Ms 
social relations. This mark like the rest is of a vague and 
indeterminate description. It will not, for instance, exclude 
from the description of statm the rights, duties and capaci- 
ties which constitute a hered^ae, ie, which devolve by 
testament or intestacy upon executor, general devisee, ad- 
ministrator or heir. Now indeed, does there exist any mark 
which would distinguish the hereditm from a status. But 
by general consent the rights, &e., constituting the hereditas 
have been treated in the general department of law — the 
Law of TMngs. And it Is convenient so to treat them.* 

I BOW proceed to the mes of the distinction between the 
Law of Things and the Law of Persons.- 

The idea of status or eondiMon, although not capable of 
precise definition, is essential or necessary, and must exist 


* To the marks of a I think it should be added that 

the notion of status is Mstoricallj connected with the fact that a 
person lias little or no control over the circumstances which 
determine him to the class, and that still less has his consent any 
effect upon Ms rights and obligations when once fixed as a member 
of the class. That this was literally the case with most conditions 
with which * Ancient Law * was conversant, Is well pointed out by 
Sir JBL Maine in Ms able and suggestive work under that title. 
That in modern systems of law this ceases to' he a universal mark 
of atote is a consequence of the progress described by the same 
author in the pregnant observation that ‘the movement of the 
progressive societies has hitherto been a movement from status lo 
smiranV But the oM connection of siaim with t&e idea of per- 
memmm has doubtless an influence upon the line of demarcation 
asuailj adopted in assigning the term status to some sets of rights, 
iuti^ &€., and not to others. — 
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Ie eveiy jbody of ’law. The diyision of the corpus jurm into 
Jws Persommm and Jm Merum is not essential or ineyit- 
able. It is' adopted as being* a conyenient basis for the 
arrangement of the cor^nis jun$ ; and it is easy to conceive 
arrangements founded on principles altogether dissimilar. 

The main advantages of this division seem to me to be 
these 

,, .First : in the .Law of Things, or The Law generally, all 
which can be alSrmed of rights and duties considered gene- 
rally, or as abstracted from status or condition, is stated 
once for all. One advantage, therefore, of the ^vision is 
that it is productive of bremty. The general rules and 
principles with which the Law of Things is properly or 
directly concerned, are preserved, detached, and abstracted 
from everything peculiarly relating to particular classes or 
persons ; they are, therefore, presented more clearly than if 
they were interspersed with that more special matter. For 
example, the rights and duties which constitute, and are an- 
nexed to an estate in fee, orwhich arise from contracts, or from 
delicts, are stated much more briefly and clearly than they 
could be if they were presented as modified by the peculiar 
rights, or the peculiar incapacities, of married women or of 
infants. 

Secondly: by distinguishing such parts of the law as 
are peculiar to particular classes from the parts which are 
common and of universal application, and by placing the 
former under a separate department, the matter peculiar 
to every pai*ticular class is rendered easy of reference. The 
distinction would be attended, if its principle were steadily 
adhered to, with one great and indisputable advantage j 
namely that every class of persons migiit know, to a con- 
siderable extent, the parts of the law relating to themselves. 

The plan of collecting under separate heads such portions 
of the law as are peculiar to special or particular classes, is 
strongly and justly recommended by Bentham. His General 
Code, as distinguished from his proposed Special Codes or 
bodies of law specially relating to particular classes, is in 
fact the Jus renim^ or Law of Things, of the classical 
Eoman jurists. It is a strong presumption in flivom of 
the distinction, that Bentham by his unassisted invention 
arrived at it *, for he certainly did not derive it from the 
Roman law. The only form in which the distinction made 
by the Roman lawyers was familiar to him was the absurd 
travesty of it by Sir W. Blackstone, who (following Sir M. 
Hale) actually translates jura personarum and ju7'a renm 
^ the Rights of Persons^ and the ^ R^hts of Things/ 

Instead of this division, there are many other divisions 
of the corpus juris which might be adopted, I shall briefly 
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advert to two of these possiMe divisions, l>ecaiise they may 
serve to illiistra.te that of wMcli I have been treating. 

First : tiie head jm rermn might be rejected, and the 
whole bod}' of the la\v divided into special codes, heads, or 
chapters,^ appropriate to peculiar classes of persons. The 
incoDvenienee of this would be, that the imitter which is 
common or universal or has no special relation to any 
peculiar class, must be inserted under every head. In 
eifect, each of the special codes would consist of the whole 
of the coiumoii matter, phm the matter specially referring 
to the peculiar class. The repetitions of the general matter 
would be as. numerous as the special classes; and conse- 
qiieiitly the bullr of the whole body of law would bo truly 
iniiiiecse. J3y adopting the division into Jus Kenini and 
Jus Persoiianira, the description of the conmion matter is 
disposed of at once. Xor is the difficulty of ascertaining 
the la-w enlnmced to persons belonging to any special class’: 
the only difference is, that they must look for it under two 
heads or chapters instead of one ; which is no increase of 
the trouble. F or example, a person wishes to contract with 
an inffint. He refers to the chapter on Infants to find in 
what manner the sUitus of an infant modifies the general 
provisions of the law on the subject of contracts ; and if 
this is not intelligible to him he refers to the title ^Con- 
tracts ' in the General Code, 

Not to exnu-gerate, liow^ever, the efiect of this reparation 
of the body of law into the General Code and a number 
of Special Codes, in rendering the laAv cognoscible, I must 
observe that a complete Imowledge of any of these separate 
parts implies a Imowledge of the jm remm of which they 
are only a modification, and requires therefore a Imowiedge 
of that immense wliole which it modifies. In the example 
which I have already made use of, that of an infant entering 
into a contract, it ls*obrious that we must know the general 
nature of contmcts, and the rights and duties annexed to 
them, to enable us to know in what manner those rights 
and duties are modified by the peculiar $fMm of an infant. 

A second possible dlmion is the following : — The §tm 
fersmmrum might be rejected, and the sets of 'special pro- 
visions relating peculiarly to special classes, not collected 
under appropriate chapters, but appended to the more 

f eneral provisions vrhich they modify and control. But 
y this mode brevity and cleamess in the exposition of the 
general principles would be lost ; for to eve^ principle, all 
ihe modifications it Twelves from the peculiar position of 
eveiy particular class must be appended; and the 'peculiar 
law of each class being scattered every whei'e through the 
code, the persons affected by the. peculiar law woiild not 
find it collected to their hands, but must pick it out bit hy 
bit 
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The division ' into jm perBrniarnm and jm rerum com- 
Mnes the advantag-es of "both these adverse methods. Like 
the onej it, enables all classes to find easily the laiv pecu- 
liarly affecting themselves ; like the other, it presents in a 
connected series those principles of the law which are 
, common to all classes. ■ 

These, however, are not so much the advantages which 
the division hm produced as those it %vould produce if its 
principles were clearly and strictly pursued. By the Roman 
lawyers, as for example in the Institutes, the special law of 
particular classes is often placed in the Law of Things: and 
the same in Blaekstone, in the Trench Code, and in almost 
all the other compilations of lawyers. Hence the question 
has been much agitated, whether jus persmanim of the 
Roman lawyers properly the law of s^«to(orthe de- 
scription of the rights and duties, capacities and incapacities 
constituting status ;) or merely a description of the facts or 
events by which status is invested or divested. ^^Tiether 
for instance, under marriage all the rights and duties pecu- 
liarly affecting husbands and wives, were intended to be 
inserted, or merely marriage itself, the incident by which 
the status arises, with the modes by which marriage may 
be dissolved. The trath is that the authors of the distinc- 
tion have not been consistent. Sometimes they inserted in 
the jm persmarum descriptions of the rights and duties 
composing the status^ while in other cases they simply de- 
scribed the investing and divesting facts, reserving the 
description of the rights themselves for the Law of Things. 

On the whole, the two principal reasons for detaching 
sets of rights, etc, from the body of the legal system seem 
to be, 

1st. That the rights, etc. constituting the status^ regard 
specially a comparatively narrow class of the community ; 
and that it is convenient to have them got together for tlie 
use of that class. 

2dly. That they can be detached from the bulk of the 
system without brealdng the continuity of the exposition. 
And that the so detaching them tends to give clearness and 
compactness to the exposition of the bulk of the law. 

[The line, however, of demarcation between the different 
departments, depending as it does on convenience, is inevit- 
ably an arbitrary one. 

And the convenience of separating the law relating to 
certain classes may be different at different periods, and in 
different communities. The rights, etc. of Traders would 
hardly have been considered a status in Roman Law. But 
in modem communities not only do they occupy an impor- 
tant and conspicuous position, but the collection ot the 
laws with which they are concerned (as traders) into a 
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separate* department, has tMs special advantage, that the 
law in this department is the same or nearly so in commu- 
nities whose laws in other respects are difterent. r' Codes de 
Co7nmeroe may therefore sometimes he adopted with great 
advantage even where the general law remains uncodified. 
This was recently (in 1869) done in Germany, doubtless 
not without regard to political considerations, by the 
General German Mercantile Code.* — B. 0.] 


* While upon the subject of mercantile codes, I may make the 
follomog observation. It is hardly possible that a code could be so 
complete an embodiment of existing law as to a%mid some innova- 
tion. So far as it innovated, there would inevitably be a proviso 
express or implied that the changes made in the law should not 
affect past transactions, but only regulate the effect of future ones. 
Cons^uentlv the existing sources and literature of the law wlE 
remain indispensable to lawyers up to a period when any code that 
may be enacted in our own time shall itself have become crusted 
with age. But the transactions with which traders are commonly 
concerned are commenced and concluded within comparatively 
short periods, A code of mercantile law, or a part of it— such as the 
huv relating to marine insurance— would in a comparatively short 
time practically supersede the existing sources and literature of the 
law relative to those transactions. 

Codes of the nature here spoken of differ in some respects from 
any department of the code contemplated by the author as the best 
form of a code. For so long as the General Law— the Law of Things 
— remains uncodified ; or the General Code unaccomplished; a 
Special Code must either contain much matter which ought properly 
to be contained in the General Code, or much must be left to the 
operation of the uncodified law. Thus in a code of the Law relating 
to Traders, much matter relating to contracts in general, and which 
would properly belong to the General Code, must be inserted, or the 
Special Code left incomplete. 

This leads me to some further remarks which concern the general 
subject of codification discussed in the last Lecture, but which I 
could hardly make before the subject of Special Codes had been 
introduced. In making these remarks I must refer to a ver^v able 
and suggestive paper on the subject of codification in the Edinburgh 
Journal of Jurisprudence for June 1874. The author of that article 
argues that au absolute and all sufliclent code has a necessary ten- 
dency to repress and discourage the study of the principles and 
reasons of law. This argument is chiefly grounded on the circum- 
stance that France since the date of the Code Napoldon has not 
produced a Pothier ; an argument which may be fairly balanced by 
the fact that England, though not hampered by a Code, has since 
Coke produced no great institutional writer. The remaining argu- 
ments of the author of that article against codification concern codi- 
fication in the concrete, and with these the present work is hardly 
concerned. But he assumes as the only possible approach to codi- 
fication, in the absence of an absolute and aH sufficient code, that 
there should be an Institute of the Law under Parliamentary sanc- 
tion, but stiH possessing only an undefined authority something 
like that possessed by Coke’s Institutes. And he argues that such 
an Institute being of no use to the general public, but only for the 
convenience of lawyers, would not be worth the expenditure of 
public money required for it. Bat even admitting that in regard 
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LECTUEE XLL 

Statta,3 . — JSrroneom JD^nitiom examined^ 

Lect. Isr my last Lectme, I endeaTOured to explam the import 
XLL of the distinction between the Law of Persons and the Law 
" of Things, In doing so I showed that the distinction rests 
upon the notion oistatm^ and I stated the marks or cha- 
racters belonging to that notion ; showing at the same time 
that the notion is incapable of definition by any determinate 
or precise description. 

oertaiu I will now examine certain definitions of status^ with 

dSSSnons certain definitions of the distinction founded on the idea of 
of the^Mea status, wMch, in my opinion, are thoroughly erroneous, and 
First erro- have engendered much of the obscurity wherein the idea 
and the distinction are involved, 

Stotus aa 

SSSfcy According to a definition of status, now exploded, but 

Oviiians which was formerly cun’ent amongst Civilians, * Status 
est quaUtas, cnjiis rations homines diverse jure utunto.’ 
^Exempli gratia,’ (adds Heineccius,) ‘alio jure utitur liber 
homo ; alio, servus ; alio, civis ; alio, peregiiniis.’ 

Now a given person bears a given condition, by virtue 
of the rights or duties, the capacities or incapacities, which 
are peculiar to persons of that given land or sort. Those 
rights or duties, capacities or incapacities, are the condition 
or status with which the person is clothed. They are con- 
sidered as forming a complex whole : and, as forming a 
complex whole, they are said to constitute a status which 
the person occupies, or a condition, character, or pers&n, 
which the person bears. 

But, according to the definition which I am now con- 

to the General Law, the Law of Things, a work of the nature of an 
Institute of the Law is the onlv practicable or desirable approach to 
codification ; an authoritative institute of the General Law would at 
least impart to the Special Codes a precision and significance which 
is at present even in a consolidating statute impossible. If it 
should become practicable (a school of lawyers being first educated 
in the sense insisted on Austin) to produce a good authoritative 
Institute of the General Law, the Law of Things, and Special Codes^ 
comprising the different departments of the Law of Persons, there 
would be at least a vast improvement on the present form of the 
law. Neither would such a (jeneral Institute, supposing it well 
framed to begin with, require any very great expense or labour to 
revise and adapt it from time to time to the growing requirements 
of the community, and to the judicial and other legislation which 
might grow up in the mean time. — R. C. 
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fiidering*, tlie is a (Quality whicli lies or inlieres in tlie Lecpt. 
given person, and of which the rights or duties, capacities ; . XLI, 
or incapa/'ities, are merely products or consequences. — v~ 

The definition (it is manifest) is merely an instance of 
the once current jargon about oemlt qualitim'y ih^ wm 
which I analyzed in a former Lecture (p. 200, supra) in re- 
ference to volitions, and the imagined entity iStyled the 
zcill supposed to be their cause. Between the factor event 
by which the condition arose and the rights, etc. constitut- 
ing the condition, a certain supposed quality was ima^ned. to 
inteiwene in the chain of causation. This supposed qualitij, 
which clearly is a mere fiction, was said to be the status. 

Before I dismiss the definition which I am now 
considering, I wdll remark that the qualitas in question 
(assuming its existence) will not distinguish a statics or 
condition from any other set or collection of rights or 
duties. The fiction is precisely the same as that which is 
v^ith more consistency expressed by the English word 
^estate.’ Now the above mentioned definition would apply 
to an estate in fee simple just as well as to the estate of 
matrimony. But no one ever thought of attaching the 
word status to the rights of fee simple proprietors or of 
placing the law relating to those proprietors by itself in a 
department of the Law of Persons. 

The supposition, therefore, that a status is a quality in- 
hering in the paity who bears it, has every fault which can 
possibly belong to a figment. The supposed quality is 
merely fictitious. And, admitting the fiction, it will not 
serve to characterize the object, for the purpose of distin- 
guishing which the fictitious quality was devised. 

It is remarkable that I^ntham (who has cleared the 
moral sciences from loads of the like rubbish) adopts this 
occult quality under a difterent name. In the chapter in 
the/Traitds de LtSgislation,’ which tmats of Etats (ot of 
status or conditions,) he defines a status thus : ^ Un ^tat 
domestique ou civil n’est qu^une base tdeale, autour de 
laqiielle se mngent des droits et des devoirn, et quelquefois 
des incapacit^s? 

This is the more remarkable, inasmuch as Bentham, in 
the next sentence but one, tells us, with perfect correctness, 
that ^connaitre un €tat, c’est connaltre s^par^ment ies droits 
et les devoirs qui y sont rdunis : ’ implying that a status or 
condition is nothing fictitious or ideal, but a lot of rights 
or duties marked by a collective name, and bound by that 
name into a complex aggregate. 

I will remark, before I proceed to the next topic, that 
the rights or duties which are constituent elements of a 
ttatuSf are of two kinds. 1. Those which arise solely from 
Jie TOiy fact or event by which the party was invested with 
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tlie condition. 2. Those wMch arise frona the fact or event 
coupled with another and a subordinate iact or event. For 
example: The right of the husband or wife to the emsor- 
tium oT company of the other (whether against the other, or 
against third persons or strangers) is a right which arises 
solely from the mere fact of the marriage. But a right or 
interest of either in goods or land acquired hy the other, is 
the joint result of the cattscfox fact by whicb the goods or 
land were acquired, and of the marriage itself. Ffom that 
acquisitive fact, the right of the husband or wife in the 
goods or land arises : by virtue of the marriage, that right 
or interest is so modified, that a right or interest in the 
same subject accrues to the other of the two parties. 

Eights or duties which arise solely from the investitive 
fact, are said to arise ex statu immediate. Those which 
arise &om that fact coupled with another and subordinate 
fact, are said to arise ex statu mediate 

Eights which arise ex statu imfuedmtbj aie closely ana- 
logous (as I shall show in a subsequent Lecture, p. SOS post) 
to the rights which are styled by Blackstone ^ absolute rights/ 
and whicli are styled commonly ‘ natural or innate rights.' 

The only difierence between them is this : The former 
are rights which arise solely from the investitive fact: the 
latter are rights which arise solely from the fact of the 
party who bears them being under the protection of the 
state. By some writers, accordingly, absolute rights, or 
natural or innate rights, are styled, aptly enough, ‘ rights 
arising sme speciali tituh.^ The only objection to the phrase 
is this : that if applies to rights arising e.r statu immediath^ 
as well as to those more general (and, indeed, universal) 
rights, which are styled natural or inboini. 

In the chapter in Bentham's ^ Traitds de Legislation ' last 
referred to, after (correctly) sa,ying that * connaitre un Hat, 
c’est connaitre separ^ment les droits et les devohs qui y sont 
reunis,' he goes on to ask, ‘ mais quel est le principe d’union 
qui les ressemble, pour en faire la chose factice qu’on appelle 
un Stat ou une co7idition ? ' And to the question thus sug- 
gested he gives the following answer: ^O’est Fidentite de 
revenement investitif, par rapport a la possession de cet 
StatJ 

It may, I think, he inferred from this answer, that, in 
Bentham s opinion, the following are the tests^ or distinguish- 
ing marks^ of a status^ condition, or person. 

1. A status is a set or collection of various rights or 
duties, or of various capacities or incapacities to take or 
incur rights or duties. 2, The rights or duties which are 
its constituent elements, are legal effects or consequences of 
one investitive fact, of one title or mode of acquisition, or 
(in the usual language of the Boman lawyers) of one causa 
or antecedent. 
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Now it certainly is true, tliat a gtatim\^ a net or collection Lect. 

of various rigiits or duties. Aud tliat the rights or duties :XLi. 

which are its constituent elements, are legal e&ects or con- 
sequences, mediately or Imniediately, of one and the same 
title or investitive fact ox event. The statm, for example, 
of husband or wife, is a set or collection of various rights 
and duties, and various capacities and incapacities; all of 
which arise, mediately or immediately, from the one fact of 
the marriage, or irom the one title or eaum by which the 
status is engendered. 

But thoiigh these two properties belong to mmj stntm^ 
they will not distinguish staim or conditions from those 
rights and duties which are matter for the Law of Things. 

For, first, these properties belong to each of the aggre- 
gates which are styled by modern civilmnBumversiiates juris: 
that is to say, complex sets or collections of rights or duties : 

the aggregate of rights and duties devolving on the 
heir, executor, or administrator by virtue of the testament 
or of the intestate decease. Now this aggregate has never 
been deemed a status or condition, but is always considered 
under the g^eneral law^ forming the bulk of the legal system. 

In the institutional wiatings of the Roman lawyers, in the 
French and Prussian codes, and in every systematic code (or 
every systematic exposition of a corpus juris) of which I 
have any knowledge, the rights and duties of heii-s (or of 
universal successors to deceased peiisons) are placed in the 
jus rei'um and not in the jus pers&naritm. And by our own 
Hale and Blackstone, (th'e only systematic expositors of our 
owm corpus jmis) the rights and duties of the executor and 
administrator (who are proper!? the heeres testammtarim 
and the hmres legitimus of the Roman Law) are inserted in 
the general department which they style the Rights of Things^ 
and not in the special and exceptional department which 
they style the Rights of Persons, By Hale, indeed, in his 
analysis of the law, the rights and duties of the heir (who, 
in some revspects, though not in all, is successm univefi^snlis) 
are placed, inconsistently enough, in the Law of Persons, as 
well as in the Law of things. 

And, secondly, the two properties, which, in Ben* 
tham’s opinion, characterize a status or condition, are not 
even peculiar to those aggregates of rights and duties which 
are styled by modem civilians universitates jivris. They are 
found" in most or many of those numerous rights or duties, 
which, as contradistinguished to universities of rights and 
duties, are deemed particular or singular. Take, for example, 
the right of dominion or property in a specifically deter- 
mined thing; as, a horse, a slave, a garment, a touse, a 
field, or what not. It is manifest that the right, though 
deem'Cd singular, is truly a collection or aggregate of rights 
of which an adequate description would occupy a bullrj 
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volume. It consists, for example, of tlie rijrlat of exclusive 
user or possession*, of the right of disposing or aliening 
totally or partially; of rights of vindication, and other 
rights of action, in the event of a disturbance of any of 
those primary rights : and each of these rights, which com- 
bine to form the right of dominion, may itself be resolved 
into other rights which are less complex. Still more 
complicated is the right vested in the mortgagor by means 
of a mortgage in the usual English form. Indeed, as I 
shall show hereafter, the difference between a universitas of 
rights and duties and a right or duty deemed singular is 
merely a difference of degree, 

I have remarked above, that the rights or duties which 
are constituent elements of a status^ are commonly divisible 
into two kinds: 1st, those which arise immediately or 
directly from the paramount and more general title which 
engenders the status: 2dly, those which arise mediately 
from that paramount and more general title, through sub- 
ordinate and more special titles. 

And, at the first glance, I imagined that this was the 
distinguishing mark of a status or condition. But I am not 
sure that every set of rights or duties, deemed a status or 
condition, is divisible in that manner. And it is clear 
that universities of rights and duties not deemed condi- 
tions, with sets of rights or duties deemed particular or 
singular, are divisible in that manner. Some of the rights 
or duties composing the aggregate or set, aidse immediately 
from a paramount and more general title by which the ag- 
gTegate or set is itself engendered; the right of the 
owner of a field to walk over it : whilst others arise mediately 
from that paramount and more general title, through sub- 
ordinate and more special titles ; e.g. the right of the owner 
to prosecute a trespasser, arising* out of the investitive fact 
whereby he obtained the dominium and through the special 
title of the injury done against that paramount right. 

A person clothed with a condition, or heanng a person 
or character, hasy?^ in rem (or a right availing against the 
world at large) in the aggregate of rights which are con- 
stituent elements of the status. 

At first I imagined that this might distinguish a status^ 
from the set of rights or duties which are not status. But 
I am convinced that thisyW in rem over the status itself is 
not a character or distinguishing mark by which we can 
determine what a status is. 

For, 1st, in purely onerous conditions, the mark is not 
to he found : a right to a burthen, or to vindicate the enjoy- 
ment of a burthen, being an absurdity. 

And 2dly, the mark « to be found in universities of 
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npriits, wMcli Iiaye never been deemed conditions oi' status^ 
but have been placed by common consent in the Law of 
Things ; e*g. the aggregate of rights called hereditMs, 

3dly, the mark may be foimd in many of the sets of rights 
which are deemed singular or particular. For instance : — 
When the owner vindicates his right as dominus he re- 
instates himseli* in the enjo}Tnent of many separate rights. 
And what more is done by an action ex statu^ or by any 
other action founded on a ? 


LEOTUEE XLH. 

Status. — Erroneous defimitons further co-midered, 

I NOW proceed to a definition of status which, in my 
opinion, is not less erroneous than any of the various defini- 
tions that I examined in my last Lecture. 

According to the definition of a status f to which I now 
advert, a status is a capacity or faculty x for in the language 
of modern Civilians (and of ail modern jurists whose terms 
are fashioned on the language of modern Civilians) the 
term faculty^ though commonly denoting a Hght^ also 
dignities a capacity or ability to taie or acquire a right, or to 
incur, or become subject to, a duty. In the language of 
the German jurists, who adopt the definition of a status to 
which I now am ad veiling, k status is denominated RechtS'' 
fdhigkeitx literally, or strictly, a capacity or ability to take 
or acquire a tight but meaning a capacity or ability to take 
or acquire a tight y or to incur, or become sub] ect to, a duty. 
For, amongst the numerous ambiguities by which the 
German ^ Recht’’ (like the Latin is perplexed and 

obscured, is this: that, though it signines a right y it ocea- 
siunally embraces in its comprehension, a duty. For ex- 
ample: to succeed 'in omtmjm defuncti,*i8 to succeed, by 
universal succession, oi per universitateniy to all the descen- 
dible duties, as well as to ail the descendible rights, of the 
deceased testator or intestate. 

According to this definition, a or condition, ora 

person as meaning a statm or condition, is a capacity or 
ability to take rights, or to incur or become subject to duties 
which the law confers or imposes upon the person, as meaning 
the kmno or man. In Miihlenbru^^sDoc^riTita JPundectarutn 
the definition is given thus; 

^ Personam (quae quidem a persdnando dicitur) potesta- 
tem juris vocamus ; sive facultatem et jurium exercendorum 


• Namely, that contained In 'thibaut’a * System/ vol. i p. 160 , 
1207. 
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Fari in. et officioram subeimdorum, hominibus jiii'e accomirLoda,taro 
' — et velut impositam. Ex quo intelligitiir, quid sit, quod per- 

sona abjudicetur iis, qui aut prorsus nullo aiit yalde imper- 
fecto gaiideant jure, etc.* * 

According to a definition oi jm persmaru7n^ wMcb is 
equivalent to tbe above definition of persmia or the 

law of persons is concerned with the capacities of persons 
(as meaning men) to take rights or incur duties j or it is 
concerned with persons (as meaning men) in so far as they 
are capable of rights or duties. 

This definition of status (with the equivalent definition 
oi jm personaruni) is liable to the following, amongst other 
objections. 

1st. There are capacities which are common to all per- 
sons, who either completely, or to certain limited intents, 
are members of the given society political and independent, 
or subjects of its sovereign government. Every person, for 
example, whether free or slave, citizen or ibreigner, adult or 
infant, married or unmarried, trader or not trader, has a 
capacity (unless he be excluded completely or nearly from 
all legal rights) to purchase and acquire propeily in such 
outward things as are necessary to the sustenance of life. 
Granting, then, that a condition is a capacity, its being a 
capacity will not serve to eharactenze it; seeing that there 
are capacities which are not conditions. A condition regards 
specially persons of a given class, and cannot consist of 
aught which regards indifferently all or most classes. 

2dly. There are many conditions which consist mainly, 
not of capacities, but of incapacities. The condition, for 
example, of the slave consists mainly of incapacities to 
take rights: the condition of the infant freeman, of in- 
capacities (mainly or wholly imposed upon him for his 
own benefit) to take certain rights and incur certain duties. 

8dly. As I remarked in my last Lecture (p. SfiS), and 
shall explain a little more fully hereafter, the rights and 
duties, wiiich together with capacities and incapacities, are the 
constituent elements of most conditions, are divisible into 
two lands : namely, rights or duties which arise from the 
stcctus immediate, and rights or duties which arise from the 
status mediath. 

Now the rights or duties which arise from the status 
immediately are nghts or duties, and not capacities or facul- 
ties \jurium exereendomm et qffieiorum suheundorumt — 
Wheremr, therefore, the constituents of a status are divisible 
in the manner which I have now suggested, — and the consti- 
tuents of most status are so divisible, — the statm is not a 
capacity, or a bundle of capacities, but an aggregate of 
rights and duties with capacities, 

MhliL vol. ii. p. 1. 


Status — Err oneom Definitions. 

I remarijed in a former Lecture (p. 163 that there 

are certain pre-eminent status which the Roman lawyers 
seem to have distinguished by the name of mpila. These 
are, sfMhts UbertriUs {or the condition of the ii*eemanj 
as opposed to that of the slave); secondly, status chi’- 
tails (or the condition of the Roman citizen, as opposed 
to tliat of the foreigner) ; and, thirdly, status familm ; that is 
to say, the condition of being a member of a given family, 
and as such enjoying certain rights, or being capable 
of certain rights. For example: unless a person were a 
member of a given family, he could not take by succession 
ah intestate from any member of that family. And, by 
consequence, when a man was adopted by the head of 
another family, or when a woman manied and thereby 
becaine a member of her husband’s family, the status 
fauiilice (with reference to the family quitted) was lost ; 
though a new status familicB (in reference to the family 
entered) was at the same- time acquired. 

Now a definition of ca^mt (resembling the definition of 
status which I have just examined) is given by many 
German Civilians. They say that a caput is a condition 
precedent (Bedingimg) to the acquisition of rights: which 
merely means (if it mean anything) that a capid comprises 
capacities to acquire rights. The definition, therefore, is 
liable to one of the objections which I made to the defini- 
tion of a status that I have just examined. A caput, indeed, 
comprises capacities ; and, in so far as it comprises them, is 
a condition precedent to the acquisition of rights. But it 
comprises rigbts and duties arising from the status miTne- 
diate, as w^ell as mere capacities to take and incur rights 
and duties on the happening of particular and subordinate 
facts. ■ 

I also remarked, in the Lecttire just referred to, that a 
certain absurd definition of the term person arose from a 
confusion of caput and statmi from a supposition that the 
Roman lawyers limited the term to those peculiar 

status which they called capita. 

But that the Roman lawyers limited the term status to 
these three capita, is utterly and palpably false. They 
speak, for example, of the status of a slave who had not, 
and could not have, captitt the want of liberty implying a 
want of citizenship, and also of relationship to a family of 
Roman citizens. They also speak of the status of a pei'e-- 
grinus or foreigner ; of the status ox a senator ; of the status 
lescB exist-wiatimis, or of a status consisting of certain in- 
capacities consequent on having been noted or branded by 
the censors. 

But there is one consideration which is <^uite condmiv^. 
In the first book of Gains’ and Justinian’s Institutes. 
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Paet in. peregnni or ibreig-ners, or freedmen, masters and 

^ ' slaves, fathers and children, husbands and wires, girardians 

and wards, with other classes of persons, are passed in 
review : and to the whole book, regarding: specially these 
various classes of persons, the common title of De personu 
(and in Gains, the title of JDe conditime hominmn also) is 
prefixed. 


LECTURE XLIII. 

The subject of Status Bimion of Law into Jus Re- 
rum and Jus Per sonar um comluded. 

Lect. Haviitg endeavoured to settle the import of the distinc- 

X LIIL ^ between y-as f'erum and j 2 is pei^sona?^?)!^ and to define 
_ r ' of status or condition, on which that distinction 

ary rSrks. is founded, I will now add a few remarks, suppieinentai’y to 
the Lectiu'es in which I have discussed this subject. 

First then: It has been doubted whether 'the Roman 
lawyers intended to insert in the gus personarum the de- 
scription of the rights duties capacities and incapacities of 
which status or conditions are comprised ; or to confine 
themselves to the facts or events by which the status are 
invested and by which they are divested. The solution of 
this doubt is, that neither the Roman lawyers, nor those 
modern Civilians who have adopted from them the distinc- 
tion of jm rerum and pe7-sonarmn, conceived with perfect 
distinctness its purpose, nor did any of them in the detail 
of their writings pursue it consistently. 

Both the Roman lawyers and Sir William Blaclcstone 
inconsistently inserted in the Law of Things many rights 
and duties manifestly arising ex statu : and the 'Roman 
lawyers in many cases inserted in the Law of Persons a 
description only of the event which engendered the status^ 
and the events by which it was destroyed : not of the rights 
and duties of which it consisted. For instance, in the 
Law of Man’iage, they inserted only the manner in which 
maniages were contracted^ the different conditions of a valid 
marriage, and the modes in which marriage was dissolved. 
In the law of tutelage and guardianship, on the contrary, 
they inserted not only the modes in which the status was 
acquired or lost, but also the rights and duties which con- 
stituted it. They had in truth no distinct conception of 
their own purpose, and they therefore pursued it in the 
detail inconsistently. 

Through blending, as they do, the two methods, they 
lose the advantage of the first ; keep the disadvanttige of 


3^3 


Methods, Roman Lawyers and Blackstone, 

the second; and add a difiiculty of their own; Le. that of 
obliging the seeker to look for the pecaliarities of 
not only under the descriptions of the several rights and 
titles, but also under the (as by them treated) pui'poseiess 
department of ywru pm^sonm'u^n. 

The Roman law^’ers divide law, in the first place, into 
jm publicum and jus privatum ; and in their institutional 
treatises they confine themselves principally to jm jmvatmn. 
This they again divide into,;t«s pei'smarmny jus remim^ and 
jus actimiwn, inelnding under this third head the law of civil 
procediu’e. This last distinction is also adopted in the 
Commentaries of Sir William Blackstone, whose object was 
more comprehensive, as he treats not only of what the 
Roman lawyers called private law, but also of what they 
comprised under the name of public law, namely, the law 
of political conditions; criminal law; and the law of cii- 
minal procedure. Both in the Roman lawyers and in 
Blackstone this division is grossly inconsistent ; it deviates 
from the object of the distinction between the Law of 
Things and the Law of Persons. In order to carry out 
that object, all the generalia of the Jus actionum should be 
left in thejW remm^ while those parts which- have relation 
specially to particular classes of persons, and which can be 
detached from the bulk of the legal system without breaking 
its continuity, should be placed under the respective heads 
of th.^ jm p>ersima 7 'imi to which they belong. jFor example, 
the mode of suing or defending by means of a next friend 
or a guardian ad Utem in the case of an infiint is properly 
matter for the jus persornai'um under the head of infancy. 

The division therefore of the eorpm juris mio jus persmia- 
rum^ jm rerum, and Jus actimimn a gross logical error. 
In Blackstone, the error is a conse(|uence of Ms original 
division. For he does not, like the Roman lawyers, begin 
by dividing the law into jus ptMimmi and jm ^nivutmrt, md 
this last into jus person armti mdjus renmi*^ but he divides 
the whole corpus jmis into law regarding rights and law 
regarding tvrongs. By law regarding wrongs, he means law 
regarding injuries, the rights and duties arising from injmies, 
and ci\dl and criminal procedure. Having divided the 
corpms juris into these two divisions, and having then 
divided the fii’st, or law regarding rights, into jm p7ersmia?'-um 
and jm rer um, he could not include in either of these heads 
the iaw regarding actions. His division is illogical, it being 
manifest that the law regarding wrongs does not regard 
w^rongs only, but rights also, namely, the rights which aiise 
out of wrongs; as will be suificiently evident to anyone 
who loolis through the third book of his Commentaries, and 
observes the matter of which it is composed. 
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The nature of the distinction between public and private 
law I shall advert to in my next Lecture ; w'hen i shall 
show that it is as erroneous as this distinction of Black- 
stone’s; and that public law is not one main half of the 
corpus juris which ought to be opposed to the other half, 
but a very small portion of it, which ought to be included 
in the Law of Persons as a subordinate member: and 
Blackstone, in imitation of Sir Matthew Hale, has so 
included it. I am now spealdng of public law in its nar- 
rower acceptation, for in its larger, the whole of criminal 
law is included in it. Criminal law as a part of public law 
(jatius acceptum) is excluded by the Roman jurists from 
Law of Persons and Law of Things. But it ought to be 
distributed under those two departments. 

The next topic to which I shall advert is the order in 
which the Law of Things and the Law of Persons should 
stand relatively to each other. The Law of Things is the 
law, 7mnus the Law of Persons, while the Law of Persons 
contains such portions of the law as relate to specific and 
narrow classes of persons^ and can be detached from the 
body of the law without breaking its continuity. Conse- 
quently the General Code should come first, and the compara- 
tively "miscellaneous matters, which are properly a sort of 
appendix, should come last. Accordingly, Sir Matthew 
Hale suggested, and Sir William Blackstone practically 
adopted, this order. It is, however, impossible to sever 
completely the jus pei'sonarum and theyW reimni from one 
another. Even the jus persmarum, though consisting mainly 
of the narrower positions and rules which modify the more 
general matter comprising ^ejtis 7'eru7n^ yet contains many 
positions which must be anticipated before it is possible to 
explain the Law of Things. But the number of the prcd-* 
cognoscenda in the Law of Things is incomparably gi’eater 
than in the Law of Persons. Although the two departments 
cannot be completely disengaged from one another, the 
student must begin somewhere: and he should begin 
where he wiU require fewest references to what is to come 
afterwards. 

I may immediately explain in this place the nature of 
certain rights, wliich have been confounded by mysterious 
jargon ; namely, those which are called natural or inhom. 
and by Blackstone absolute rights. For his ^ Law regarding 
the Rights of Persons * is not the jm personaf'um of the 
Roman jurists; their jus pers&narum is only one species 
of his Law regarding the Rights of Persons, a species which 
he calls * law regarding the relative rights of persons ’ ; as 
contra diatinguiSied to another species, namely re- 


Natural or Inborn Rights, 

yarding the absolute rights of persons,’ that is, these nat oral 
or inborn rights, 

I have already observed (p. 355, supra), that the lights 
or duties constituent of statm arise in two ways : they arise 
ex statu hnmediaU, either directly from the general or para- 
mount title which engenders statm \ or from that general 
title through some subordinate title. The distinction be- 
tween natural or inborn rights and any other rights is 
analogous to this. 

Natural or inborn rights are those which reside in a 
party merely as living under the protection of the State, or 
as being within the jurisdiction of the State j if the party 
have any rights whatever, which the Roman slave had not* 
Now these are exactly what Blackstone called absolute 
rights. Such, for instance, is the right of personal secmity. 
Such also is the right to reputation, which Blackstone 
includes under the ris-ht of personal security, but which is 
distinct from, and ought to nave been co-ordinated with, it. 
These rights have been called natural or inborn merely 
because they arise sine speoiali titulo ; that is, reside in a 
party, merely as living under the protection or within the 
jurisdiction of the Stete. It is manifest, however, that they 
are not, properly speaking, natural or inborn 5 for they are 
as much the creatmes of the law as any other legal rights. 

Blackstone * here runs into a signal confusion of ideas, 
for: 1 st. He opposes these rights, fey the name of absolute 
rights, to what he calls the relative rights of persons. But 
all rights are relative ; they suppose duties incumbent on 
others. 2ndiy, He detines these absolute rights to fee 
rights appertaining to them merely as individuals or single 
persons. But I cannot conceive how they can be distinguished 
by that, AO or most rights must belong to particular 
persons, and must belong to them as particular persons. 
Dofuinimn, for instance, and all rights arising from contracts, 
come under this description. Srdly. He fmther defines them, 
rights which would belong to pemns in a state of nature ; 
rights whmh they would be entitled to enjoy either in or 
out of society. 6 ut considered as moral rights, many others, 
such as rights arising from convention, are in the same pre- 
dicament. ■ And as to lepal rights, with which alone Black- 
stone was properly concerned, they, it is obvious, can only 
belong to a man in society. 

Amongst others of these absurdities, Blackstone in- 
stances, as an absolute right, the right of private property I 
A right which, it is quite obvious, cannot exist out of a 
state of society. What he meant by the right of private 
property in this passage I could not for a long time make 
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out ; but it is cleared up by comparing the passage with a 
corresponding passage in his third volume, and it appears 
to he merely a collective name for ail those rights which, 
either as property in the strict sense, or as rights derived 
from contracts or quasi-contracts, are the subject of his 
whole commentaries. He also instances the right of 
mini liberty. But as I have shoOT (p. 165, mirra), either 
this is properly included in the term personal security, or else 
it is coextensive mth nghtj and ought not to be treated 
as species oi right. 

Another error of Biackstone is that of putting those 
absolute rights of persons under the head Rights of Persons 
at all. As residing in all persons, these rights are not 
matter for the Law of Persons, but for the Law of Things ; 
and by the Roman lawyers are so treated. The cause why 
this was overlooked by Biackstone seems to be that in this, 
as in other instances, the rights are not explained by the 
Roman lawv^ers directly, but only by implication under the 
head of delicts ; and tfie explanation nowhere else occurs. 


LECTURE XLIV. 

LaWy Public and Pnvate, 

Having discussed the distinction hetw^een Law of Things 
and Law of Persons, I proceed to the connected distinction 
between Public Law and Private Law. 

The term ^public law^ has two principal significations : 
one large and vague *, the other, sti'ict and definite. 

Taken with its strict and definite signification (to which 
I will advert in the first instance), the term public law is 
confined to that portion of law which is concerned with 
political conditions : that is to say, with the powers rights 
duties capacities and incapacities which are peculiar to 
political supenors, supreme and subordinate. Taken in this 
meaning, public law ought not (I think) to be opposed to 
all the rest of the law, but ought to oe inserted in the 
Law of Persons, as one of the limbs or members of that 
supplemental department. 

But before I proceed to the place which public law (as 
thus understood) ought to occupy in an arrangement of a 
corpus j-miSy I will touch briefly on two difficulties, which, 
it appears to me, are the only difiicuities that the subject 
really presents. 

I have said that public law is confined to that portion 
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of law wtiicli is concerned with political conditions. So far 
as public law relates to the Sovereign, it is clear that much 
of it is not law, hut is merely positive morality, or ethical 
maxims. As against the monarch properly so called, or as 
against the sovereign body in its collective and sovereign 
capacity, the so-called laws which determine the constitu- 
tion of the State — the ends or modes to and in which the 
sovereign powers shall be exercised — are not properly posi- 
tive laws, but are laws set by general opinion, or merely 
ethical maxims which the Sovereign spontaneously ob- 
serves. 

But though, in logical rigour, much of the so-called law 
which relates to the Sovereign, ought to be banished from 
the cm*pmjurisj it ought to be inserted in the corpus juns 
for reasons of convenience which are paramount to logical 
symmetry. For though, in strictness, it belongs to positive 
morality or to ethics, a knowledge of it is absolutely neces- 
sary in order to a knowledge of the positive law with which 
the jwis is properly concerned. The law of Eng- 

land, for example, cannot be imderstood, without a know- 
ledge of the constitution of Parliament, and of the various 
rules by which that sovereign body conducts the business 
of legislation. 

And, since the law regarding the Sovereign ought to be 
inserted in the Law of Persons, we may say, by way of 
analogy, that the Sovereign has a status or condition *, 
although a statusy properly so called, is composed of legal 
rights and legal duties, or of capacities or incapacities to 
take or incur legmi rights and duties. 

Public law (in its strict and definite meaning) is not 
unfi’equently divided into two poi^tions: constitutional law, 
and administrative law : {Btaats^recht or Cmistitutions-i'echtf 
and liegierungs-rechty The first comprises the law which 
determines the constitution the sovereign government: 
the second comprises the law which relates to the exercise 
of the sovereign powers, either by the sovereign or by 
political subordinates. 

The second of the two difficulties to which I have ad- 
verted, is the difficulty of drawing the line of demarcation, 
by which the conditions of private persons are severed irom 
the conditions of political subordinates. 

The rights and duties of political subordinates, and the 
rights and duties of private persons, are creatures of a 
common author (the Sovereign or State), and often sub- 
serve and are intended by their sovereign author to sub- 
serve the same general ends ; tor instance, the prevention of 
crime. Accordingly, the conditions of parent and guardian 
( with the answering conditions of cMld and ward) are not 
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unfirequentlj treated by writers on jiuisprudence, as poniuus 
of fuUiG law. For example : Tbe patria potestm, and tlie 
tiitela of tlie Roman Law, are timted thus, in Ms masterly 
^ System des Pandekten-Beclits/ by Tlilbaut of Heidelberg^ 
who, for penetrating acuteness, rectitude of Judgment, 
depth of learning, and vigour and elegance of exposition, 
may be placed by the side of Savigny, at the head of all 
living Oivilians. (See note, p. 848 supra,) 

The powers of punishment which the Roman law origi- 
nally entrusted to the paterfamilias were so extensive, that 
this accounts for the very small space occupied by criminal 
law in the early Roman law. The place of criminal law 
was mostly supplied by the powers vested in those private 
persons, who being the proprietary and respectable class, 
were little tempted to commit crimes, while the remainder 
of the community were subject to these powers residing in 
them, and were thereby prevented from committing crimes \ 
or, if they did commit crimes, were punished by, and at 
the discretion of those in whose potestas they were. 

The only difference that I can assign between political 
and private conditions is this : that when the condition is 
private, the powers vested in the pemon who bears it more 
pemliarly regard persons determined specifically; when 
public, those powers more peculiarly regard the public con- 
sidered indeterminately. 

Having touched on these difficulties, I now proceed to 
give my reasons for the proposition which I laid down 
at the outset of this Lecture, namely , that public law, in its 
strict and definite meaning, as the law of political conditions, 
should not be opposed to the rest of the law, but should be 
inserted in the Law of Persons, as one member or head of 
that department of the 

Of the various reasons which might be given for this 
arrangement, the following reason, I think, will amply 
suffice. 

In explaining the nature of the distinction between Law 
of Things and Law of Persons, I said that there are two 
reasons for detaching the rights and duties of certain classes 
from the body of the legal system, namely : 1st. Convenience 
for reference ; 2ndly, Coherence of the general body of the 
legal system, which is attained by omission of the special 
matter. 

Now both these reasons apply in an eminent degree to 
the powers rights and duties of political superiors. With 
the exception of the powers and duties of judges and other 
ministers of justice (which perhaps it is expedient to prefix 
to the general law of procedur^, there are no classes of 
persons whose peculiar rights and duties may be detached 
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niore commodioiisly from tlie bulk of the legal system tliar Lect. 

those of public or political persons. And if the powers XLI¥, 

rights and duties of political persons ought to be detached 
from the bulk of the legal system, it is clear that they ought 
not to be opposed to all the"^ rest of the system ; but ought 
to form a limb of the miseellaneoiis and siipplementar de- 

f artment which is marked with the common name of the 
^aw of Persons. For the law which regards specially the 
powers and duties of political persons, is not of itself a 
complete whole, but is indissolubly connected, like the law 
of any other staf.m^ with that more general matter which is 
contained in the Law of Things, and also with the law 
regarding other eonditionB. 

Take, for example, the case of our own King. It is 
clear that a knowledge of his peculiar powers rights and 
exemptions presupposes a knowledge of the Law of Things, 
and also of many of the stfitus which are styled private. 

Without a knowledge of the general rules of property, his 
peculiar proprietary rights, as Iring, are not intelligible. 

Without a knowledge of the law of descents, the peciuiari-* 
ties of his title to the crown are not to be understood. 

Without a knowledge of the law of marriage, Ms peculiar 
relations to Ms royal consort are not explicable. 

And the same may be said of the powers and duties of 
any political pemon whatever. Considered by themselves, 
they are merely a fragnnent. Before they can* be fully un- 
derstood, they must be taken with their various relations 
to the rest of the legal system. 

The opposed terms puhitc md private Iww tend more- 
over, in mv opinion, to generate a complete misconception 
of the real ends and purposes of law. Every part of the 
law is in a certain sense public, and every part of it is in a 
certain sense private also. There is scarcely a single provi- 
sion of the law which does not interest the public, and 
there is not one which does not interest, singly and indi- 
vidually, the ]>ersons of whom that public is composed. 

Agreeably to the view which I now have taken of the 
subject, Sir Matthew Hale, in Ms ^Analysis of the Law,’ 
and Sir William Blackstone, following Sir M. Hale, have 
placed the law of political persons (sovereign or subordi- 
nate) in the Law of Pemons : instead of opposing it, as one 
great half of the law, to the rest of the legal system.’^ 
Blackstone divides what he calls law regarding the relative 
rights of ^rsons into law regarding public relations, and 
law regarding private relations. Under the fimt of these 
he places constitutional law and the powers rights and 
duties of subordinate magistrates, of the clergy, and of 
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persons emplo3^ed by land or sea in tbe military defence of 
:.tlie State. 

TMs placing tbe law of political persons in tbe Law of 
Persons as one of its limbs or members, instead of oppusing 
it to tbe rest of tbe eorpmjurk^ is nearly peeiiiiar to Hale 
and Blackstone ; and originated with liale. The German 
jurists treat tbis arrangement as a great absurdity, import- 
ing great Verwm*un^^ or confusion of ideas, tbougli tbe 
direct contrary appears to me to be tbe truth. And the 
adoption of tbis arrangement by Sir Matthew Hale, appears 
to me a striking indication of bis originality and depth of 
thought, since if be bad been a mere copyist, be would have 
adopted tbe arrangement which was already familiar to 
him in the writings of the Ciyilians, 

From public law with its strict and definite meaning, 
I pass to public law with its large and Tagiie signification. 

The Roman lawyers diyide the corpim jw’is Into two 
opposed departments ;-~tbe one including the law of poli- 
tical conditions, and the law relating to crimes and criminal 
procedure : tbe other including the rest of the law. The 
first they style jm publicwiij the second they style jm pri- 
vatum. This division is the model or pattern upon which 
all the modern distinctions into public and private law 
have been formed. 

In former Lectures* I explained tbe origin of the term 
^ public wrongs,’ as applied to crimes, and observed that 
they acquired this name from a mere accident, from the 
fact that crimes wem originally tried by the sovereign 
Roman People. The original reason ceased when the 
jurisdiction in criminal causes was removed from the 
people, and vested in subordinate judges. But the name 
remaining, it was supposed afterwards by the Roman 
jurists, that crimes were called public wrongs, because they 
aifected more immediately the interests of the whole com- 
munity. I have already exposed this fallacy, and shown 
that the distinction between civil injimes and crimes rests 
not upon any difference, in their consequences and eflects, 
but upon the difierent way in which they are pursued. 
The distinction, although grounded on expeliieney, is arbi- 
trary in its scope ; that is a civil injury in one system of 
law which is a crime in another. 

Inasmuch as crimes were, however, supposed to affect 
more directly the interests of the whole community, and 
inasmuch as the law of political status does really in a 

S jculiar manner regard the whole community, criminal 
w and the law of political conditions were placed by the 


See pp. 195, 249, 297, supra. 


Public and PHvaie Law. 

classical jiu*ists togetlier^ and were opposed to all tlie rest 
of the corpus juris. 

Tliey style criminal law and tlie law of political condi- 
tions 9 : for, say they, * ad statum rei Bomanse, 

ad puhlice utilia spectat/ 

They style the opposed department of the corpus juris 
jus privatum i for, say they, *ad singulm'um iitiiitatem, ad 
utilia spectat,’ 

This explains the order of Justinian’s Institutes. It is 
merely a treatise upon private law. By consequence, cri- 
minal law, with the law of political status, is not comprised 
by it; the classical jurists, from whose elementaiw works 
the Institutes were copied, having thought (it would he 
hard to say why) that public law was not a it subject for 
an institutional or elementary treatise. The Institutes 
eis^se with a very short title," *De publicis judiciis,’ and 
this is the only part of this treatise which relates to 
crimes. 

Biackstone’s Commentaries are not. confined to private 
law, hut are intended to serve as an institutional treatise 
on the whole Law of England: though he touches upon 
certain parts (as upon equity and ecclesiastical law) in a 
comparatively brief and superficial manner. As I have 
already observed, he places the law regarding political con- 
ditions in the Law of Persons, and the only trace of the 
distinction between public and private law to be found in 
his Commentaries is that he styles the department which 
relates to crimes and to punishments and criminal proce- 
dure ‘ Public Wrongs.’ * Hale retains no trace of the dis- 
tinction : for, in his analysis, he throws out criminal law 
altogether. In his ‘pleas of the Crown,’ he does not 
designate criiiievS by the name of public wrongs, but calls 
them, more appropriately, ^ Pleas of the Crown,’ that is, 
offences of which the Crown or State retains the prosecu- 
tion in its own hands. 

With reference to its ultimate purpose, the law of 
political status^ and criminal law, is not to be distinguished 
from the so-called Each tends to the security 

of the puhiic : meaning by the pulilic the several individuals 
who compose the society, as considered collectively or 
without discrimination. 

Another reason against the distinction is this. That 
the matter of the law of things is just as much implicated 
with public law, in the large sense, as with the law of 
pri%"ate conditions. 

In short, whether ^ public law ’ be taken in its large ox 
In its narrower sense, the distinction between public law 


* See Table VIII, po»t. 
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and private law (considered as co-ordinate departments) 
rests upon no intelligible basis and is inconvenient. 

In fact nothing can be more various than the views 
taken by some modern writers of the distinction between 
piibiie and private law. Some include in public law--, 
besides the law of political conditions and of crimes and 
criminal procedure, the ’whole law also of civil procedure. 
Others, in despair of finding a stable basis for the division, 
exclude criminal law. They see that a multitude of crimes 
affect individuals as directly as the delicts styled civil. 

But the greatest logical eiTor of all is that committed 
by many continental jurists, who include in public law, not 
only the law of political conditions, of crimes, and of ciril 
and criminal proeedui’e, but also international law ; which 
is not positive law at all, but a branch of positive morality. 
It is sometimes expedient to include in the eorpm ju7'^k a 
part of what is really positive morality, because positive 
law is not intelligible without it : but there is no such 
reason for so including international law, except those 
parts of it which have changed their nature, and become 
positive law by adoption as a part of the positive law 
obtaining in the particular country. If not parts only, but 
the whole of international law is to be included in the 
cor pits juris, there is the same reason for including in it the 
whole of the positive morality of the particular country ; 
for on this, as well as on international morality, positive 
law is in a great measure founded. 

The phi'ase public law has at least four or five totally 
different meaning’s. 1st ; it has either of the two mean- 
ings above adverted to : its strict or definite, and its large 
or vague sense. Sndly ; it sometimes means the law which 
proceeds either from the Supreme Legislature, or from sub- 
ordinate political superiors, as distinguished from what 
have been termed laws autmmnic, that is, laws set by 
private persons in pursuance of legal rights with which 
they are invested. Srdly j public laws are sometimes op- 
posed to laws creating prmUgia. Laws of this kind are 
sometimes called jm singulare ; and jm publicum, as op- 
posed to them, is called yw commune, 4thly ; under public 
law are sometimes classed definite and obligatory modes of 
performing certain transactions. ' Testament! "factio non 
privati sed publici juris est.* 5thly ; by public laws are 
sometimes meant the laws called prohibitive or absolutely 
binding, as opposed to the laws called dispositive or pro- 
visional The legislator in certain instances determines 
absolutely what shall be the effect of a given transaction, 
that is, he determines what effect the transaction shall have, 
if the parties do not provide otherwise. Now, when the 
legislature determines ^solutely the effect of a transaction, 


Law of Things — Its Main Divisions. 

£li© law is called : wlien lie leaves a certain latitude 
to the parties, it is called dispositive or provisional; being 
to take e fleet only in case no disposition is made by the 
parties themselves. In France, this is the case with the 
law of marriage. The Code lays down two or three dif- 
ferent sets of rig'hts and duties, which may he the conse- 
quences of marriage at the option of the parties ; merely de- 
termining what legal eflect the marriage shall have if the 
parties do not alter the disposition of the law. This use 
of terms accounts for the meaning of several principles 
of law which appear to have a great sense in them, but 
which are merely identical propositions. Jus publicum pri-- 
vatonim paatis fnutari non potest : primta emwentio juri 
puhlico nihil derogat. Now, as jus publicum in these sen- 
tences only means the law whicb cannot be modified by con- 
ventions, the propositions are simple truisms. 

I may conclude this Lectoe with the observation that 
the logical eiTor of opposing a small bit of the law to the re- 
mainder of the body, is not confined to the distinction 
between the Law of Things and the Law of Persons, or 
between public and private law. Many w^riters, for ex- 
ample, detach criminal law from the whole legal system, 
calling the rest of the law civil. Others detach ecclesias- 
tical law, and oppose all the remainder to it, by the name 
of civil. Others distinguish the law into military and civil. 
The word civil has about twelve different meanings ; it is 
applied to all manner of objects, which are perfectly dis- 
parate. As opposed to criminai, it means all huv not cri- 
minal. As opposed to ecclesiastical, it means all law not 
ecclesiastical : as opposed to military, it means all law not 
military, and so on. Even jm 2>rmitu7n is sometimes also 
called /as cw/Ze, 


LECTURE XLY. 

Law of Things. — Its Main Diommu. 

There are facts or events from which rights and duties 
arise, which are legal causes or antecedents of rights and 
duties, or of which rights and duties are legal effects or 
consequences. There are also facts or events which extin- 
guish rignts and duties, or in which rights and duties ter- 
mmate or cease. The events which are causes of rights and 
duties may be divided in the following manner : namely, 
into acts, forbearances, and omissions, which are violations 
of rights or duties, and events which are not violations of 
dghts or duties. 
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Acts, forbearances, and omissions, which are violations 
of rights or duties, are styled delicts, injuries, or offences. 

Rights and duties which are consequences of delicts, are 
sanctioning (or preventive) and remedial (or reparative). 
In other words the ends or purposes for which they are 
conferred and imposed, are two : tirst to prevent violations 
of rights and duties which are not consequences of delicts : 
secondly to cure the evils or repair the mischiefs which 
such violations engender. 

Rights and duties not arising from delicts, may be dis- 
tinguished from rights and duties which are consequences, 
of delicts, by the name of f primary ’ (or principal). Eights 
and duties arising from delicts, may be distingiiisbed from 
rights and duties which are not consequences of delicts by 
the name of ‘ sanctioning ’ (or ^ secondary ’). I call them 
‘sanctioning’ because their proper purpose is to prevent 
delicts or offences. 

My main division of the matter of the Law of Things, 
rests upon the basis or principle at which I have now 
pointed : namely, the distinction of rights and of duties 
(relative and absolute) into primary and sanctioning. Ac- 
cordingly, I distribute the matter of the Law of Things 
under two capital departments — 1. Primary rights, with 
primary relative duties. 2. Sanctioning rights with 
timing duties (relative and absolute), delicts or injuries 
(which are causes or antecedents of sanctioning rights and 
duties) included. 

If I adopted the language of Bentham, and of certain 
German writers, I should style the law of primary rights 
and duties, mhstantwe law ; and the law of sanctioning or 
secondary rights and duties, adjective or instrmnental law. 
In other Vords, I should divide the Law of Things, or the 
bulk of the legal system, into law conversant about rights 
and duties which are means or instruments for render- 
ing others available ; and law conversant about rights and 
duties which are merely means or instruments for rendering 
others available. Substantive law as thus understood is 
eonveisant about the rights and duties which I style pri- 
mary : adjective law, about the rights and duties which I 
style secondary. 

But it will appear, on a moment’s reflection, that the 
terms substantive and adjective law tend to suggest a com- 
plete misconception of the nature of the basis on w'hieh the 
division rests. 

These terms suggest the division of rights and duties 
into two classes under the following descriptions : 

Ist. Those which exist in and pet- se : which are, m it 
were, the ends for which law exists : or which subserve 
immediately the ends or purposes of law. 
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Sndly. Tliose whicli imply the existence of other rijsfhts 
iiiid duties, and which are merely conferred for the better 
protection and enforcement of those other rights and duties 
whose existence .they so suppose. 

Now although sanctioning rigMs and duties for rights 
and duties arising out of Injimes) are of this last characterj 
many rights and duties which are primary or principal (or 
which do not arise out of injuries) are also of the same na- 
ture. The division therefore of Law into law regarding pri- 
mary rights and duties, and law regarding sanctioning or 
secondary rights and duties, cannot be referred to a dif- 
ference Between the purposes for which those rights and 
duties are respectively given by the State. And I object to 
the names, ‘ Substantive and Adjective Law,* as tending to 
suggest that such is the basis of the division. It appears 
to me that the true principle of division rests exclusively 
upon a difierenee between the events from which the rights 
and duties respectively arise. Those wMch I call primary 
do not arise from injuries, or from violations of other rights 
and duties. Those which I cali secondary or sanctioning 
(I style them sanctioning because their proper purpose is to 
pj-event delicts or oflences) arise from violations of other 
rights and duties, or from injuries, delicts, or offences. 

My main division, then, of the Law of Things is 
thisi^Ist. Law regarding rights and duties which do not 
arise from injuries or wrongs, or do not arise from injuries 
or wrongs directly or immediately ; 2ndly. Law regarding 
rights and duties which arise directly and exclusively from 
injuries or wrongs. Or, Lavr enforced directly By the 
Tribunals or Courts of Justice ; and Law which they only 
enforce indirectly or by consequence. For it is only by 
enforcing rights and duties which grow out of injmies, that 
they enforce those rights and duties which arise from events 
or titles of other and different natures. 

Under the department of the law which relates to 
sanctioning rights and duties I inelude procedure, ciril 
and criminal. For it is manifest that much of procedure 
consists of rights and duties, and that all of it relates to the 
manner in w'hich sanctioning nghts and duties are exercised 
or enforced. 

And here Bentham s arrangement seems to me to be 
defective, as is also that of several German writers who 
have adopted the same views. In the TraiUs ch Legislation 
l^ntham severs from droit suhstardif or the droit 
adjectif Qx the law of procedure, This, as it appears to me, 
involves a double logical error. For m droit siibsiantifkQ 
includes droit diil (as opposed to droit i^dial) and droit 
p§nal ; including under droit pinalythb law relating to civil 
injuries and to crimes with their punishments, together with 


Lect. 

XLV. 


Main divi- 
sion of L!tl^ 
of Things. 

1. Law re- 
garding 
primarj; 
rights and ' 
duties 

2. Law 
regarding 
sanctioning 
rights and 
duties. 

The second 
department 
includes 
uTocednre. 



3/6 Law: Purposes aiid Subjects. 

Past HI. the rigMs and duties Rowing out of those delicts and of 
— —v —— •' : those punishments. But first, as I have, already remarked 
of substantive law as thus understood, inueli is adjective or 
instrumental. For all rights of action arising out of civil 
injuries are purely instrumental or adjective : as well as the 
whole of criminal law and the whole law relating to punish- 
ments. And Sadly, if he calls the law of procedure droit 
adjectiff he ought to extend that term to the law relating to 
the rights and duties arising from civil injuries and from 
crimes ^nd punishments. 


Dfstinctioi: 
between an 
notion con- 
sidered as a 
right, and an 
^action con- 
sidered as an 
instrument 
for enforcing 
that right. 


I must here advert to the distinction which is sometimes 
made between an action considered as a right, and an action 
considered as an instrument by which the right of action is 
itself enforced. 

It is said by Heineecius, * actio non sed medium jus 

perseqiiendi.’ But it is impossible to distinguish completely 
a light of action from the action or procedure which en- 
forces it.* For much of the right of action consists of rights 
to take those very steps by which the end of the action is 
accomplished. 

It is perfectly true, that the scope or purpose of the 
right of action is distinct fi’oiu the procedure resorted to 
when the right is enforced. Much of the procedure con- 
sists of rights which avail against the ministers of justice 
rather than against the defendant. And the parts of it 
which consist of rights against the defendant himself, are 
totally distinct from the end which it is the object of the 
process to accomplish. But still it is impossible to ex- 
tricate the right of action itself from those subsidiary 
rights by which it is enforced. And it is manifestly absurd 
to deny that the process involves tights, because the rights 
which it involves are instruments for the attainment of 
another right. 

While I am upon this subject, I will observe that a posi- 
tion of mine in a former part of my course, that every right 
of action arises from an injury, or violation of some other 
rights, has been objected to. 

But it seems to me that the only cases in which a right 
of action does not pi’esuppose an injury, arise from that ano 
maly in the English Law which I endeavoured to explain 
in a preceding Lecture (pp. 2S0-2SH^uprfi); i. e. cases in 
which a right of action is given, although there has been n » 
wrong, on account of the want of wrongful consciousness 
on the part of the defendant. 

No Court of Justice (acting as such) would decide on a 
question of law or fact without a suggestion, on the part oi 
Uia plaintiff, of a wrong, actual or impending.* in exer- 
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cising voliintaiT jurisdiction, tliey are ratlier lending Lect. 
solemnities to certain contracts* I'liey are ratlier acting XLV. 
as registration offices than as courts of justice. What is ' 
called voluntary, and what is called contentious iurisdiction 
are only linked up together under one name, hecause the 
judges, who, as such, have to do with the latter alone, 
sometimes combine with it the former, as they do various 
other functions. 

Ill most systems of law, a vast number of primary rights 
and duties are not separated ffiom the secondary. That is 
to say; the primary right and duty is not described in a 
distinct and siihstantive manner; hut it is created or im- 
posed by a declaration on the part of the Legislatoe, that 
such or such an act, or such and such a forbearance or 
omission, shall amoimt to an injiuy; and that the party 
sustaining the injury shall have such or such a remedy against 
the party injuring, or that the party injuring shall he 
punished in a certain manner. 

Nay, in some cases, the law which confers or imposes 
the primary right or duty, and which defines the nature of 
the injuiT, is contained lb;? implication in the law which 
gives the remedy, or which determines the punishment. 

This is generally the case in regard to the duties which I 
have called absolute, namely the duties owed to the State. 

These are hardly ever desciihed sepai*ately, hut are generally 
involved in the description of the acts or omissions which 
are violations of them, or of the procedure by which these 
violations are to be pursued. The same was the case, as I 
hiwe previously shoTOi (p. 304 ante), with the Praetors 
Edict, which virtually enacted laws by declaring that in 
certain eircumstauces an action would be given or an exception 
allowed. 

And it is perfectly clear that the law which gives the 
remedy, or wdiich determines the punishment, is the only 
one that is absolutely necessary. For the remedy or punish- 
ment implies a foregt>ne injury, and a ft>regone injury im- 
plies that a primary right or duty has been violated. And, 
further, the primary right or duty owes its existence as 
such to the injunction or prohibition of certain acts, and to 
the remedy or punishment to he applied in the event of dis- 
obedience. 

The essential part of every imperative law is the im- 
perative part of it: i. e, the injunction or prohibition of 

special case (introduced by statute 13 & 14 Yict. c. 35) ; and tlie 
power {liven to the C<Jurt of Chancery in England to give advice 
to trustees (2'i h 23 Viet. c. .35, s. 3U), are hardly exceptions to 
this stateincnt. In bulb caseg there is an implied suggestion 
an impending wrong. — K. C% 
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Part II L some given act, and tlie menace of an evil in case of non- 
^ compliance. 

, In ..strictness, my own- terms, ^ primary^ and,: secondaiy. 
.rigiits and duties/ do not represent a lo-gical -distinction.. 
Fora: primary riglit or duty is not. of itself a right or duty, 
without the secondary right or duty by w.hich .it ; is .sus- 
tained; s>nd e corwerso. 

The reason for describing the primary right and duty 
apart, for describing the injury apart, and for describing the 
remedy or punishment apart, is the clearness and compact- 
ness which result from the separation. For the same 
remedial process is often applicable to a variety of classes of 
rights, and repetition is consequently avoided. Another 
reason is that many injuries are complex ; being \ioiations 
of several distinct rights. 

To show how little logic is to be found in the very best 
attempts yet made to distribute the corpus pM-is into parts, 
I will observe that the description of the injury and of the 
remedy is sometimes annexed immediately to the primary 
right or duty ; in other cases, removed to a totally distinct 
depaitment. An example of this is the order of the insti- 
tutes in respect to rights and duties which arise from the 
inftingement of rights ar contractu md (jtiasi ex cmUractii, 
By ohligatmies ex delicto^ they meant what we mean by the 
same phrase in English law, namely, duties arising "from 
violations of rights which avail against the world at lai’gev 
Now the authors of the Institutes oppose to these, 
times ex cont^'actu^ and quasi ex contractu : but rights and 
duties arising from contracts and quasiHioiitracts are rights 
and duties existing for their own sake, as the Germans ex- 
press it: they belong to the class of primary or principal 
rights and duties. Consequently there is no place for the 
obligations arising from the breach of obligations ex con-- 
tradu and quasi ex cmtractu ; these are consequently at- 
tached to the description of those obligations themselves. 
By this rule, however, ohligationes ex delicto (by which the 
authois of the Institutes meant obligations which arise from 
violations of jura in ought, in consistency, to be at- 
tached to that part of the law which is concerned with 
dmninia or jura in rem ; or, if banished to a separate head, 
obligations arising by ofiences against the rights founded on 
contracts and quasi-contracts ought to be placed there along 
with them. Such, for instance, ai’e rights of action arising 
ftom a contract ; for it is evident that there can be no action 
upon a contract until it is broken. 

Blackstone’s method, though in general greatly inferior 
to that of the Koman Lawyers, is here superior to it. 
Under the head of personal property he treats of those 
obligations arising from contracts and quasi-contracts which 
are prinmy ; in his third volume, when treating of wrongs, 
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he adverts to those obligations growing- out of contracts or 
quasi-contracts which arise from breaches of those priinarv 
ones. ' . . 


LECTURE XLVL 

Method of subdivmon of Primary Piyhts, etc. 

After distinguishing primary or principal Irom secoo- 
Jury or sanctioning rights and duties, 1 next proceed to sub- 
divide the former division, or that of primary rights. 

The first great distinction among primary rights has 
bean very fully explained in a preceding part of this course 
(p. 175, etc.)/ I allude to the distinction betw^een dominia 
and ohliyationes, as they were called by the classical jurists; 
between jm'a in rem and jura in personam^ as they have 
been styled by modern Civilians, For this distinction, m 
omiceimd ivith the ivhole of its ea^tmt and importance^ we 
are indebted to the penetrating acuteness of the classical 
Roman jurists, and to that good sense, or rectitude of mind, 
which commonly guided their acuteness to true and useful 
results. Every student of law who aspires to master its 
principles, should seize the distinction in question adequately 
as well as clearly; and should not be satisfied with catching 
it, as it obtains here or there. For the difference whereon 
it rests, runs through every department of every system of 
jurisprudence : although, in our own system, the ditlerence 
is far from being obvious^ and cannot be expressed at once 
sufficiently and concisely without a resort to terms unknown 
to the English law, and which may appear uncouth and 
ridiculous to a merely English lawyer. 

With the help of the explanations given in previous 
Lectures I can now indicate the method or order wherein I 
treat or consider the matter of the Law of Things. That 
method may be suggested thus; 

The matter of the Law of Things, I arrange or distribute 
under two capital departments. 

The subjects of the first of those capital departments 
are prinmry rights, with primary relative duties; which I 
arrange or distribute under four sub-departments. — 1. Rights 
in rem as existing per se, or as not combined with rights in 
yei'S&nam, 2, Rights in pm'smam as existing per or as 
not combined with rights in ram. 3, Such of the oombina-- 
tians of rights in rem and nghtB in pei’sonam as are par- 
ticular and comparatively simple. 4, Such universitm of 
rights and duties (or such complex aggregates of rights and 
duties) as arise by universal succession. 
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Law : Purposes and Subjects. 

Tile subjects of the second of those capital departments 
are sanctiming rights (all of which are rights in jyersonmn) ; 
miA sanctioning duties (some of which are relative, but others 
of which are absolute), together with delicts or injwies 
(which are causes or antecedents of sanctioning rights and 
duties). 

This order is somewhat diiferent from that of the insti- 
tutional treatises of the Roman lawyers, and from that of 
those modern Civilians who have followed the method of 
those treatises. By them, the matter of the law of things 
is divided into do^ninia (in the largest sense of that tem), 
ox jura in reyn — and ohligati&nes^ ox jura in personain. And 
dominia (in the large sense) are again divided into dominium 
7 'ei singulce, jura in re aliendj and universitates juris. 

This division appears to me very incorrect. A man’s 
inheritance or patrimony, for instance (which is a universitas 
]uris), includes both jura in rent and jura in pe?‘smiam^ 
because rights of both sorts devolve on universal successors. 

It is more convenient, as well as more correct, to dis- 
tinguish primary rights into jura in 7'em,jura in personam^ 
and aggregates more or less complex of rights of both 
kinds. There are combinations of both lands of rights 
which are hardly included in the expression ^universitas 
Jm*is.’ For example, the right conferred by a mortgage, is 
a combination of rights in I'eiii and rights m perscmam. So 
is the right conferred by a sale^ completed by delivery, under 
some circumstances*, for instance, if accompanied by a 
waiTanty. 

Even by my own method the distinction between the 
classes of rights is not complete, and they cannot by any 
method be kept quite separate. Under the head of univei'^ 
sitates jiL7'is, we cannot avoid referring forward to obligations 
arising from injuries: for many rights arising from injuries 
often devolve from Testators, Intestates, or Insolvents, to 
those who tak-i^er U7iiversitate7n, 


LECTURE XLVn. 

Rights in xem as existing per se — Different meanings of 
^Dominium^or* Fropmt^j: 

In . treating of rights in reTU as existing simply (or as 
not combined with rights in persona7n)^ 1 will urst touch 
upon them briedy, with refei-ence to difierences between 
their subjects^ or between the aspects of the forbearances 
which may be styled their obj^ts. 
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And here I shall further explain a position stated in a !.ect. 
preTious Lecture (seep. Hump'd). XLYIL^ 

The expression in rem, when annexed to the term rtffktj 
does not denote that the right in question, is a light oper a 
thing. Instead of indicating the nature of the subject, it theiTsub- 
points at the compass of the correlating duty. It denotes 
that the relative duty lies upon persons generally, and is not 
exclusively incumbent upon a person or persons determinate. 

In other words, it denotes that the right in question avails 
agaimt the nmid at large. 

Accordingly, some rights in rem are rights over things : 
others are rights over persomi whilst others have no sub- 
jects (persons or things) over or to which we can say they 
exist, or in which we can say they inhere.— For example: 

Property in a horse, property in a quantity of com, or pro- 
perty in, or a right of way through a field, is a right in rem 
over or to a thing a right in rem inhering in a thing ^ or a 
right in rem whereof the subject is a thing. — The right of 
the master, against third parties, to his slave, servant, or 
apprentice, is a right in rem over or to & person. It is a 
right residing in one peraon, and inhering in another per- 
son as its subject. — The right styled a monopoly, is a right 
in rem which has no subject. I’here is no specific subject 
(person or thing) over or to which the right exists, or in 
which the right inheres. The offidum or common duty to 
which the right con'esponds, is a duty lying on the world at 
large, to forbear from selling commodities of a given de- 
scription or class: but it is not a duty lying on the world at 
large, to forbear from acts regarding determinateiy a speci- 
fically determined subject, A man’s right or interest in his 
reputation or good name, with a multitude of other rights, 
would also be found, on analysis, to avail against the world 
at large, and yet to be wanting in persons and things which 
could be styled their subjects* 

I shall therefore distinguish rights in rem (their answer- 
ing relative duties being implied) with reference to differ- 
ences between their or between the aspects of the 

forbearances which may he styled their As distin- 

guished with reference to those differences, they will fall 
into three classes. — 1. Rights in rem of which the subjects 
are things, or of w'hich the objects are such forbearances as 
determinateiy regard specifically determined things. 2. 

Rights in I'em of which the subjects are persons, or of 
which the objects are such forbearances as determinateiy 
regard specifically determined persons. 3. Rights in ran 
without specific subjects, or cf which the objects are such 
forbearances as have nc specific regard to specific things or 
persons. 
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In explaining, in my ejirlier Lectures, tlie nature of the 
distinction between §m in mm and in personam^ I cited 
nimierous examples of rights in the former class which have 
no specific subjects (persons or things, p. 188 mpra). And 
it will, therefore, not be necessary to adduce examples 
here.' ■ 

With regard ia jura in rem, which are rights over 
persons, I would ohseiwe that all (or nearly all of them) are 
matter for the Law of Persons and the Law of Status. 
Such, for example, is the case with the right of the master 
to the slave ; the right of the master in the servant ; the 
right or interest of the parent or husband in the child or 
wife ; and the right or interest of the child or wife in the 
parent or husband. In these, and various other cases, the 
right Is jus m rem (or a right availing against the worhi at 
large) of which the subject is a person. But in each of 
these cases, the right is a constituent element of a status or 
condition, and therefore is appropriate matter for that 
appendix or supplement which is styled the Law of Persons. 

The only right in or over a person which seems appro- 
priate matter for the Law of Things, is what may be called 
a man’s right in his own person or body: that is to say, a 
man’s right to enjoy and dispose of (free from hindrance by 
others) his bodily organs and powers, in so hir as such en- 
joyment and disposition consist with the rights of others, or 
(generally^ with any of the duties incumbent on himself. 

This right (which, as I shall show hereafter, may be 
likened to property or dominion in a thing, stiictly so called) 
is properly matter for the Law of Things, or for the Ijuw 
exclusive of the law of status. Instead of being parcel of 
a status or condition, it resides in eveiy person (who has 
any rights at all) by the mere fact of his living under the 
State, or within the protection which it yields to those w'ho 
are living under its jurisdiction. 

In treating of rights in rem as existing simply (or iis not 
combined with lights in personam)^ the only rights which 1 
shall consider directly are, rights over thinpSy in the strict 
acceptation of the term: that is to say, such permanent 
external objects as are not persons. Rights m rmi in or 
over persons, and rights in rem which have no subjects, I 
shall touch incidentally (in so far as I may find it necessary 
to advert to them), as I treat of rights of the class in oi 
over things. 

Of the various distinctions between rights in j'om over 
things, the first to which I address myself, is the distinction 
which I must mark, for the present/by the ambiguous and 
inadequate names of dominium and servitm. The rationale 
of this distinction is the following: — 

By different rights in rem over things, the diilerent tw- 
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&ons in -vYhom they respectively reside are empowered to use Lect, 
or deal with their respective subjects in different degrees or XL VII. 

to different extents. And such differences obtain between 
such rights, independently of differences hetween their 
respective diu’ations, or the respective quantities of time 
during which they are calculated to last. 

Of such differences between such rights, the principal or 
leading one is this. — 1. By virtue of some of such rights, 
the entitled persons may use or deal with the subjects of 
the rights to an extent which is incapable of exact circum- 
scription, although it is not unlimited. For example: Tho 
proprietor or owmer is empowered to turn or apply the sub- 
ject of his property or ownership, to uses or purposes 
w'hich are not absolutely unlimited, but which are incapable 
of exact circiimscription with regard to class or number. 

The right of the owmer, in respect of the purposes to which 
he may turn the subject, is only limited, generally and 
vaguely, by all the rights of all other persons, and by ail the 
duties (absolute as well as relative) ineiimbent on himself. 

He may not use his o'^vn so that he injure another, or so that 
he violate a duty (relative or absolute) to which he himself 
is subject. But he may turn or ajjply his own to every use 
or purpose which is not inconsistent with that general and 
vague restriction. And to an extent which is likewise in- 
deiimte he may exclude others from the use of the subject. 

2. By virtue of other of such rights, the entitled persons, 
or the persons in whom they reside, may merely use or deal 
with their subjects, to an extent exactly circumscribed (at 
least, in one direction). For example : he who has a right 
of way through land owmed by another, may merely turn the 
land to purposes of a certain • class, or to pmposes of deter- 
mined classes. He may cross it in the fiishions settled by 
the grant or prescription, but those are the only purposes 
to which he may tuni it lawfully. 

A right belonging to the first-mentioned kind, may be 
styled dominium^ or property j with the sense wherein 
dominium is opposed to seroiim. As contradistinguished 
to a right belonging to the first-mentioned land, a right of 
the last-mentioned kind may be called servitus. Dominium 
or p7'operty is a name liable to objection, on account of the 
numerous meanings (to which I shall presently advert) in 
which the word has been used. B&rdtm is also liable to 
objection as not adequately expressing the class of rights 
which I have denoted by it. But notwithstanding the 
ambiguities which encumber the terms, I prefer them, as 
being known and established terms, to newly devised names ; 
and this for reasons which I have repeatedly hinted at in 
the course of these Lectures. 


Before I close the present I-ecture, I will make a few mSSSlrs 
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remarks upon tlie various meanings of the very ambiguous 
word ^ Property ’ or ^ Dominium/ 

1. Taken with its strict sense, it denotes a right-inde- 
finite in point of user — um'estricted in point of disposition 
—and not restricted hy regard to rights of others whose 
enjoyment is postponed— over a determinate thing. In this 
sense, it does not include se7'vittL% nor any right limited by 
regard to an indefeasible remainder or reversion in another 
person. Sometimes it is taken in a loose and vui|jar accep- 
tation, to denote not the right of property or dominion, but 
the mlject of such a right ; as when a horse or piece of land 
is called my property. 

2. Sometimes it is applied to a right indefinite in point 
of user, but limited by regard to rights of persons entitled 
in remainder or reversion : for instance, in common parlance, 
a life interest in an immoveable is a property. 

3. Sometimes the term ^ right of property ’ or ^ domin- 
ium ’ is opposed to a right of possession ; in this sense the 
term ^ right of property ’ even includes servitm. 

4. In the language of the classical Roman jurists, the 
terra 2)7'opnet as, or in j-epotestas or do7niniu7n, has two prin- 
cipal meanings. It is either a right, indefinite in point of 
user, over a determinate thing : or, generally, jus in raw?. 
In the first sense, it is opposed to seruitns ; and these form 
the two divisions of rights availing generally against the 
world. In the second or large and vague sense, it includes 
all to w^hich in the first sense it is opposed *, ail rights not 
coming within the description of ohliyatio. 

6. In English law, unless used vaguely and popularly, 
the term property is not applied to rights in immoveables. 
We taU^ of property in a moveable thing ; and by this we 
mean wkat the Roman lawyers called dmninitim (In the 
narrower sense of the term) or pi'opiietas, they ha%ung no 
distinction between real and personal property. But in the 
strict language of English law, when we refer to a right or 
interest in immoveables, we speak of an estate in fee simple, 
an estate in tail, an estate for life and so on, hut never a 
pro} erty. An estate in fee simple coiresponds as nearly as 
may be to absolute property in a personal chattel. 

6. Another strange caprice of language is the following. 
The term * property ^ is applied to some rights in over 
or in persons but not to others. Por example, the right of 
the master in the slave is called doTtiinium in the Roman law 
and property in the English. The former word seems to 
have originally been applied exclusively to that right; to 
have been co-extensive with dominm^ and to have extended 
only hy analogy to thwgs strictly so called. But in neither 
the Roman nor the English law is the analogous right of 
the father in his son included under the same name. So a 
man’s right in his own penson has been called a right 
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of personal security, but never a property in bis own person. Lect. 
This is analogous to tbe capricious application of the term XLVIL 
thing, wbicb I mentioned in aprevious tiectiu'e(p. 

7. Another meaning of,, the word property is .the aggre- 
gate of a man’s faculties, rights, or means. It is tantamount 
to the term estate and efecf$, 0 T perhaps to the term assets. 

In this sense it implies rights in persmamj or oUigationSym 
well as rights of every other class. 

8. A still more remarkable acceptation is the following. 

In the largest possible meaning, property means legal rights 
or faculties of any kind j as wlien we talk of the institution 
of property: or of security to property as arising from 
such and such a form of Government, m* the like. It is 
commonly said that Government exists or should exist to 
institute and protect property, I have demonstrated in a 
note to my published Lectimes, the absurdity of this doc- 
trine.'*^ iJut the here spoken of must mean legal 

rights in the largest sense. It cannot be meant that Go- 
vernment exists or ought to exist for the purpose of creating 
and protecting rights of dominion in the narrower sense, 
else it would be implied that it ought not to exist for the 
purpose of protecting rights arising from contracts and quasi-- 
contracts. 


LECTURE XLVIII. 

Dominium as ojyposed to Servitus. 

txrmvnxa my examination of the distinction, which, foi Lkct. 
want of better names, I marked with the opposed expies- XLVIII, 
sions dmnmiurn (or property) and sey'vitus, 1 proceed to 
remark that whoever has a right of property may apply the between 
subject of Ms right to any purpose or use which does not 
amount to a violation of any right in another, or to a breach servitus. 
of any duty lying on himself. And it is only in that nega- 
tive manner that the extent of the power of user imported 
by the right of property can possibly be determined. 

But in the case of a right of servitude, the purposes or 
uses to which the person invested with the light may apply 
the subject, are not only limited generally by the duties 
incumbent upon him, but are determined or may be deter- 
mined by a positive and comprehensive description. 

In a*^word, sermtm gives to the entitled party, a power 
or liberty of applying the subject to exactly determined 
purposes.* Property or dmninium gives to the entitled party 
the power or liberty of applying it to all purposes, save such 
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purposes as are not consistent with his relative or absolute 
duties. 

I would briefly remark (before I proceed) that in treat- 
ing of the distinction now in question, I suppose that the 
right of the party is present or vested, and is also accom- 
panied with a riglit to the present enjoyment of the right, 
or to the present exercise of it. To the nature of contingent 
rights, and of such vested rights as are not coupled with a 
right to present enjoyment or exercise, I shall advert here- 
after. 

Property or dominimn (used with the meaning whicli I 
am now annexing to the term) is applicable to any right 
which gives to the entitled party an indefinite power or 
liberty of using or dealing with the subject. But propity 
(as thus understood) is susceptible of various modes : that 
is to say, the limitations or restrictions to that po^Yer or 
liberty may vary to infinity ; according to the purpose or 
intention of the" State in granting or conceding^ the right, 
and the consequent duties laid on the owner, either abso- 
lutely or having regard to rights conferred on others in the 
same subject. 

For example : An estate in fee-simple in land, or abso- 
lute property in a personal chattel, and an estate for life or 
yeai*s in land or a personal chattel, are equally properit/ (in 
the present sense of the expression) ; for, in either case, the 
power or liberty of user which resides in the entitled party, 
is not susceptible of positive and exact circumscri^jtion. 

But the limitations or restrictions to that indefinite 
right of user, are, in the different cases, widely different. 

In the case of the estate in fee, or the absolute property 
in the personal chattel, the owner may waste or destroy tl le 
subject, in so far as such waste or destruction may not be 
injurious to other persona considered generally. 

In the case of the estate for life, or of" the estate for 
years, this power or liberty is restrained, not only by the 
rights of others considered generally, but by the rights in 
the same subject of those entitled in remainder or reversion : 
that is to say, who have rights in the same subject, calcu- 
lated to confer an enjoyment subsequent to that of the owner 
for life or the owner for years. For if the tenant for life 
or for years had the same power of user which resides in 
the absolute owner, it is clear that the rights of those 
entitled in remainder or reversion would be merely illusory. 
In respect of t/teir rights, he, at least, must be subject to 
the duty of not destoying the subject, or of so dealing with 
it as would render it absolutely worthless. 

But the restrictions to the" right of the limited owmer, 
which arise from the rights of the remainderman or rever- 
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iioner; mav also be fixed differently by tbe absolute dispo- 
sitions of tbe law, or by private dispositions wMcli tbe law 
allows and protects. We may suppose, for example, tbat 
ibe owner for life of laud may be empowei*ed to divest it 
completely of timber and buildings, to exhaust the valuable 
minerals, and even to carry away the surface soil ; or that 
his power of talcing minerals and timber, and demolishing 
buildings, may be more or less restricted. 

But though the possible modes of property are infinite, 
and though the indefinite power of user is always restricted 
more or less, there is in every system of law, some one mode 
of property in which the restrictions to the powder of user 
are fewer — the power of indefinite user more extensive — 
than in others. And to this mode of property, the term 
dominion, property, or ownership is pre-eminently and em- 
phatically applied. 

Such* for example, in the Eoman law, is domtmum (in 
the strict sense) : such, in the French law, is propniU (in 
the same sense) : such, in oui’ own law, is absolute property 
in a moveable. Such, too, in our own law, is an estate in 
lee-simple in land; but wMch (although it is closely analo- 
gous to absolute property in a moveable) is not commonly 
called property or ownership. 

But even the right of propert}^ pre-eminently so called 
is not unlimited in respect of the power of user which 
resides in the proprietor. The right of user (with the 
implied or corn^sponding right of excluding others from 
user) is restricted to such a user as shall be consistent with 
the rights of others generally, and with the duties incumbent 
on the owmer. 

For example; I may exclude others generally from luy 
own land or house ; but I cannot exclude officers of justice, 
who, authorised by a warrant or other due authority, coino 
to my house to search for -stolen goods. If I am the ab- 
solute owner of my house, I may destroy it if I will. But 
I must not destroy it so as to cause damage to any of my 
neighbours. If, for example, I live in a town, I may not 
destroy it by fire, or blow it up by gunpowder. 

I have a right in ray owm person which is analogous to 
the right of property in a determinate thing. And, as a 
consequence of that right, I may (generally spealnng) move 
from place to place. But this my liberty and right of loco- 
motion, does not empower me to enter the land or house of 
another, unless I am specially authorised by the owner s 
license, by a right of way through his house *or land, or by 
some other cause specially empowering me to enter it. 

And the power of user which is implied by the right of 
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property, may also “be limited by duties which are iucumhent 
OB the owner specially and accidentally. 

For example: The power of user may be restricted by 
duties or incapacities wmch attach upon the owner in con- 
sequence of his occupying some datm or condition. For 
example, an infant proprietor is restricted in Ms user by 
reason of the powers of management vested in Ms guardians 
or committee. 

Or the power of user may be restricted by reason of a 
concurrent right of property residing in another over the 
same subject, a species of right ealled in the 

Eoman law, joint property and property m in our 

own. • • 

Or the power of user may be restrieted by virtue of a 
right of servitude residing conciuTently over the same sub- 
ject in another person. For example: I have (speaking 
generally) a right of excluding others from my own field. 
But I have not a right of excluding you (exercising your 
servitude or easement), if you have a right of way" (by 
grant or prescription) over the subject of my right of pro- 
perty. I have (spealdng generally) a right to the produce 
of the field : but that right is limited by a right in the par- 
son to a tithe, unless my land he tithe free. 

It follows from what has preceded, that neither that 
right of property wMch imports the largest power of user, 
nor any of the rights of property which are modes or modi- 
fications of that, can be definea exactly. For property oi 
dominion, ex vi teymiinij isjm in rem importing an indefinite 
power of user. The definition, therefore, of the I'ight of 
property lies throughout the corpus jiiris^ and imports a 
definition of every nght or duty which the corpus juris 
contains. 

But though neither absolute property, nor any of its 
modes, is capable of exact circumscription, the various 
modes are distinguishable from one another by precise lines 
of demarcation. 

For example: The right of a limited owner such as a 
tenant for life or for years, may he distinguished from the 
right of the absolute owner, by an enumeration of the 
powers of user (belonging to the absolute owner) from 
which the limited owner is excluded. 

And this (I apprehend) is the way in which these modes 
of property are distinguished from absolute property and 
from one another. Such or such a use, for example, which 
the absolute owner may lawfully derive from the subject, 
would at the hands of the limited owner be an injury to 
the remainderman or reversioner. 

What I have said with r^ard to the definition of ab.so- 
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iute property quadrates with tke practice of law writers or 
makers of codes. 

In tke Institutes of Gains and JustiniaHj the riglit of 
property or domimmn is not defined at all. Tilings are 
described j the inodes of acquiring property in them are 
described; serritiides are described; but of the right of 
property or dominium no direct description is given. The 
nature of the right (in respect of the power of user) is left 
to be inferred from the treatise generally. In the codes 
or treatises which attempt a definition of it, merely a few of 
its properties or qualities are ^iven : and those properties or 
qualities are given with restrictions which lie throughout 
the body of the law. Thus, in the 544th aiiiicle of the 
French Gode, property is deciamd to be the absolute right 
of using or dealing with a thing as we will, provided we 
do not use It in any manner which is prohibited by laws or 
riglemem. 

Such maxims of law as these, Sie ntere tuo ut alienum 
fion Iredas ; Quijure suo uiit/ur neminem Icedit^ and the like, 
arise from this impossibility of exactly defining and circum- 
scribing the right of ownership or property, and are really 
almost identical propositions. 

The distinction between legal and equitable property (or 
dmninium ex jure Quiritium and domhiium bonitanimi) is a 
mere accident, arising from the existence of the accidental 
distinction Ijetween laio and equity^ or jus civile and ju9 
p'fstomim. 


LEOTUBE XLIX. 

Servi tus distinguished from Dominium. 

In my last Lecture I considered particularly property or 
dmnmimn as opposed to servitus* In my present Lecture I 
shall consider particularly senntm as opposed to propert}^ or 
dominium* 

Before I consider particularly the natme and kinds of 
servitudes, I must interpose the follomng remarlvs. 

1st. Speaking generally, the subject of a right of servi- 
tude is also at the same time the subject of property residing 
in another or others. For example, if I have a right of way 
over a field, the field is yours solely, or is yours jointly or in 
common with othei’s, or is yours for life or years (solely or 
jointly with others) subject to rights in others calculated to 
confer future enjoyment. 
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For this reason, rights of servitude are styled by the 
Eoman lawyers jura in re aliendi that is to say, rig-lxts over 
subjects of which the property or dominion resides in 
another or others. Though (as I shall show hereafter) 
rights of servitude are not the only rights to which 
the expression jus in re aliend (or, briefly, jus in re) is 
applied. For the same reason, a right of servitude is 
styled by ilentham a fractional right ; and by Savigny (in 
his matchless treatise on the Eight of Possession) a single 
or particular exceiMm (accruing to the beneflt of the party 
in whom the right resides) from the general power of user 
and exclusion residing in the owner of the thing.* For the 
same reason, rights of ser\dtiide are styled by French 
writers, ‘ dememhreinem dii droit de propridte : ^ that is to 
say, detached bits or fractions of the indeiinite right of user 
which resides in the person or persons who own the subject 
of the servitude. 

A right in the nature of servitus may howe^'er exist 
over a thing, which, spealdng with precision, has no owner. 
We may conceive, for example, that the Sovereign or 
State reserves to itself a portion of the national territory; 
but that it grants to one of its subjects, over a portion of 
the territoiy so reserved, a right which quadrates exactly 
^•ith the notion of a right of servitude: that is to say, a 
right to use or apply the subject in a deiiiiite manner. 

Now, in the case imagined, there is not, properly speak- 
ing, any right of property in the thing which is subjected 
to the servitude. For, it is only hy analogy that we can 
ascribe to the Sovereign a legal right. Strictly sj^ealdng, 
the party has a right of servitude, while the indefinita 
power of using the thing has been reserved by the Sovereign 
or State to itself. 

But since most rights of servitude imply rights of owner- 
ship, and cannot be explained without reference to those 
rights of owmership, I shall assume for the present, that 
every right of servitude is jus in re altend — a definite 
fraction, or dhnemhrement^ oi property or dominion in the 
given subject, which resides in another or others. 

Sndly, I showed in my last Lecture, that the modes of 
property (as I understand the expression) are infinite : and 
that to some of those modes we cannot apply the term 
^ property ^without a departure from established'usage. For 
example : The right of a tenant for years of land, is hardly, 
in English law, termed a right of property. Various other 
difliciilties, which encumber the term ^ property,’ I stated in 
the Lecture before the last. I will merely add at present, 
that I mean by the term fwoperty (as contradistinguished 


* Recht des Besit«es, § 46. 
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fco m'miui) any right tn rcm which gives to the entitled Leot. 
party an indejmite power of user. For I am not considering ^ XLIX. 
rights of propeiiy with reference to the modifications im- * 
posed in regard to the rights of the remainderman or rever- 
sioner. These I shall deal with in a subsequent Lecture. 

The term servzhis is not less encumbered with difficulties 
than the term p''operty. For there are many rights (as I 
shall show presently) which, in the language of tne Roman 
law and of the modern systems derived fi‘om it, are styled 
servitiules: but which, in the language of the English, 
would be styled lights of pi-opertg, i?^d justly : for they 
are rights importing an indefinite power of user. To these 
improper servitudes I shall advert more fully hereafter. 

And I now merely add, that I mean, for the present, by 
a right of sei'iittide (as opposed to a right of property) any 
such right in a subject owned by another or others as gives 
to the party a definite power of using it. 

The term easement is not less ohjectionahle than the 
term seriitus. For though it is never extended to any such 
rights in rem as fall properly within the categoiy of property, 
it is not applied to certain rights in rem which fall properly 
within the categoiy of seiDitudes. For example : A right of 
way another’s field is styled an easement, A right of 
common is also sometimes loosely styled an easement, though 
it consists of rights strictly and technically called profits 
d prendre. But a right to predial tithes (or to a definite 
portion in the produce of another’s land) is never styled an 
easement j although it is called a servitude (or by a name of 
similar import) in the langu^e of the legal systems which 
have borrowed largely from the Roman.* 

3rdly. For the sake of simplicity, I have assumed that 
eveiy right of servitude is a right of using a subject owned negative 
by anotber or others. But, as I shall show immediately, 
there are certain servitudes, which, in the language of using tt^e 
modem Civilians, are called negative ; and which, in the aiIS whether 
lan^age of the Roman lawyers, are said to consist nm 
factendo ; that is to say, not to consist of a right to use pekmam 
positimly the given subject, but in a right to a forbearance 
(on the part of the owner or occupier) from putting the occnpant 
given subject to a given use. 

In describing and distinguishing the kinds of servitudes, 

I shall examine : — 

* For instance, Teind (or tithe in Scotland) is ranked by Stair 
and other Scotch legal authorities amongst servitudes. Another 
right in the law of Scotland, mvariahly classed amongst servitudes, 
is that of thiriage, or the obligation upon all the tenants of the lands 
frithin the thirl (or servient district) to bring their grain to he 
ground at the dotninant mill.-— E» C.' V 
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FartHL 1st. Tlie distinction between tlie servitudes wMcb are 
' respectively styled by modern civilians qffinnaiwe or imitke 
tnd kinds of and neyffiJ/i’e servitudes. 

wiii’beS- 2udly, the celebrated position, that no right of servitude 
sidered. jg ^ an act OB the part of the owner. 

Srdly, the distinction between servitudes and persomd 
servitudes. 

4thly, certain rights of property or dominion (meaning 
hj property or domimonj any right in ra;« importing* an in- 
delinite power of user) which, in the Roman law, are ranked 
improperly, as I conceive, with rights of servitude. The 
principal mnongst these are Ustisfmetusj iisns, hahitatio^ 
supeipdesj and emphytetms. 


1 . Distinciion In pui’suance of the order which I have now indicated, 
^ established division of rights of servitude 

or positive into positioe or affirmative servitudes, and neyative servitudes. 
lofvit&T The right of property or dommium (in so far as the right 
of user is concerned) maybe resolved into two elements: ist, 
the power of using indefinitely the subject of the right: 
2ndly, a powder of excluding others (^a power which is also 
indetinite) from using the same subject. For a power of 
indefinite user would be utterly nugatoiy, unless it were 
coupled with a con-esponding power of excluding others 
generally from any participation in the use. The power of 
user and the power of exclusion are equally rights to forbeai'’- 
ances on the part of other persons generally. By virtue of 
the right or power of indefinitely using the subject, other 
persons generally are bound to forbear from disturbing 
the owner in acts of user. By virtue of the right or power 
of excluding other persons generally, other persons generally 
are bound to forbear from using or meddling with the 
subject. The rights of user and exclusion, however extensive, 
are never absolute or complete. They are always restricted 
by the absolute duties to which the proprietor is subject. 
T^requently, they are restricted by rights over the same 
subject, residing specially in determinate parties : as by the 
rights of a joint or co-proprietor, or by the rights of a re- 
mainderman, or revemioner. 

Where a determinate party has a right (as against the 
owner and the rest of the world) to put the thing to uses 
of a definite class, the party has a right over the thing, 
which is commonly called a serv^itude. Where a determi- 
nate party has a right to a forbearance (on the part of the 
owner and everybody else) from putting the thing to uses 
of a definite class, that party has also a right over the 
Every ser- thing wMch also is Styled a servitude. It is necessary (I 
apprehend) in order to the existence of a servitude, that 
the^ right of the party should be jm in rem, or a right 
a^inst the world at large. If it merely availed against 
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tbt3 owner (or against the other occupant for the time being) 
it would not completely answer to the notion of B&rmtus. 
This will be further considered under the next head. 
It is also necessary (I apprehend) in order to the exist- 
ence of a seinitude, that the party entitled should hi a 
right to use the subject in the manner speciiied, an indefi- 
nite number of times, and for a period not determinable at 
any instant at the will of the proprietor. If, for instance, 
a proprietor gives me a days salmon-fishing in the Tweed, 
or a day’s trout- fishing in the Wandle, it is a mere licence, 
and does not confer a right in the nature of a servitude. 
It w’ould Ije a mere licence even if he were, in an unguarded 
moment, to confer the benefit of a choice of da^-s, or the 
liberty to fish at any time until he should recall the per- 
mission. 

"W'here the part? entitled to the serritiide has a right 
to %m the subject, his right is styled, by modern Oivilians, 
^ a positiv’-e or afiirmative servitude.’ Where he has a right 
to a forbearance (on the part of the owmer and everybody 
else) from using the subject, the right is styled by the same 
Civilians, a negative servitude. 

]5y the Eoman Lawyers, a positive servitude (in respect 
of the owner) is said to consist in patiendo: ie. in his duty 
to forbear from molesting the other in the given user of the 
subject. A negative servitude (in respect of the owner) is 
said to consist in mn faeimdo: ie» in his duty to forbear 
from using the subject in tbe given manner or mode. In 
either case, the duty lying upon the owner (and others) in 
respect of the servitude is to forbear. It is a negative 
duty. Tlie words -posithe and negative are therefore applied 
to the difierent servitudes not as they afiect the owner of 
the subject, but as they aifect the person entitled to the 
servitude. The so-called posirive servitude gives him a 
right to do acts over the given subject, as well as a right to 
a forbearance on tbe part of the owner (and others)' from 
molesting him in the perfonnance of those acts. But a 
negati^'e servitude merely gives him a right to forbearances. 

Gases of positive servitudes are rights of way or of 
common. These are rights of dealing positively with the 
subject — of putting the subject to certain positive uses. 
Cases of negative servitude are the servitus altins non 
tollendij and the sexmtm m lumin^m and ne prospectiii 
officiaUbr. Generally speaking, the owner has a right of 
building on any part of his own land ; mijus est solum ejim 
est us(pm ad cmlum. But, by a right of servitude residing 
in another person, I may be prevented from building so as 
to prevent his looking over my land from his house I may 
be prevented from building so as to obstruct his ancient, 
lights^ or to prevent his enjoying a look out which he had 
acquired by a special title. Another example is the seriitm 
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stillioidii recipiendii a right to compel yoiu* neighbour to 
receive the water which drops from jour roof. An analo- 
gous right which often leads to contest in cities, the right 
of com|)elIing your neighbour to receive through^ his house 
the drainage ruiming ffom your own, would also lie deemed 
a negative servitude. It is not a right of putting his land 
or house to any positive use, but a right to prevent him 
from dealing tvith Ms land or house in certain w^ays in 
wMch, hut for your right, he would lie at liberty to*" deal 
with it. 

I have endeavoured to state the distinction, because it is 
found in the Eoman law and other legal systems ; but I 
doubt whether there is anytMng in it. It seems to turn on 
the extent you give to the word mer. In a right of way 
or of common you are said to me the thing which is the 
subject of your right of servitude. But in case of a duty 
to receive the di*aiuage from your house, or to permit light 
and air to pass freely over the neighbouring tenement to 
your ancient windows, you may also be said with propriety 
to put the senient tenement to certain uses.'*' 

No right of servitude can consist in faciendo : f i.e. can 
consist in a right to an act or acts on the part of the owner 
or other occupilnt. This follows from the very nature of 
a servitude, to wMch it is essential that it should l^ejus in 
rem^ or a right availing against persons generail}^ ; for if it 
consisted in a right to an act to be done by the owner or 
other occupant, it would be merely in pei'SOJimn against 
that determinate party. 

In tiie case of a servitude, ihe jus in rem may happen to 
be combined withjws in pej*8onam against the owner: and 
so may happen to be combined with a rig-ht to an act^ 
against the owner : e.p. a right to have a way repaired by 
the owner. 

When it is said that is jm in this must 

be taken subject to the following explanation. Every 
semtm is jm in persmmn against the owner or other oc- 
cupant, andy?^ in rem against the rest of the world. 

An affirmative servitude may clearly avail against 
and may be violated by any, e,g, A stonger to the soil 
may violate a commonable right, by putting his cattle on 
the common.! And in the case of a negative servitude, 


* The distinction made in English law between an msement ami 
a profit a prendre is really a more intelligible one. Where the 
right consists in taking away something corporeal and tangible 
from the land of another, it is called a profit a prendre^ such .-is a 
right of fishing, a right of common of pasture, &c. — E, C. 

t Mackeldev, voh ii. pp. 78, 88. Thihaut, Vermtche, vol. i n 
27 . 

% Black&tone, vol, iii p, 207. 
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it is possible for a straDger {e,g, a trespasser) to do tbe act 
wliicli '^vould prevent the enjoyment of tbe servitude •. e.,g, 
to build up, or otber^Yise obstiaict, ancient lights. In the 
case, however, of a negative servitude, it is less likely that 
a stranger should distiu’b. 

I apprehend that a negative servitiideis usually assigned to 
the category of jura in rem on the gToiind that it avails ad- 
versiisqnemcnniqnepossmoremx f.e. with or without title from 
the actual or preceding owner. But since a right of servi- 
tude, positive or negative, may be violated by third parties 
(being mere trespassers, not even in actual possession of the 
subject), it implies a duty to forbear trom distebing, w^hich 
lies upon persons generally, although it also lies in a special 
manner upon the owner or other occupant of the thing. 

The distinction between an occupant without title, and 
a mere trespasser or other stranger, is, that the former is 
exercising over the subject a right of property residing in 
another; ’while the latter does not affect to* exercise any 
such right. To explain this, we must analyze the right of 
possession. 


LECTURE L. 

Real and Personal Servitudes. 

Skkv I ruuEs are distinguished by the Roman Law into 
two kinds ; I . Predial or 7‘eal servitudes Q servitiites prte- 
diorum sive rerum’): 2. Personal ser\dtudes (^servitiites 
personarum sive hominum ’). The distinction is an essen- 
tial one, and^ is similar to the distinction in English 
law between rights (of easement or qmqfit d qyrendra) appur- 
and in gross. 

Now ^rer/rand ^ personal^^ as distinguishing the kinds 
of servitudes, must not be confounded with ^ 7 ^eal ’ and 
^ persoyinl^^ as applied to rights and as synonymous 'with ‘ in 
rem ’ and 4n personam/ 

In a certain sense, ail servitudes are real. For all ser- 
vitudes are rights in and belong to that geims of rights 
in rein which subsist in re aliend. And, in a certain sense, 
all servitudes are pei^smml. For servitudes, like other rights, 
reside in persons, or are enjoyed or exercised by persons. 

The distinction between * real ’ and ^personal,' as applied 
and restricted to servitudes, is this : A I'oal servitude re- 
sides in a given person, as the owner or occupier, for the 
time being, of a given preedium : i.e. a given field, or other 
parcel of land ; or a given building, with the land whereon 
it is erected. A personal servitude resides in a given person ; 
uritliout respect to the ownership or occupation of a 
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p'CBdmm. To borrow the teclinical language of the English 
Law, real servitudes nxQ appu7*tmant to kinds or ?nesma{/es : 
personal servitudes are servitudes in gross^ or are annexed 
to the persons of the parties in wbom tliej I'eside, Every 
servitude (like eveiy imapnaMe nght) resides in a 
person oj persom. But since it resides in tlie person as 
occupier of tbe given p7*ceditmi, and devolves upon every 
person wto successively occupies tlie same, tbe right is 
ascribed (by a natural and convenient eUipsis) to the prce-- 
dium itself. Vesting in every person who happens to 
occupy the pwJmm, and vesting in every occupier as the 
occupier thereof, the right is spoken of as if it resided in 
the preBdiwn^ and as if it existed for the advantage of that 
senseless, or inanimate subject. The preeditini is erected 
into a legal or fictitious person^ and is styled ^ prfedium 
do 7 nnMn$J On the other hand, the presditmiy against wdiose 
occupiers the right is enjoyed or exercised, is spoken of (by 
a like ellipsis) as if it were subject to a duty. The duty 
attaching to the successive occupiers of the proBdiimi^ is 
ascribed to the presdium itself : which, like the related 
preBdium, is erected into a person, and contrasted with 
the other by the name of ^prsedium sermenst Hence 
the use of the expressions ^7’eal’ and ^ personal^ fot the 
pui'pose of distinguishing serritudes. 

The rights of servitude which aie inseparable from the 
occupation of prcedia, are said to reside in those given or 
determinate things, and not in the physical persons who 
successively occupy or enjoy them. And, by virtue of this 
ellipsis and of the fiction which grows out of it, servitudes 
of the kind are styled ' servitutes rermi ^ or * serritutes 
reales i.e. rights of servitude annexed or belonging to 
things. 

The rights of servitude which are not conjoined with 
such occupation, cannot be spoken of as if they resided in 
thmgs. And since it is necessary to distinguish them from 
real or piedial servitudes, they are styled ^ servitutes ^?6r- 
sonarum’ or ^ servitutes personales : ^ t.e. rights of servitude 
annexed or belonging to persons. 

The expression ^ personal’ (as here used) is, like a multi- 
tude of other expressions wearing a positive form, a merely 
negative term. It means that the servitude to which it is 
applied, is not a real servitude (in the sense which I have 
just explained) : that it does 7iot reside in the party entitled 
to it, as being the owner or occupier of a given or determi- 
nate thing other than the determinate thing over which the 
right exists. 

A real servitude can hardly exist over a moveable. It 
is essential to the being of a real seiwitude that there should 
be a ^ prmlium Berviens,'^ md. a jn'eedium do72iinamd 
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Ib fact and practice, all tie real servitudes of the Romm 
Law are servitudes over immoveables. 

The division of servitudes into affirmative and negative 
and into real and personal, are manifestly cross divisions. 

right of way and a right of common are both of them 
affirmative servitudes, being rights to use or deal positively 
mdth the subject : and they may he either appuiienai'd or 
in grms 5 that is, either real or personal. 

K'egative servitudes, perhaps, are nearly universally real. 
They generally avail only to the advantage of the owner or 
occupant of tfie one pmdmm^ as being such owner or oceu- 
pant, against the owner or occupant of an adjoining 
pj'eedmm. 

There is a distinction of real servitudes into servittites 
prmdiorum urhanormn, and seiinttifes py'mlim'um nisticonmi. 
The distinction is peculiar to the Bomaii Law, and has no 
scientific precision. 

An urban serwtiide is a real servitude appurtenant to a 
building (including the land whereon it is erected) : and its 
principal scope is, speaking generally, the commodious en- 
joyment of a dwelling-house to which it is annexed. The 
principal scope of a rustic servitude is, speaking generally, 
the commodious cultivation of a parcel of land to which tfie 
servitude is appurtenant. Consequently urban servitudes 
occur most frequently in a oily or town : rustic servitudes 
occur most frequently in the country. Hence the respective 
names. But an urban servitude may be annexed to a 
building situate in the country, and a rustic servitude may 
be appurtenant to land within the houndary of a city or 
town. 

Examples : A right to a forbearance from an obstruction 
to one’s ancient lights, is an urban seinitiide : «.<?. annexed 
to a building: Aright to pasture one’s oxen on land be- 
longing to anotlier, is, spealdng generally, a rustic servi- 
tude: *.0, annexed to a farm, and not to any of the farm 
buildings. 

In the English Law, we have no adequate names to 
mark the distinction between real and personal servitudes, 
any more than we have an adequate name for servitudes. 
The names approaching to the Koman, would he, rights, 
(whether easements, or pr^ts d prendre) appendant, or 
appurtenant, and in gross, i may here remark that the only 


* The inappropriateness of the names to mark the distinction 
might be exemplified by the right of common called common 
of tarbury^ or the right of taking turves for burning in the house 
on the dominant tenement. The right is annexed to the enjoyment 
of the dwelling-house. But it would be odd to call it an ttrhmi servi- 
tude*— H. C. 
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difl'erence between aijpmddnt and a-pjnit’tmiant relates to tine 
feudal notion of tenure ; and is merely this, that a right ap* 
pendant is one presumably, {i,e, by reason of long enjoyment), 
or in fact (/.e. by grant, which, if made by a subject, must 
have been before the statute of Quia Emptores), constituted 
simultaneously, and wno ietu with the creation of the domi- 
nant tenement. A right appurtenant may be annexed to an 
already existing tenement, by subsequent grant or by such 
enjoyment as affords a legal presumption of such subsequent 
grant. 

Having explained these two chtssea of servitudes in 
general terms, I shall advert to some examples of each Idnd. 

A right of way appurtmant is an obvious example of a 
real servitude ; and a right of way, in gross, of a personal 
serntude. 

Commonable rights, common of pasture, common of 
iLubary, &c., appendant or appurtenant, as opposed to simiiai 
rights in gross, ax'e equally familiar examples of real servi- 
tudes. 

Another instance of a servitude is a right to a pew in 
church. In some cases, there is a right to a pew by pre- 
scription as appurtenant to a messuage ; in other cases, a 
pew is granted to a person by the Ordinary, and then it 
IS an easement in gross. It is clearly an easement ; being 
a right to go into and use a particular part of the church 
as against the parson in whom the freehold of the church 
resides, and evenhody else. 

This seems a convenient place for the following obser 
vations : — 

Inasmuch as every servitude is a definite subtraction oi 
exception (accruing to the party having the right of servi- 
tude) from the indefinite rights of user or exclusion which 
reside in the propiietor of the thing, it follows that no man 
has a right of servitude in a thing of which he is the 
owner: Nulli res sm set'vit. Consequently, if the party 
having a right of servitude acquires the property of the 
thing, the right of servitude is lost in the more extensive 
right, or at least is suspended, so long as the right of 
property continues to reside in him. This is very important 
in regard to the acquisition of rights of servitude by pre- 
scription. 

The term ^ Semins^ has two meanings. It means, 
originalij, the metaphorical servitude or duty of the thing ,* 
Le. the duty really incumbent on any proprietor of the thing, 
or on any occupant of the thing exercising rights of property 
over it. But it means also the jm sm'vitutis, or the right 
which corresponds to that duty; iktjm in re ulimd 

It is clear that a right of servitude may exist in a sub- 
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ject, althoiigli tlie proprietary rights the same subject 
are distributed amongst difFerent persons, and whatever be 
the mode of distribution. And the light of servitude will 
remn in unchanged, although the subject is possessed by a 
person not the owner, and adversely to the owner, 

A servitude (considered as a duty) must correspond 
with a right residing in a determinate party. The duty 
cannot be imposed with reference to the interests of persons 
generally. There are certain duties incumbent on proprietors 
which are confounded with servitudes, but which are not 
properly such: e,g, the duty not to let my house (being 
situate in a town) go to ruin so as to endanger persons 
passing in the street (an absolute negative dutj^ 5 or the duty 
to keep a certain public road in repair (an absolute positi ve 
duty). 

From the distinction betw'-een real and personal servi- 
tudes, I proceed to certain rights, which, in the language of 
the Iioman Law, and of the modern systems which borrow 
its terms and classifications, are improperly (as I conceive) 
styled servitudes. For in all these cases, the party entitlea 
to the so-called servitude has an indefinite power or liberty 
of using or dealing ^^dth the object. The right, therefore, is 
not a definite subtraction from the indefinite power of user 
or exclusion residing in the owner of the subject. It is not 
a servitude properly so called, but a mode of property or 
dominion. 

. Unless, at least, these so-called servitudes be modes of 
property, I cannot perceive that there is any intelligible dis- 
tinction between dmninia and serdtiitm, or account for the 
terms wherein the latter are commonly distinguished from 
the former. All the rights in quesiion axe, it seems to me, 
rights of property for life. 

1. The first is a right of completely enjoy* 

iug the whole subject for life merely under certain restric- 
tions. The entitled party cannot cede iiis usufruct so as to 
put the alienee in his own place, though he may let it out, 
reserving a reversion to himself. 

2. The next is urns : which in practice is a mere mode of 
usufruct, that is, the same right with some additional limi- 
tations in point of user. 

S. The next is haUtatio : also a mode of usufruct. This 
is a right of residing in the house which is the subject of 
the right j and a power of dealing with it, not positively 
defined or circumscribed, but still more restricted than in 
the case of usm. The party must use it for his own habi- 
tation : he cannot alienate it; but still his power of user is 
indefinite: it is an estate for life restricted in point of 
«ser. 

4. The next is operes sermrmn : a so-called servitude 
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Part III. over a person ; not, lioweveiya servitude, but a letting at a 
— ' -T —-"" slave, for tlie life either of the slave or of the party to whom 
he is let, with a reversion to the party who lets. 

All these various rights of mitsfructus^ mm, and habitation 
would be deemed (I think) by English lawyers, rights of 
property (for the life of the owner) variously restricted in 
respect of the power of user. In our own law, we have 
various modes of property, vaiiously distinguished from one 
another by similarly varying limitations to the power of 
user: for example, tenancy for life, with or without im- 
peachment of waste, tenancy by the courtesy, tenancy in 
dower, etc. : In each of w^hich eases, the indehnite power of 
user is restricted somewhat differently.* 

The distinction between dominmm and senitMS above 
explained, although suggested by the Eoman law*, and more 
or less formulated by modern Civilians, is nowhere laid do-wn 
in terms by the Roman iawy'ers themselves. In the language 
of the Roman law the word servitus appears strictly and 
properly to have denoted one of the sej'vitutes 
(urhanormn et rmticormi). It was occasionally extended by 
way of analogy to usmfi'vxitm mA the other rights of a simi- 
lar character abo ve mentioned, and in one passage these are 
distinguished under the mm^ servitutes i^ersenanmi from the 
predial servitudes which are termed sei'citutes I'enim (Rig. 
viii. 1. 1). This extension of the term servitude was 
arbitrary ; the term might equally well have been extended 
to the rights called einjphytmm and mperjicies. The truth 

♦ On the nature of ususfructm and of the residuary rights in the 
proprietaritis I should suggest as an exercise for the student to study 
the original authorities in the Digest, and consider particularly tlie 
following passages ; — Dig. vii. 1 (De usufruct u, &c, 1. 12 [ lij] pr. 
1. 13 [15] § 5. 1. 19 [23] § 1 : Dig. xliii. 26 (Be precario) 1. 6, § 2. 
Dig. xliii. 17 (Uti possidetis) h 4. Dig. xliii. 24 (Quod vi autclana) 1. 
16, 38: Dig. xliii. 10 (De itinere, &c.) I. 3, § 6, and Yat. PVag. 45, 
47, 76-77. 

The liferent of the Scotch law is conceived on the pattern of the 
Roman usufruct, being only somewhat less extensive in regard to 
minerals. It differs in some respects from tlie life-estates of the Eng- 
lish law. By Stair and Erskineit is classed with personal servitudes. 

Upon the whole I agree witli the author that it is more con- 
venient to treat ail these rights as modes of property than as sem- 
tudes. But I cannot concur in accusing those who have called 
usiisfructus a servitude, with inconsistency. The line must be more 
or less arbitrary. The author, for instance, classes a right < f 
common as a servitude. And yet rights of common (particularly, 
for instance, the species called common of estovers) imply a user 
which it is practically very difficult to define. It would be hard to 
assign a limit to the variety of species of acts which might be 
justified under these rights. And where the common rights are 
strong (and supposing there are no minerals of value), the right? 
of the lord may be reduced to a mere shadow. — E. C. 
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Is, the Homan lawyers did not use the word seiidtus to mark 
a pliiiosophicai distinction of rights into classes. When 
they wisiied to refer these rights to a cte ox genus, they 
included them (amongst other 'rights) in the class of rightei 
called jii7'a hi re aliend, jura in re, or (more briefly and 
elliptically still) In one instance only, is a practical 

edeet apparently given to the eircumstance of ususfruciussbndi 
tisus being deemed servitudes ; namely, where it is said that 
siich a subject as ususfructus itineris cannot be bequeathed 
by way of legacy ^ gum servitus servitutis esse nm potest,^ 
I), xxxiii. 2 (Be mti, Scci) 1. 1. But another sufficient 
reason is at the same time assigned for the rule ; which, 
after all, was merely a teclmicality, and evaded in practice, as 
the passage itself points out. 

In the Institutes of Justinian (II. 2, 3), apparently 
tbllowing Gains, though the parallel passage in the latter is 
nearly illegible, the term sef'vitus is limited to real servitudes ; 
ususfinidusj usiis, and hahitatio are not deemed servitudes ; 
and personal servitudes properly so called (such for instance 
as what would in English law be called a right of way m 
gross) are passed over without notice. 

The same method is followed in the French Code. In 
the second title of the second book, property or dominium 
is treated of. In the third title vmfi'uct, usage, and habita* 
tion (which ai’e-not called servitudes), are handled seriatim. 
And the fourth title is devoted to senifudes or services 
foimers : t.e. real or predial servitudes. 


Lect. 

L. 
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Itights limited hg regard to successive penods of enjogmeni — 
The Jura in Ee Aliena of the Homan laia» 


— As, in these two and the following Lecture (LIIL), I 
have in some measure departed in substance as well as in foi-rn 
from the text of the Lectures, I here cease to speak in the first 
person in the name of the author. For the complete record of the 
authors work, so far as it is extant, I refer to the larger edition. 
I am l>ound, however, to say that I think the matter of some 
of these later Lectures, and particularly Lectures LI. and LIIL, 
IS not equally matured with the former ones: and I think it not 
improbable that they would have, undergone great modification 
at tho hands of the author had he completed and revised bis ovrn 
work. — R. €.] 
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It was pointed out in a recent Lecture (p. 386 supra) jjomtnimn 
that a right of properig as distinguished from sermtus (that or jm in rs 
is to say importing an indefinite power of user) is susceptible KeSoiis f**r 
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of Taiious modes, the powers implied in the right being 
variously restrained in pursuance of the piiipose of the con- 
cession made by the State. Amongst the distinctions hence 
arising a very important one relates to the restrictions im- 
posed by the State on the owner, for the pm’pose of giving 
or reserving to some other person or persons a future enjoy- 
ment. But the nature of these restrictions, and the corre- 
sponding rights conferred on the expectant beneficiary, v^dll 
be most conveniently handled after adverting to the meaning 
of in re aliend in the Boman law and the situation of 
the State in regard to divided rights of property. 

It is now convenient to explain a distinction which has 
been already referred to in these Lectures ; namely, the dis- 
tinction made by the Eoman lawyers and by the modern 
expositors of the Boman law between dominmm strictly so 
called, or proprietas (jus in re propria)^ and that class of 
rights which they oppose to dominium in the stiict sense by 
the name of jwa in aliend^ jura in ?*c, or (more briefly and 
ellipticaliy still) jwa* This is necessaiy for the full 
understanding and history of the distinction already con- 
sidered between rights which import an indefinite and rights 
which import a definite power of user or exclusion, and also 
of the distinction between rights considered as parcelled out 
with regard to successive periods of enjoyment by ditferent 
persons. 

In order fully to explain the meaning of properti/^ it is 
also necessary to advert to the relations which the Sovereign 
or State has assumed or may assume towards the indiridual 
members of the community, %vith regard to their respective 
enjoyment of the material wealth within its territory. 
Those societies only are here spoken of which can be truly 
said to have a system of positive law ; for in these alone 
can pi'operty^ considered as a legal right, be said to exist. 
It is manifest that in those communities where the sovereign 
power as such does not systematically intervene to regulate 
as between individual members their enjoyment of material 
wealth (that is to say where custom has never been trans- 
muted into law), there can be no rights of propertg pro perl}’ 
so called. It will be convenient in considering these rela- 
tions to use the terms employed by Boman lawyeis, whose 
language in regard to them has been adopted into that of 
all civilized communities. 

It has been already shown that the Sovereign as such is 
under no legal duties to, nor can it have legal rights against 
the individual members of the society. But as the Sovereign 
baa the power of dealing with all things within its territoiT 
at its own pleasure or discretion unrestrained by positive 


TMbattt, FeratttcAtf, vol. ii, pp. 84, 91. 
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.awj and has a very large powei’ of so dealing without being 
restrained even by moral sanotions, it may be said (for the 
sake of brevity and because established language tenishes 
us with./no 'better expressions) that the Sovereign, or State 
has a righi to all things within its territory, or is absolutely 
the or thereof. 

Now of the things wdiich are the property of the State 
in the sense immediately above mentioned, there are some 
which it reserves to itself, and some the use or enjoyment 
of which it leaves or concedes to determinate private persons. 
To those which it reserves to itself the term ret puhlicm is 
cominonh^ applied : those the enjoyment or use of which it 
leaves or concedes to determinate private persons are com- 
monly called res 2 yriveitm. From what has been said above 
it is manifest that in a certain sense all things within the 
territory are res lyvhlim. For the quasi-dominion of the 
State {i,e, its dominion in the sense mentioned in the pre- 
ceding paragraph) remains, notvsithstanding the concession 
to the individual. 

Of tm publiom (taldng the expression in the ordinary 
sense of the word) mere are some which the State permits 
its subjects generally to use or deal with in certain limited 
and evanescent modes. Such, for example, are public ways, 
public rivers, the shores of the sea (in so far as they are not 
apfjropriated by private persons), the sea itself (in so far as 
it forms a part of the territory of the State) and so on. 
Those, the use of which the Sovereign thus permits to all 
its subjects, are often tenned res communesy a term which 
is objectionable, inasmuch as it implies the fallacy of sup- 
posing that the subject members of the community have 
the use by a title anterior to any that the State can im- 
part 

Again: of 7*cspuhlic<B there are some of which the State 
retains the control and management by the hands of its im- 
mediate .servants or ministers, and some which it concedes 
to public persons (individual or complex) as trustees for 
itself, or for purposes expressly having for their scope the 
good of the community in general, or some considerable 
section of it The former are sometimes styled the ^ patri- 
moiiv ’ or * domain ’ of the State, or are said to belong to 
they/5c. Such, for example, is the money which it raises 
by taxes on its subjects, the land which it reserves especi- 
ally for the pui-po^s of supreme government, or the res 
pmmtcB which revert to it by forfeiture or escheat as being 
the ultimm hceres of all its "subjects. ' Those which it con- 
cedes to public persons as trustees for itself, are styled by 
the Eoman lawyers m imwm*sitatUy things in the patrimony 
of corpoi'ate bodies. For these public persons were and 
are commonly corporate bodies, as for example the corporate 
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governments of cities. Instances in this country are tbs 
Uor|)oration of London, the Metropolitan Board of Works, 
the Ponservators of the Thames, etc. We might conceive 
indeed that a m piihlica should reside in an indi'^ndual or 
single person. But even then it would probably reside in 
him as having a legal persona distinct from his persona as 
being that individual. In this way, for instance, the hibric 
of the church is vested in the parson. 

The expression 7^es umvermtatJs, however, is inappropriate 
to mark the public nature of the purpose for wiiich tJie 
body is constituted. For a corporate body^ matj be (and 
often is) constituted for the pimpose primarih/ of profit to 
individuals. In that case a thing belonging to the corpora- 
tion is res privata) not puhlica. Take for instances {‘in 
this counti^) a Banldng or Insurance Oompany incorporated 
by Charter or Act of Parliament; or one of the innumerable 
Companies to which the State has thought fit (in this country) 
to concede the privilege of incorporation on condition of 
being registered under the Act of 1862. 

Here must be mentioned an important class of things 
which pai'take of the character both of res publim and of 
res private y the property, namely, which the State concedes 
to or permits to be hdd by Companies incorporated for 
public undertakings, and who for the encouragement of 
those undertakings are permitted to le\'y from those using 
them tolls or fares (within certain limits* as to amount), and 
to share the profits among the individuals contributing the 
capital. Such is the case with Canal and Eailway Companies. 
And there seems no difierence on principle wfiether by the 
terms of tliose concessions they are to enjoy the property 
for a limited (as in most countries in Europe), or for an 
unlimited period (as in this country) ; nor whether they are 
empowered to divide the profits eo nomine or only to raise 
money on the security of their revenue and to jmy interest 
upon it to the debenture (obligation) or mortgage holders. 
The last is the situation of the Mersey Doclvs and Harbour 
Board Trustees, who are bound to apply all surplus income 
in the reduction of the dues le^dabie. * In a certain sense 
indeed there may be said to be private property wherever a 
public body not being the Supj'eme Government is entrusted 
with property mortgaged or subject to a legal liability in 
favour of private individuals, as road trustees, school boards, 
or even ^ the Secretary of vState in Council ^ (of India). 

The distinctions above adverted to blend at various 
points. For example: Of the res publicm of which the 
State retains the immediate management, it may concede 
some to private persons for periods of longer or Sorter 
duration. For instance, it may, in order to obtain revenue, 
let a part of its domain to a private person in farm. The 
only difference between the property so acquired by private 
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persousj and that in r<?s privatiB properly so called, is that 
the latter are conceded to private persons rather with a view 
to their own advantage than to that of the State. And oi 
rc$ imiverdtatis some fall under the species of res puhlicm 
which are styled tcb communes* Such, for instance, are 
those parts of the Thames and its banks which are vested in 
the Conservators and are used and enjoyed by the public. 
Such also are certain open spaces, as Wimbledon Common 
and Hampstead Heath, which under recent Acts have been 
vested in corporations for the use and recreation of the 
piiblic. 

One class of things which occurs in Koman law and is 
there distinguished from m pMicce consists of things said 
to be res dimni juris* But these are really a class of res 
puhliccB. They are things specially reserved by the State 
or granted in trust to public persons, and destined to certain 
uses. ^ ■ ' ■ 

To revert to res pivatm* Mes privates, properly so called, 
are those of which the State (which is in the sense above 
mentioned the ultimate owner) leaves or concedes to deter- 
minate private persons rather for their own advantage than 
for the immediate benefit of its own patrimony. 

In respect of user the right granted by the State may 
amount to a mere {quasi) servitude, or to property (in any 
of its various modes) : and in the latter case the" property 
may he burdened with a {quasi) servitude reserved hy the 
State to itself. I say g^w^y^-servitude in the first case, 
because the State cannot have legal property, but only a 
qnmi~d07nimmn in the thing, and the right which is a restric- 
tion of or deduction of that quasi-dominium is only a servi- 
tude quasi or hy analog}^ : and in the second case, because 
the right reserved by the State is not a legal right, and is 
therefore only by analogy a nght of servitude. An instance 
of a quasi-sermftide of the first sort is a public right of way 
over a private farm, or a right of way appertaining to a farm 
in the patrimony of the State over a neighbouring private 
farm. An instance of the second sort would be a nght of 
way appertaining to a private farm over a farm in the patri- 
mony of the State ; or a right of common (supposing such 
to be reserved) over the waste of a manor which has been 
purchased by the State and dedicated to the use and recrea- 
tion of the public. 

Again, rights of property are susceptible of various 
modes having regard to the duration and period of enjoy- 
ment which it is the scope and purpose of the right to 
eonfer. 

When we speak of a right we can only (using languaL^-e 
accurately) refer to the present moment. A future riglit 
is a contradiction in terms. All the- terms above used 
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iii the analysis of right— wwm/rwt/, dufy^ sanction, will, 
intention (meaning present intention and not mere expecta* 
tion) — refer to an instant contemplated as present. A 
future right, if it means anything, means a 7mre expec-- 
station of a right. But the puipose of the concession hy 
the State may regard the future, and so far as that pur« 
pose regards tiefuture.y^e State may confer a present riy/U : 
e.ff, to protect the expected enjoyment or the expectation of 
a right which the State desires to confer upon him, the 
State gi%"es the remainderman a right to a forbearance from 
waste on the part of the tenant for life. This is properly 
a right because enforced by a present command and 
sanction. 

In order to attain clear notions upon the nature of the 
distinction of rights now under discussion it is necessary to 
iix the attention upon a given point of time, and consider 
what at that given epoch are the purposes which the rights 
and duties enforceable by law are calculated to accomplish. 
These (by an inevitable inference) are the ends designed by 
the Sovereign or State in conceding and enforcing those 
various rights and duties. By the word ^ concession ^ which 
I have just employed and shall have further occasion to 
employ, I mean the entire sum and scope of the acts, inten- 
tions, purposes, and desires of the State as declared or 
intimated at the given epoch in relation to the use and enjoy- 
ment, present and future, of the thing (the subject of' the 
concession) and to the interests of the various merabei'S of 
the community therein. I shall also aill the person to 
whom the immediate enjoyment at the given epoch is con- 
ceded ^ the owner,’ inasmuch as he is the person to whom 
are given (generally spealdng) rights which are indefinite in 
their extent. 

Now the concession .may be calculated to confer enjoy- 
ment upon one or more persons, either for a limited period 
or for an unlimited period ; that is for a period which 7nag 
last beyond any assignable term. For instance the con- 
cession may be calculated to confer the enjoyment upon A. 
for a certain term of years if he shall so long live ; or upon 
A. and his heirs for a certain term of years ; or upon A. for 
life 5 or upon A. and his heirs during the life of B. In all 
these cases the period of enjoyment would be limited, and 
in the first two cases may be said to be measured as well as 
limited. Or lastly, it may be intended to confer the enjoy- 
ment upon A. and his heirs for ever. What is meant Iby 
heirs* cannot be fully explained without the explanation 


* It may be here mentioned that according to most systems of 
law an express grant or concession (whether by the Stat^ or a pri- 
vate individual in exercise of the power conceded to him by the 
State) to A. commonly implies the intention that the property, so 
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(wbicli belongs to a later part of the course) of the de¥olii- 
tion of a univerdias jum from the dead (as such) to the 
living. In the mean time it is enough to say that by heirs 
are meant a series of persons pointed out by their relation to 
A., according to the general rules of the municipal or par- 
ticular lave, and being such as may continue beyond any 
epoch of time that can be assigned. To introduce here 
another term, the full explanation of which must likewise 
be postponed), tieirs of A. are persons capable of taking, by 
way of descent from the pree/mitus (namely A.) ; the word 
descent implying that the relation on which heirship is 
founded is commonly based (either in fact or by a fiction) 
on physical unity of origin. Now in the case last supposed 
the period of enjoyment contemplated by the concession is 
unlimited ; that is to say, provided the subject of the con- 
eelsion remains in existence, and the concession is not in 
the meantime revoked, no term can be assigned within 
which the enjoyment under the concession must necessarily 
cease, or in otlier words, within which the subject of the 
concession will 7'evert to the State. This is of course only 
one mode out of many in which the State may be conceived 
to concede a right with the intention of conferring enjoy- 
ment in a thing for an unlimited period. But it is ’in 
practice incomparably the most important. The only other 
case of importance is when the State concedes the enjo 3 "ment 
in perpetuity to a corporation — a person or body of persons 
on whom it at the same time confers the power or capacity 
(or on whom it has previously^ conferred the power or 
capacity) of perpetually maintaining its persona \ t.e, of de- 
volving the universiias of its rights upon a succession of 
individuals of unlimited duration, and who are determined 
by some means pointed out by law, but not by way of 
descent. 

Again, the purpose of the concession may be that the 
right shall be alienable, or that it shall not be alienable. 
By tlie right being aimiahk is meant, that the person imme- 
diately entitled under the concession shall have power to 
assign', convey, or disjmie the estate (or aggregate of rights 


far as it remains in inmis at A/s death or at the time when a con- 
veyance or assignment him takes effect, shall be enjoj-ed by his 
heirs or assignees. And this implication is so familiar, that it is 
often considered an eccentricity of English real property law that 
by a grant to A. shall be understood only a grant for life. With 
the arguments for altering this implication of law (and which aro 
partially recognised by me policy of the Wills Act, 1 Viet. 26), 
I am not here concerned. But 1 must here remark that the lan- 
guage of an English conveyance ‘to A., his heirs and assi|us for 
ever/ expresses the real intention of the grant as nearly as is cob- 
slsten^ with brevity.— E. C. 
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Pabt III. in the subject) to another, and that in case of suck assign- 

ment or disposition, the State will continue the concession 

In favour of the assignee, (say B.) or in favour of B. and his 
heirS' or assignees, as the case may he. It is obvious this 
power of alienation might take different forms ; for example, 

. suppose the ■ concession was in the hrst instance to A. and 
his heirs, hut with power of alienation to A. Then if A. 
assigned to B. and his heirs, the State might concede the 
enjoyment to B. and his heirs only so long as there shall he 
an heir to A. in existence. Or again, although the original 
concession was only for the enjoyment of A. during his life, 
it might he intended that A. should have the power of alien- 
ating so that his assignee should get an estate to him and 
his heirs. Speaking generally, how'ever, w’here the purpose 
of the concession is in the first instance to confer an enjoy- 
ment of limited duration, and this is to he coupled with" a 
power of alienation, the enjoyment is conceded to the as- 
signee and his heirs and assignees only during the term of 
the original concession *, hut where the purpose is, in the 
first instance, to confer upon the first taker and his heirs an 
enjoyment of imlimited dm'ation, and that enjoyment is tc 
he coupled with a power of alienation, then if the power is 
exercised hy an out and out assignment or disposition in 
favour of B.' and his heirs, the property becomes assignable 
hy B. or his heirs, just as it was by A. ; the concession of 
enjoyment is continued so long as there remains a person 
capable of taldng the properl^^ hy descent from the last 
assignee or disponee, and then the" property reverts to the 
State, whether there is or is not an heir in existence of the 
original grantee, or of any m^ne assignee or disponee. 
And here it may he remarked generally that vrhere a power 
of alienation is conceded hy the State, it is often competent 
for the owner to dispose of or limit the ^tate (or sum of 
rights) in such a way as to give the successive enjoyment to 
different persons, and (as it were) to carve out ot the whole 
estate, smaller estates, keeping a reversion to himself, and 
generily to imitate the mode of grant or concession made 
by the State Itself. But this within certain restrictions. For 
instance, a private owner cannot, in England, imitate the 
State in creating a relation hy way of tenure under himself 
in fee simple. A power of alienation, it must he observed, 
may he given to persons who have not an estate or right of 
enjoyment. The State might concede a power of this land ; 
and hy private dispositions, such a power (without any right 
giving a claim to possession^ present or future) is in Engfish 
settlements of land jffequently given to trustees, to he exer- 
cised with consent (if sui juris) of the limits owner. An 
advowson is indeed a power delegated hy the State, and 
transferable hy the party invested with it. 

Here it may he remarked that a power delegated hy the 
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State implies a promise that on the power "being exercised by 
the party entitled, the State will ^ve a" right. The power 
itself is a species of right in rem implying by a short toin 
of consequences duties on persons generally. 

Again the purpose of the State in making the concession 
might be that the thing may be enjoyed by A, for his life 
(with power to him to alienate in any manner he chose, hut 
so that the enjoyment shall only be conceded to the as- 
signees and their heirs during the life of A.), and that after 
the death of A. [the subject shall be enjoyed by B. and his 
heirs being issue of his body, with power to B. or the heir of 
B., being issue of his body, who shall have succeeded Mm 
to alienate, but only by a deed executed with certain 
formalities, and if executed ditring the lifetime of A., only 
‘with Afs consent, testified by his "executing the deed, and 
with the further intention that in case of a deed of alienation 
being so executed (with consent of A, if alive), the enjoy- 
ment shall be conceded to the assignee, his heirs and assigns 
for ever j and that if B. or his heir shall attempt to alienat^^, 
but without those formalities, or in the iifetime of A. 
without A.^s consent (expressed in the deed and testified by 
his execution of it), then the enjoyment shall be coneedecL 
to the assignee and Ms heirs only so long as B. or issue of B. 
are alive ; and that if the subject shall not have been con- 
veyed by B., or any heir of his, in a manner to satisfy the 
above requiremente, then that after the death of B. and 
failure of issue of the body of B.],* the thing shall be enj oyed 
by C, and his heirs for ever, with power to C. or any heir of 
0*.s who would but for the previous iimifeitions have been 
the person designed for the immediate enjoyment, to alienate 
so that Ms assignees shall (subject to the prior limitations) 
Iiave an estate to him and his heirs and assignees for ever. 
This nearly expresses the intention as construed by English 
law of a grant to A. [remainder to B. and the heirs of his 
body],* remainder to 0. and Ms heirs/ 

The above is a very simple instance of the many varieties 
of intention and purposes which the State may entertain in 
regard to the successive use and enjoyment j and in order to 
sim|)lify tlie case as much as possible, 1 take the intention 
or purpose above described without the passage in brackets. 
It is nearly a description of the intention or purpose (as 
construed Sy English law) of a grant or concession to A. as 
tenant for life, remainder to G. and his heirs in fee. If I 
vrere to add the purpose that 0. should have a power of entiy 
during the life of A. to look after Ms own interests, and 
should further have a power to fell and take away timber, 


* qiie student may in the first instance leave cut the words 
brackets if he finds the sentence too complicated to f-dlow 
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provided he did not interfere with A.’s enjoyment, and also 
a proviso that A. should not he able to assign away his 
entire interest without leaving a reversion in himself, if 
would he nearly a description of the purpose of the State (as 
construed by Roman law) when it permits A. to have the 
imifnict and B. the praprietaa. But even then tlie expression 
of the purpose is so brief and elliptical as hardly to afford 
a clue to the rights and duties of the several persons in- 
terested in the concession. For generally speaking, it is not 
in the nature of things that the Menticaf subject of the con- 
cession should remain to be enjoyed by the successive coji- 
cessimiaires. And accordingly the Roman lawyers defined 
t!^ufruct as the right of using and enjoying the" thing pro- 
vided the mhstame be kept entire, jm titmdi fntendi sakd 
re^ substantia. But what is the substance of the thing? 
And what in detail are the species of acts on the part of 
the life tenant that fulfil this condition ? These questions 
■will be difierently answered in different systems of law, and 
the detail in each would fiU a volume. And little light 
can be thrown upon them by general definitions. The 
Roman law likened the administration to w-hich the umi- 
fmetiuirius was bound, to that of a pmdens paterfamilias. 
The position of the English tenant for life might sometimes 
be likened to that of the dog in the manger. In fact, the 
rights and duties in detail are settled by a train of decisions 
in the way of judiciary law, founded on custom. 

According to English law, if you make a grant ‘ to A. and 
his heirs, and if A. shall die intestate or without alienating 
the estate, tlien to B.,’ the lajjt clause would be construed as 
repugnant to the first gift, and would go for nothing, A 
grant in similar terms, according to Scotch law, w'ould mean 
that A. shall be the owner with full power of alienation, 
and that if such power is not exercised, then at his death 
the estate or what is left of it shall go not to A.’s heir 
general^ but to B. and his heirs and assignees. This inten- 
tion (or destination) is, according to Scotch usage, more 
briefly and properly expressed by a disposition * to A., luhoin 
failing to B.’ Such a destinatton is called a mhtitution. 
According to English law this intention w^ould be most 
nearly expressed by a grant or devise ^ to A. and his heirs, 
to hold to such uses as A. shall by deed or will appoint, 
and in default of such appointment, and so far as such 
appointment shall not extend, to the use of B., his heh^ 
and assigns for ever/ The only difference between the 
effect of such a grant and a destination such as I have 
mentioned according to the Scotch law would be that if 
A., subsequently to January 1, 1838, made or republished 
a will containing a gener^ devise pf real estate without 
referring to the particular property or to the power so 
given to him, it would be a good exercise of the power of 
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appoiiitnient, lu Scotland a general disposition of property 
not expressly referring to the particular land would not he 
construed as intended to compnse land previously disponed 
to a suhstitute ; and in England, before the Wills Act, a 
devise which did not expressly refer to the power was nut 
construed as intended to exercise a general power of appoinur- 
inent. ■ ■ , 

In a destination of the kind referred to in the last 
paragraph, however the intention may he expressed, the 
expectation of B. is entirely defeasihle'hy A. An expecta- 
tion of this nature, as well as that of theVi^^u* (or the person 
destined to the succession according to the general rules of 
law) is called a spes smeessionk in the strict and technical 
sense of the phrase. Inasmuch as every right having future 
enjoyment lor its scope, is, so far as relates to the indi- 
vidual entitidd, nothing more than the right to a chance of 
enjoyment, the interest of every person having such right 
might he literally called a Bpes sueeessionis. But this phrase 
AS technically and conveniently limited to those expectations 
which are (generally spealdng^ defeasible in the partieuinr 
manner above pointed out. It may be observed that desti - 
nations which, according to their general character, would 
create a defeasible interest of the Mnd above pointed at, may, 
in certain circumstances, create an indefeasible interest : as 
where the proprietor, being an infant or lunatic, is laid 
under restraint primarily conceived for his own benelit, 
but which indirectly benefits the person pointed out by law 
as his successor (whether per nniveraitatem or in re shigulare) 
in default of exercise of the suspended powders. 

Here it may be remarked that in whatever terms or in 
whatever mode the destination in the grant or concession 
may be conceived or expressed, the series of persons capable 
of taking under it may come to an end. And then the 
thing (the subject of the concession), or w^hat is left of it, 
reverts of course to the State: for since the Sovereign or 
State (speaking by analogy) is tlie ultimate owner, it is also 
{ spealnng by a similar analogy) the uUimm hceres. On the 
expiration of ail tlie rights over the thing, which merely 
subsist therein by its owm pleasure, it naturally retalres the 
thing into its own possession. In some countnes, indeed, 
the State, in such circumstances, leaves the thing to the first 
occupant, who by virtue of his occupancy takes from the 
State a fresh right. In that case the occupant in efiect 
acquires from the Sovereign or State a new concession. 

has been said applies equally, whatever be the 
natui'e of the subject of uie concession, and to whatever 
category of property it|nay be referred in the systems which 
distinguish between ‘ reid and personal ’ — ‘ heritable and 
moveable ^ property. For a chattel may l)e capable of 
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successive ownersliip not less tlian land ; ^ a diamond, foi 
instance, is even more capable of being enjoyed while pre- 
serving the substance in its entirety than most things com- 
monly assigned to the category of * real ’ or ‘ heritable * estate. 
The only difference lies m this. If the concession from 
the State, or the disposition by a private individual within 
the powers conceded by the State, is in express terms, being 
(for instance) contained in a written instrument (a deed ol 
grant or will), the purpose or ^ intention ’ is differently con- 
strued according to the nature of the subject. In the systems 
which ado^t the division of property 1 am here adverting 
to, the disfinction is commonly based upon the notion that 
the property descending to is of a more permanent 
character, or such as ought to be preserved for the benefit of 
the family. That which goes to administrators (originally 
officers of the Church) is supposed to be of a more transient 
character (being ^ moveable ’ as not being fixed to any spot, 
and being therefore ‘ personal ’ as conceived to follow the 
person) and to he the fund propriy applicable for paying 
the fimeral expenses and duly providijig for the soul of the 
deceased. In systems of law in which this division is 
adopted, the intention to limit the estate to a series of 
persons is more readily presumed in Jm'itahle than in 
ad^ninistrable property. Sometimes in property of both 
kinds, and especially in property of the latter land*, the State 
refuses to enforce an attempt on the part of an owmer to lay 
restraints in respect of ahenation upon others who take 
under will or assignment from him. 

With what has been now premised it is possible to state ^ 
with an approach to accuracy the nature of absolute pro- 
perty: of dmnimu7n .strictly so called: or of jits in re 
projmd. 

It is a right imparting to the owner a power of indefinite 
user, capable of being transmitted to universal successors by 
way of descent, and imparting to the owner the power of 
disposition * (from himself and his successors per nnwersiia^ 


♦ Strictly speaking, and to make the definition apply to e%’cry 
system of law, disposition here must be confined to an alienation t*) 
take effect in the lifetime of the party entitled. I'he powers of 
alienation in extremis are in most systems of law subject to peculiar 
restraints (see p. 313 supra and note there). These restraints com- 
monly apply to the nniversitas of a man’s rights. But if in the 
particular subject, the party entitled has (the other criteria above 
mentioned bein^ satisfied) the largest power of alienation which is 
allowed by law in regard to his rights in general, tliis ma}" be said 
to be sufficient to constitute the particular right a right of absolute 
property. Even in life and health, thejjfowers of alienation were, 
in some particular systems of law, generally restrained, as for 
instance, in the case of the English tenant in fee according to the 
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tm7i and from all other persons who have a spes succesmnis 
under any existing coiftiessioii or disposition), in favour of 
sucli person or series of persons as he may choose, with the 
like capacities and powers as he had himself, and under 
such conditions as the mimicipal or particular law allows to 
be annexed to the dispositions of private persons* 

Having thus endeavoured to determine the notion of 
absolute property (jm in re p^optia), I am in a position to 
explain me nature of yWa en re 

Every jus in re aliend is a fraction or particle (residing 
in one party) of dominion, strictly so called* residing in 
another determinate party- 

Jura in re aliend have no other common property than 
that which I have now stated. Different rights of the class 
are composed of different fractions of that right of absolute 
property from which they are respectively detached. Some 
are definite subtractions from the right of user and exclusion 
residing in the owner. Others are indefinite subtractions 
from his power of user and exclusion calculated to confer 
enjoyment for a limited time; and so on. 

Theywra m re aliendf which commonly are marked by 
modem expositors of the Roman law, are, serviittSj empliy^ 
teudsy mperjmesy and the jm in r&tn which is taken by a 
creditor under a pledge or 7^yj9o^Aeca.f 

Servitudes properly so called (whether affirmative or 
negative, real or personal) were esteemed in re aliend j 
because they gave a right of definite user over a subject 
owned by another, or of subtracting a definite fraction from 
the owner’s right of user or exclusion. 

Servitudes improperly so called (mu^ructuSy usmy and 
hnbttaiio) were modes of property, that is to say forms of 
property modified b}^ regard to the rights of the person 
entitled to the enjoyment in expectancy, who in these cases 
is the owner or dmninm. As I have already stated, how- 
ever, the dominus was in those cases not excluded from the 
enjoyment of such rights (if any) as he could exercise with- 
out injury to the enjoyment of the other. The rights of 
improper servitude here spoken of were commonly rights to 
the enjoyment for life, but they might be constituted so as 


old law. This, as it would occur by geueral provision, of law, would 
aot cut down the right to less than * absolute ownership.’ But 
where the restraint is laid on by the particular title, as in the case 
of a tenant for life under a strict settlement in English law, or of a 
Scotch strict entail (in the old form of which the restraints or fetters, 
as they were termed, were elaborately set forth), we should hardly 
c^ill the right one of absolfjite property. 

* Thibaut, Versuche^ vol, ii. p. 85. System, vol. ii. p. 8. 

f Mackeldey voL ii. p. 6. 
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to confer tlie enjoyment upon a person for a period of 
measured duration^ as a term of ye&s certain, if lie should 
so lon^ live, or iintil the happening of an event, or from the 
happening of an event, or on alternate days, or iii an indefi- 
nite variety of ways. The light of the dominns when 
expressly referred to as bm*dened with a usufruct is com- 
monly called not dommkmi^ fro/pneim, 

Mnphfteims^ under the Bomaa law, meant originaliv 
land of which some corporate body (as for instance a mimi*- 
cipiiim) had the absolute property and which was let out to 
a person and his heirs (that is, for an unlimited duration) in 
consideration that he wmuid ciiltivate it (and hence the 
origin of the term, which was analogous to the original 
meaning of the -word colonists), and would bring to the 
owner a given rent. Now’ this in re alienCi, because, 

although ot unlimited diuution, accompanied with pow’er in 
the em 2 )hyieiita of unlimited user, and alienable by him from 
his own heirs, it w’as nevertheless a right or estate carved 
out of another estate, or having a reversion expectant upon 
it. It reverted to the author or grantor or Iris representa- 
tives. It was not absolute property, because there wms no 
power of aliening from all successors. There is a reversion 
or apes siwcessionis in the corporate body (under the conces- 
sion of the State) which the ernphyteuta cannot defeat. 

The later history of emphyteusis has had such an impor- 
tant influence upon the system of landed property prevailing 
in Em'ope, and in the formation of the notion familiar to 
most modern systems of law under the name tenure, that 
I must levert to the subject presently. In the mean time I 
proceed to advert, in their order, to the other species jus 
in re alicnd above mentioned. 

The next case of in re almid is the right styled siqyer- 
ficies. This right originated in a contract of the nature of 
locatio conduetio or sale of the 8upey;/l€ies ; a contract made 
for purposes not unlike those of a modern building lease. 
The notion implied was the following : — The maxim ciyus 
est solum ^u$ est usque ad coslum was very unbending; 
being indeed based ujpon the obvious physical fact tiiat 
the actual possession of the solu7n cames writh it (generally 
speaking) the immediate power to raze to the ground any 
superstructure that may exist, and to erect any other super- 
structure. But by contract whether of demise or sale, the 
owner might carve out, as it wrere, of the subject of his 
ownership a supet'JkieSj that is to say a solid space hounded 
by one or more mperjkies (in the mathematical sense of the 
word) extending laterally. Under such a contract the 
lessee or purchaser ori^nally acquired only a right of action 
in petsonam against tiie lessor or vendor, and could only 
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iiie third parties through the latter. Bat the Praetor, for 
the better jiroteetion of the swperjidanm, aEowed him . a 
quasi in ivni actio ^ and also for the same purpose introduced 
a special interdict after the analogy of the interdict uti pos-- 
sidetis, hy wMoh possession of the was protected. By 
these remedies the enjoyment was protected secundum lei/em 
/oer/iJsW/a, and against everybody except a person who had 
a better title than the possessor of the solum himself, and 
who therefore could evict both. Thus the sujyerJloieB became 
in eiiect a Jms in rem, and being conceived of as a fL’agiiient 
of the dominium residing in the proprietors of the sohmi 
was n jus in re aiiend. 

Here may be a convenient place to note the distinction 
made by the Boman iawj^ers between possession and quasi-- 
possession, Possessio7i, simply and strictly so called, was a 
legal relation based on the fact of exercising acts of owner- 
ship, and protected by the interdicts against everybody except 
an owner whose rights the possessor exercised by way of 
trespass or as a tenant on suEerance. Now a person having 
or exercising ywa in re did not possess the res. But 

the person actually exercising the jus in re aiiend had reme- 
dies (interdicts) ibr the protection of that exercise analogous 
to the remedies which the possessor of the res or siib]ect of 
the right had for the protection of his possession. Hence 
the person ac tually exercising the jus in re aiiend was said 
to have gi{«sz-possession of "that right. For instance, the 
usufnictuarius (or the pemon for the time being exercising 
his rights) had $?e«s?^possession of the usufruct; the swppr- 
/iciarius quasi-possession of thejmsiiperjlcieiy and so on. 

The last of these rights is the right of a creditor by 
vhtue of a pledge or hypothec. The creditor has a double 
right: he has jus in personam in respect of the rights 
secured to Mm by the pledge ; jus in rem in the subject 
pledged or mortgaged as a security. For against any 
possible possessor, whether by alienation from the pledgor 
or mortgagor, or as adverse possessor, the pledgee or mort- 
gagee may make his right over the subject good or available. 
The obliged thing might itself he jus in re almidi as, for 
example, a personal servitude granted out of the dominion 
of another may itself be the subject of a mortgage, and thus 
the jus in 7'em of the mortgagee would he jus in re aiiend 
over a subject which is itself Jifa in re aiiend. 

In Roman law, the right of the pledgee or kypotkecarius 
was merely a light to sell the obliged thing in ease his 
debt is not duly satisfied, and to repay from the proceeds of 
the sale his debt with the interest and all incidental costs. 
It W’ES much like the light which would be acquired in Eng- 
lish law^ by a mortgage with a power of sale, proHded the 
mortgagee could not foreclose; or like the right of a 
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judgment creditor who, having sued out a writ of elegit and 
got possession, is entitled to proceed to a sjile in the manner 
pointed out by 27 and 28 Yict. c. 112. In Homan law tlie 
creditor could not acquire property in the subject of the 
pledge or hypothec. 

Ha-ving explained the noti^^ zh re aliendm the 

Eoinan Law, it is now possible to explain the complex and 
purely historical noticfn of tenure, without which it is 
hardly possible to understand any of the various systems of 
law relating to land in the countries of Eiu’ope whose 
laws have not been recast through revolution. Even in 
England the system of landed property is based upon tenure, 
modified indeed as will be after mentioned. 

Amongst those inniunerable semi-independent commu- 
nities which existed in Northern Eimope from the time of 
the virtual dissolution of the Roman Empire, it was not 
uncommon for the several sovereigns or those having more 
or less power over those several communities to become 
mutually bound by engagements, of %vhich the details 
might vary indefinitely, but of which the leading features 
were of Ihe following character. A prince who had 
reduced a province or district to temporary obedience 
by force of arms, would find it convenient to give the 
possession to another, who, by reason of his having the 
inhabitants of the conquered district, or their iminediate 
neighboims, already in the hahit of obedience to him, was 
capable of exerting and enforcing a permanent authority. 
The latter would acknowledge that he held the territory 
as a loan in trust, and promise fidelity and allegiance. 
Thus the Saxon Chronicle relates (in the year 045} that 
^ this year K. Edmund overran all Cumberland, and let it 
all to Malcolm, King of the Scots, on the condition that he 
became his ally both by sea and land,’ a magnificent loan 
(of a province extending from the Tyne to the "Forth), made 
in consideration of an indefinite promise of assistance, in 
which doubtless originated the celebrated claim of feudal 
superiority of which so much was heard two and a half 
centuries later. Nor were relations of this kind peculiar to 
the middle ages of Em-ope. Something of the kind is apt 
to occur wherever the elements of political society are in a 
state of transition and imperfect nision. The Gkatwallec 
chiefs among the hill tribes of India for instance, previously 
to the settlement of those regions under British authority, 
held their lands of the JHuzoor (or Government) on condi- 
tion^ of guarding the passes and ^neraily of performing 
services the nature of which has afforded much scope for 
controversy, and which were probably never capable of 
aceumte definition. The indefinite relation I have been 
attempting to indicate between the acknowledged superior 
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potentate and tlie person who received such possession at Lect. 
his hands, and who promised fidelity, seems to have been LI. LII. 

marked in the noi-th of Italy and the" adjacent countries by ' « 

the word jio or /ew, a word which in the beginning of the 
eleventh century, or possibly still earlier, made its appear- 
ance in legal docimients, latinised into feudum. 

The formulation into written documents of the in- 
definite relations above described, marks a critical stage in 
the history of the relations themselves : and the form of the 
document had doubtless a most important influence upon 
the character of the tenure. The documents of this nature 
which are preserved to us from the eighth and ninth cen- 
tiuies, relate chiefly to tenures at the hands of ecclesiastical 
persons, and are modelled on the precariuiiij a tenancy 
revocable (in name at least) at the will of the grantor, and 
ceasing at the death of the grantee. The grant was made 
upon the petition of the tenant, and gave Mm possession at 
the will (in name at least) of the grantor, and availing 
against all except the grantor. But it had the inconvenience 
(if it was wished to continue the right beyond the lifetime 
of the immediate tenant) that it imparted to his heir not 
even the right of possession. 

A device was however invented, probably by Longobard 
lawyers about the end of the tenth century, of engrafting 
upon the precarium the terms of the e7npki/tetms ; a device 
by which the right of possession was coxiferred upon the 
heirs of the grantee, and scope was found for inserting 
various express conditions. For this pimpose the &n\phy^ 
t mists was convenieutly elastic. ^ Tails contractus quia 
inter veteres dubitabatiir, et a qiiibusdam locatio, a qui- 
biisdam venditio existimabatiu, lex Zenoniana lata est, qute 
emphyteiiseos contractus propriam statuitnatoam, neqiiead 
iocationem neque ad venditioiiem inclinantem, sed suis pac^ 
iionibus fulcmidatnJ (Inst. iii. 24, § Into this com- 
posite document accordingly were commonly incorporated 
the various customaiy obligations already known under the 
name of jflo or/e'«, and the tenure so created became knowm as 
feudmn. Gradually the form of lho pt'eearmm was dropped, 
imdLemphyieusis remained the model, as to legal form, of tenure. 

A remarkable example belonging to the transition period 
is the following. In a notable charter of the year 1033, 
printed in Muratori’s collection, and the draft of which was 
apparently settled by two lawyers, one learned in the laws 
of the Longohards, and the other in the Roman civil law, 
certain lands are conveyed ‘habendum precaria atqm en- 
EIOthecaeia nomine^ thus combining the precarium, the 
emphyteusis, and the domestic 

The tenures so created by the great potentates were 
copied by the smaller lords in their grants lo their vassalgj 
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and within a century fi-om the time when the emphy« 
tevm was launched on its new, career, a system of, .feudal" 
tenures , had been elahorated, incorporating and" formulating 
. the floating usages of that rude period. The chains forged 
by custom were riveted by contract and law, 

, In England the creation of new subordin.ate tenures was 
prohibited by the statute of ‘Quia emptores,’ 18 Edward I., 
.and most of the peculiar and .inconvement incidents of the 
old tenures were swept, away in the time of the Oommon- 
wealth, and their abolition was conflimed in the year of the 
Bestoration by the Act 12 Oar. IL c, 24' The change 
in the value of money has still fiu-ther lightened to the 
vassal the burden of his obligations to the lord, and the 
only incidents of subordinate tenure which practically 
remain are a quit rent of small amount, doubled on the 
death of each tenant, and the escheat or reverter to the 
mesne lord in case of failure of heirs to the tenant. For- 
feiture by attainder was abolished hy 33 and 34 Viet. c. 23. 

What has been said above in regard to tenure^ does not 
apply to English copyhold tenancy, which has altogether a 
peemiar history. The copyholders were originally the 
slaves of the manorial estate, and occupied their holdings 
in flict, as they still do in name, at the will of the lord. 

Strictly spealdng, therefore, where lands in England are 
held of a mesne lord, the right of the tenant is what would 
be called by the Koman lawyers jus in re alien4. The 
dominion of the tenant does not amount to absolute pro*- 
perty, inasmuch as the lord has a reversion which the 
tenant cannot defeat. 

The right of a tenant in an English lease for lives or a 
term of years is also what the Boman lawyers would have 
called jus in re aliend. The historical antecedent of the 
modern lease is not emphytemiSf but simple locatio conduction 
Now althoi^h, as we nave seen, in the case of a supcijmes 
let for building purposes for a considerable term, the tenant 
acquired slJus in re (aliend)^ it does not appeiir that in the 
case of cultivated land the tenant acquired under ■ a contract 
of locatio cQTiduotio any reed right. Probably it was not 
usual to create such a tenancy for any considerable term, 
unless it amounted to an emphyteusis. If a person wanted to 
acquire the enjoyment of cultivated land for a measured 
term, or for life, he would probably purchase the usiifimct. 
The tenant, however, under an English lease acquired a real 
right ; the Courts of Common Law having, so early as the 
time of Edward IV., given to the lessee who had been 
ousted from possession, specific restitution to his term in 
the land* This remedy the Boman lawyers would have 
termed a quad in r&m aatioy and the rigtit of the English 
tenant for years would have been termed by them jus in r« 


Vested mtd Contingent Rights. 

aUmd, The difference, indeed, between the modern English 
tenancy and the feudal tenures consists merely in the history 
and peculiar incidents of the latter, and in the fact that an 
English proprietor has been unable, since the statute of 
Quia Emptores, to create a tenure in fee simple to be held 
imder btua»lf. 


LECTURE Lin. 

On Cmnplete and Inohoate — Vested and Cmtingent — Mights. 

The purpose intimated by the State at a given epoch 
(see p. 406 and considered in regard to the respective 

persons interested in the specifically determined thing (the 
subject of the concession), may be to confer 



When the intention of the concession is to confer 
present enjoyment, the person interested may have the en- 
joyment in actual possession; or may have the right, by 
aid of the State, immediately to get possession, i,e, a ri^ht 
of action in the nature of vindieatio rei. 

When the intention is to confer future enjoyment, the 
enjoyment may be destined by the express terms of the 
grant or concession, either 

(c) To a person or persons individually ascertained, 
i,e. determined by events which have happened, or 

(d) To a person or persons not individually ascer- 
tained. 

lilustration . — Grant of real estete, according to English law, 
to A. for life, remainder to B. for life, remainder to G. and his 
heirs. B. and 0. are each said to have vested remainders, B, for 
a life estate, and C. for an estate in fee. 

And in the case last mentioned, one or other of the 
following alternatives must exist, viz. : 

(e) There is a certain person or there are certain 
persons in existence who, or one or more of whom, 
(according to the purpose intimated by the State) will, 
on the happening of a specified event, become either 
determined to the then present enjoyment, or destined 
to the enjoyment in life manner with the person or 
persons in case (c) above mentioned. 

Illustration . — Grant to A. for life, remainder to B. and his 
heirs, if B. shall attain twenty-one. ‘When B, attains twenty-one, 
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Fakt Hi. :f A.’s estate has then come to an end, B. will be entitled in pos- 
session. If aot, then B. will have become entitled to a vested 
remainder. 

Or lastly: 

(f) There is no person in existence to whom the 
purpose of the State relates as last mentioned. 

To A, for life, remainder to B. for life, Tfainainclop 
to first and other sons of B. in tail respectively {B. having as yet 
no son). 

In all the above cases except (a) it is obvioiislynncer- 
tain whether any given person will ever have the destined 
enjoyment.* For even in the case (c) the person pointed 
out by the concession may not live imtil the period of 
enjoyment so destined to him. In this case indeed, most 
sykems of positive law annex to the interest a power of 
alienation and a capacity of transmission to heirs, or uni- 
versal successors by way of descent. But it is clear that 
as regards the individual to whom the future enjoyment is 
destined, Ms interest is no more than a chance of future 
enjoyment. And supposing that the enjoyment destined to 
him ns merely an interest for his life, he can neither have 
nor transmit any interest unless the enjoyment fall into 
possession in his "lifetime. In the last case (f) no existing 
'•jerson can be said to have even the spe$ successimis. 

But in ail the cases, with the exception immediately to 
be mentioned, the State, in order to carry out its purpose, 
jays some duties on the propiietor or other party in posses- 
sion, An exception may obviously occur where^-er the 
destined interest is a mere sjm miccessioms in the narrow 
sense of the word, whether that of a presumptivet heir or 
universal successor by way of descent to the proprietor, or 


* Tills imcertainty indeed exemplifies the vory arbitrary nature 
of the distinction. So far as relates to the expectation of enjoyment 
by any particular individual, the distinction appears to depend on 
the accidental circumstance whether the ccntingency of his being 
alive is left to the implied condition of all human afiairs, or whether 
by some express term of the concession or of a private disposition 
made pursuant to a conceded power, the contingency is explicitly 
made a conditzon precedent to the enjoyment. What amounts to a con- 
dition precedent, as_^ Mr. Hawkins justly says, the ca&e$ can 
determine (see "p, 4:25 post). 

f It may here be ol^rved that no person can, in regard to the 
universal succession by way of descent to a living person, have any 
higher interest than that of a presumptive heir. JS^emo esi h&res 
viventis. The presumptive heir commonly called the heir apparent, 
is only a person in whose case the presumption is stronger than in 
the case of the person commonly called an heir presumptive. The 
heirship of the former is only defeasible in the event of Ms death in 
the lifetime of the presposittis. That of the latter may be defeated 
also by the birth of a neai*er heir. 



Vested and Contingent Rights, 

of a substitute or person destined to take in default of ap- 
pointmenty as mentioned on p. 411 mipra. 

In all tbe cases above enumemted, bj letters (a) &c., 

except the last (f), tbe duties laid upon the proprietor or 
possessor, so ' far as' relates to tbe specifically determined 
persons destined to tbe enjoyment, are reiative duties, and 
to tbe same extent corresponding righU reside in those 
specifically determined persons. ■ 

But in the last case (f) there is no existing person 
■whom those duties specially regard. The State enjoins the 

f ossessor to do, or more commonly to forbear from, acts ; 

lit not iowaris or in respect o/* a distinct and deter^ninate 
party. Strictly speaking, therefore, according to the fore- 
going analysis (p. 194 mipf'd) those duties are absolute 
duties, and belong to the fourth category of absolute duties 
there mentioned, namely, ^ where the duty is merely to 
be observed towards the Sovereign imposing it/ The 
State or Sovereign reserves to itself a But in 

this they differ ixom most other absolute duties j that the 
giiasi-rig:ht reserved by the State to itself is reserved not 
directly for the benefit of the community in general or any 
large part of it, but directly for the benefit of the narrow 
class of beneficiaries pointed out by the concession or the 
private gmnt made in pursuance of the power conceded by 
the State. The State in reserving this jwusf-right is a 
trustee for the limited class of possible beneficiaries. The 
case is anomalous, and it seems more in accordance with 
ordinary language to place these duties in the category of 
relative* duties. And this would be consonant to the practice 
usually adopted by the State in those particular systems of 
positive law which recognise such duties, namely the systems 
which admit of entails or limitatiom of the estate in strict 
settlement (I speak of what would be called in English law 
legal limitations, and not limitations by way of trusts, for in 
these the trustees have rights, strictly so called, by which 
the interests of future beneficiaries can be protected). For 
I think it is not the practice of the State to enforce these 
duties, like other absolute duties, by action or suit at the 
instance of itself or its officers. The Sovereign merely in- 
timates that when the beneficiaries in question come into 
existence, it will give a remedy hy action or suit at their 
Instance against the contraveners or their estates,* including 


* This appears to be according to English law tbe predicament 
of a legal contingent remainder in favour of persons imboni. The 
leading case of Garth v. Cotton (1 Yesey sen. 524, 546) is thus st ated in 
Feame’s Contingent Remainders, ed. X W. Smith, p. 566, A. being 
tenant for 99 years determinable on his life without impeachment 
of waste except voliratary, remainder to trustees to support contiu- 
gent uses, remainder to the first and other sons of A. successively in 
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tliose wlio hy getting into possession or otherwise have 
gained advantage bj the illegi acts. 

Inasmuch as a person in the predicament (e) will in case 
of the happening of an event acquire a right of the nature 
mentioned in one of the cases (a) or (e), such last mentioned 
right may be said to be inclioaU in a person who is in the 
predicament (e). And conversely the right of the person 
who is in the predicament (a) or (c) may as distinguished 
:from the inchoate tight of the person in predicament (e) be 
called a complete or completed right. ‘V^'hai is here called 
an inchoate right is not a right, but the possihility of a nght ; 
and li-om the foregoing analysis it appears that the person 
in whom it resides may or may not have a light properly so 
called. If he has a right, it is a right of a dihereiit kind to 
the right which is here said to be inchoate. 

If it is considered desirable to make the distinction 
between inchoate and complete rights co-extensive with all 
possible interests, we may call the possibility of a right in 
the possible persons in the predicament (f ) an inchoate right. 
But the expression inchoate right is somewhat less appropri- 
ate than in the other cases, inasmuch as there is no person 
in whom it can be said presently to reside. 

The interests which arise under the concession or declared 
purpose of the State (whether having for their scope present 
or future enjoyment) may therefore be di\ided into two 
classes, and these may, not without significance, be desig- 
nated by the terms complete rights inchoate rights. These 
may be defined as follows: — 

Complete rights are those of persons in the actual enjoy- 
ment pursuant to the concession of the State; of persons 
having right to he immediately placed in possession or per- 
mitted to exercise the enjoyment; and of persons indimdu-^ 
ally ascmtained on whom by the express terms of the con- 


tail, remainder to B. in fee ; A., having no son then born, agreed 
with B. to fell timber and divide the profits ; a son was afterwards 
bom, and Lord Hardwiefce decreed that the son should recover 
against the representatives of B. In this case, doubtles^ the tras- 
tees to support contingent uses might have interfered by injunction 
to prevent the waste. So long therefore as the principle of English 
law remained that a contingent remainder could not be indefensibly 
created withou ithe interposition of trustees to preserve it, there 
was usually somebody invested with a present right to protect the 
future interest. But since the necessity of interposing these trus- 
tees for certain technical purposes was abolished, it has become a 
usual practice among conveyancers to omit them. Consequently, 
under a modem settlement, it often happens that a legal estate is 
indefeasibly destined to unborn persons, without any person having 
any right to interfere at the rime when waste may be committed- 
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eession the State lias uncondiiaonaHj declared its purpose of 
eonferring the enjoyment at a future time. 

Ail other interests under the concession are inchoate 
rights ; and according to the above analysis they 7nay reside 
in persons who have properly so called— rights 

which (as distinguished from rights to the enjoyment pre- 
sent or future) may he called rights to the chance of enjoy- 
ment; or they may reside in persons who have no rights^ 
but a hare spes siiCcessionis\ or, lastly, they maybe destined 
to persons of a certain description, but not in existence. 

The only part of the above distinction which is necessary 
consists in this. Every right must be constituted by reason 
of one or more facts or events which have happened. When 
one or more, but not all of these et^nts have happened, the 
predicament may be termed an mehonte right. But the 
particular diri^ion of objects above made is arbitrary. For 
as the rights of the actual possessor dilier irom those of a 
person out of possession, but who is entitled to be immedi- 
ately placed in possession (i.e, permitted to exercise the 
enjoyment), and these again differ from the rights of the 
remainderman or reversioner in the predicament (c), we 
might have confined the phrase cennplete light to that of 
the person having right to the present enjoyment, or even 
to that of the owner in actual possession. Again, a right 
to the chaTice of future enjoyment might have been called a 
complete right (in rewi). b'or it is a right in remj having 
also for its subject a specifically determined thing ; and the 
right, such as *it is, is perfect and needs no other event to 
consummate it. 

But the division, as the line of demarciition has been 
above drawn, is important ; because it tallies in tbe main 
with an important distinction made by some of the more 
important modem systems of law : ‘ the'distinction, namely, 
between what are called vested eights and other objects 
distinguished according to the particular systems by various 
nam^, but which are often confounded together imder the 
loose and misexpressive name contingent fights. 

In the older Koman law there is scarcely anything to be 
met with about contingent rights. There is scarcely any 
instance of a disposition suspending the exercise of any 
right, or by w^Mch a right is carried over on a contingency, 
or is to commence on a contingency. Every disposition on 
which depends a right to take effect at a future time, seems 
to have been forbidden absolutely. It was the prsetorian 
law which afterwards introduced substitutions or entails. 

The notion conveyed by the word ‘ vested ’ is altogether 
historical — a circumstance suggested to me, or of which I 
am reminded, by the chapter on ‘ Vesting ^ in Mr. HawMns’s 
admirable book on Wills- — and belongs to general 
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III. jurisprudence merely for tlie reason tliat it belongs to most 
— ' modern systems of partieular jurisprudence. It originates 
in tlie all-psrvading feudal tenures, in the language of 
feudal lawyers tbeTaotorious and conspicuous fact of the 
person entitled being placed in possession was called the 
invediture. Thereby as by the putting on of a palpable 
and substantial garment were imagined to be clothed one or 
other of the following objects (for the metaphor is some- 
what loosely conceived and applied) : — viz. the naked in- 
tention of the conceding Sovereign or private grantor ; the 
bare right of the person entitled*, or that person himself. 

Originally therefore ^ vesting ' meant the completing of 
the owner’s right by actual possession. By analogy the 
meaning has been extended to rights other than that of the 
owner seized in actual possession; and the fiict or event 
which (either alone or as the last and crowning event with 
others) completes the predicament to which the law annexes 
* the right, is said to ‘ vest ’ the right. Thus * vested ’ as 
applied to a right is nearly synonymous with * completed.’ 
The fact which vests the right is called the rinvestitive 
fact,’ an expression which, for convenience, has been already 
used in these Lectures. 

That some rights are termed ^vested/ and others are not 
termed ^ vested,’ although the facts or events to which the 
law annexes the right have all happened, is a circumstance 
which cannot be assigned to any necessary reason ; nor are 
the rights or facts to which the term is applied the same in 
all particular systems of law, nor even in different branches 
of the same system. For instance, as Mr. Hawkins points 
out, the term ' vested ’ has a different signification in English 
law when applied to a legal remainder in real estate, from 
what it has when applied to a legacy. 

The use of the term ‘ vested rights ’ in particular systems 
of law is in fact arbitrary, and the arbitrary manner in which 
the term is applied fails to be transparent only because the 
word ‘ vest,’ through its metaphorical origin, has acquired 
an air of mysteiv. 

To pursue tlie account of ^ vesting ’ into the particular 
systems of law would lead into details not appropriate tc 
the subject of the course. When the student approaches 
the suliject in the particular system of law to which he 
may devote himself, I should recommend him to keep these 
two questions clearly and distinctly before him : 1st, Jlliat 
are the juridical effects tvhieh the particular lata or the branch 
of it which he ts studying attaches to the circwnstaiice of 
* vesting f — or, in other words, What is the nature of the 
respective rights to which the law applies the expression, and 
in what do they differ from rights to which the law does 
not apply the word ? Wherein, for instance, in English law 
consists the practical difference, or is there any, lietween a 
legacy to A, Hf he shall attain twenty-one ’ and a legacy to A . 
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with a gift over on Ms death under twenty-one ? Or does it Lect. 
make any difference if for ‘ AJ you read 'a person unborn’ ^ bill, 
and for * twenty-one ’ ■ read ■ twenty-five ? ’ ■ Sndly. . What ■ 
are tile species of the facts, or the expression of intention, SgSIhlaw! 
■ which, the law, eonstraes as creating a ' 

For the student of English law, as an introduction to 
the thorny path which this subject opens up, I shall select 
one or two of the principles which have been laid down. 

And first I shall select the criterion of what, in English 
law, is called a msted rmnainder as distinguished from a 
cmtingeni remamder. But I shall first remark that the 
principal juridical effect of a as distinguished fr’om a 
cmtingeni remamder is that it is indefeasible except by the 
expiration of the term assigned for its continuance, A con- 
tingent remainder was formerly defeasible in a variety of 
ways, but cannot now be defeated (as formerly) by the act 
of the tenant in possession. The test of the species of 
events which constitute a vested remainder is given by Fearne 
as follows : — 

*;It is not the uncertainty of ever taking effect in posses- 
sion that makes a remainder contingent; for to that, every 
remainder in life or in tail is and must be liable ; as the 
remainderman may die, or die without issue before the death 
of the tenant for life. The presmt capacity of taking effect 
in possessim, if the possession were to become vacant, and not 
the certainty that the possession will become vacant before the 
estate limited in re^nainder determines, universally distinguishes 
a vested remamder one that is contingent ' * 

For example ; If land be given to A. for life, remainder 
to B. for life, B. has a vested remainder. But if land be given 
to A. for life, and in case B. survive A., to B. and his heirs, B. 
has a contingent remainder. For, in the latter case, if A. in 
his lifetime left the possession vacant, there is no person 
who by the terms of the grant is entitled to fill it. 

It will be observed that a vested remainder, according to 
English law, is in the predicament (c) p. 419 sup7*a, subject 
to tlie further condition that the enjoyment must not, by the 
express terms of the concession, or private disposition made 
pursuant to the conceded power, be postponed to a period 
which may outlast the estate on tike determination of which 
the remainder is expectant. 

Vested estates (other than remainders), according to the 
English law of real property, appear to correspond to the 
above predicament (c) without the further condition just 
mentioned, and this I think comes to the same thing as the 
following remark of Mr. Hawkins: — *The only definition 
that can be given of the word “ vested ” in English law as 
applied to future interests, other than remainders, is, that it 
means “ not subject % condition precedent ; ” what amounto 


Fearne on Contingent Rcm^ders, 10th ed. toL i. p. 216. 
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Fabt JII. to a condition precedent,' the cases on^y can determine, 
r— — ’ TMs.i’emark applies both to real and personal estate ; but the 
rules as to wliat expressions are construed to create a vested 
: interest differ widely according to vsrhether or ^per- 

sonal ’ estate is in question, ' ■ : 

Feraonai I fctlier quote the ' following. re 2 n,arks of llx. IlawMns 
f^the dvii as appropriate not only to, explain the meaning of ‘ vested ’ 
as applied, in English law, to personal estate, but also to 
conditional show the soui'cc Ib the chil law from wiiich many of the 
distinctions as to vesting, both in English law relating to 
^personal ’ estate^ and in other systems of law, are derived. 

^ The rules and expressions" relative to the vesting oi 
personal estate have been derived in a great measm’e from 
the cml law. In that system (see Domat. L. iv. Tit. 2, 
sec. 9) legacies not immediatelv payable are divided into 
two classes ;~(1) legacies payable at a fiitoe time certain 
to arrive (as to which, legaii was said cessisse, though 
not vetiisse): and (2) conditionah legacies, or legacies pay- 
able on an event which might never happen. The former 
class were irammissible to the representatives of the legatee, 
if he died before the time of payment i the latter were* not. 

^ In speaking of the civil rules, it is natmal to use the 
term vested ’’ to denote the former class of legacies, and 
contingent ” to denote the latter. In the ciml law, there- 
fore, “ vested ” is equivalent to micondiimml and to tranS” 
mmzble : “ contingent ’’ is equivalent to e&nditmial and to 
nm-trarismmible. 

dvii law ^ But it is obvious that this division is wholly inapplic- 

^ English law of legacies, which allows future 
applicable to conditional interests to be transmitted to the representatives 
English law; legatee, and which considera some kinds of conditioim! 

giffcs as “ veMed subject to be divested,’^ i.e. subject to a ' 
condition subsequent and not precedent. By English law 
contingent legacies may be transmissible (as a legacy to A., 
if B. returns from Rome), and vested legacies may be con- 
ditional (as a legacy to A., with a gift over on "Ms death 
under tvt^enty-one). To retain, therefore, the civil law 
definitions of vested and contingent ” as equivalent 
respectively to transmissible ” and non-transmissible,*’ as 
is done by "Roper (Rop. Leg. voi. i. p. 550, 4th ed.), appears 
to be fallacious.’ * 

The distinction above made between cmiphte and m- 
choate — ^vested and contingent — rights, will apply, with some 
modification, to rights in permiam and to rights in rem 
generally, as well as to rights in rmn having a determinate 
thing for their subject. But for simplicity as well as because 
the terms ^vesteii’ and * contingent^ are more comnaonly 
‘ applied in relation to the enjoyment of a specific thing (or 


HawMns on Wills, p. 222# 
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to a u%w&rdtm^ in regard to wMcli rigMs are preciselj Lect<^ 
similar to those over a specifically determined thing), the hill, 
distinction properly Ibelongs to the' present part of the course. 

Hare may he adverted to . a meaning fireqiiently' annexed 
to the expression ^vested rights/ which is mentioned in a 
treatise ‘ On the Use and Abuse of Political Terms/ by the 

late Sir G. O. Lems. 

When it is said that the Legislative ought not to de- 
prive parties of their ^ vested rights,’ all that is meant is that 
the rights styled * vested ’ are saa'ed or inmolable^ or are such 
as the parties ought not to be deprived of by the Legisla- 
ture. The phrase is either purely an identical proposition 
or begs the question at issue. 

If it mean that there are no cases in which the parties 
are not to yield to considerations of expediency, the propo- 
sition is manifestly false, and conflicts with the practice of 
every Legislature on earth. For almost every public under- 
taking on a considerable scale, there must be some sacrifice 
of private convenience. Parties have to give up a portion of 
their powers of user or exclusion, receiving compensation 
according to the prorisions of the act of expropriation. 

The expression ^ vested right/ when used in the above 
connection, may mean that, in interfering with rights, the 
Legislature ought to tread with the greatest possible caution, 
and ought not to abolish them without a great and manifest 
preponderance of general utility. But in the proposition as 
thus understood, it is clear that ^ vested ’ has a sense differ- 
ent jBrom that in which it is used in positive law. Wherever 
expectations have been raised in accordance with the declared 
purpose and concession of the State, to disappoint those 
expectations by recall of the concession without a manifest 
preponderance of general utility is equally pernicious, 
whether the expectation amounts, or does not amount, to 
that which according to the particular system of positive 
law is a ^ vested right,’ 

Still I apprehend there is a difference in this point of 
view between expectations which are properly so 

called, and those which consist of a mere sfies mceessimk in 
the strict sense of the term. For as such an expectation is 
defeasihie by the act of a private person, the expectant seems 
to have no reason to complain if he is deprived of it by the 
act of the State, So that an Act altering the law of suc- 
cession, such as that which in England declared that in 
case of death after the date of the Act the succession in 
real estate should go to the heir of the last purchaser instead 
of the heir of the last person seized — or that "which in 
Scotland (1868) converted heritable debts (as regards the 
creditor) into moveable (or personal) estate, — seems not to 
have infringed on any sound principles of morals. 
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Tlie Act of 1848 (called tlie Eiitlierforcl Act), wMcB 
destroyed tlie perpetiiily of Scotch entails hv enabling the 
heir in possession, with certain consents, to bar the entail, j 

stands on a somewhat dilFerent footing. Many of the ; 

persons whose expectations it defeated had strictly | 

speaking — ^rights to the chance of future enjoyment — and 
those rights^were recognised hy law, inasmuch as those t 

persons were necessary parties to any suit to affect the en- 
tailed estate. But these expectations were so exceedingly i 

remote, that the public purpose of doing away with the J 

interminable series of interests was doubtless sufficient 
justification for this change of purpose on the part of the '] 

Sovereign Legislature.* | 


LECTUBE LIV. 


Inirod'uctmj the Bul^ect of Titles^ Modes of AcqiusUion^ 
or Investitive and Divestitive Facts. 


I PEOCRED to consider rights m rem in respect of their 
titles : meaning by their titles, the facts or events of which 
they are legal comequences (or on which, by the dispositions 
of the law, they arise or come into being), and also the fiicta 
or events on which, by the dispositions of the law, they 
terminate or are extinguished. 

In order to connect what goes before with the subject of 
titles, it is convenient to explain further tvhat is meant by 
the expression previously employed, ^ Concession of the. Shitb 
at a given epoch.’ It has )>6en supposed (p. 400 mpra) that the 
State at a given epoch intimates its entire purpose in relation 
to the enjoyment, present and future, of the determinate 
thing which is the subject of the right in question. 

We might imagine the State to designate individually, 
and by specific marks, certain individuals to the enjoyment 
present and future. Or we might imagine the Legislature 
to enact a statute ; expressly reciting in its preamble the 


* When, in discussing questions relating to legislation, the term 
‘vested’ is applied to rights which the State concedes to persons or 
corporations for purposes specially directed to the general welfare 
and not to the benefit of individuals, the use of the term is merely 
begging the question at issue; or else is made with the wTong- 
headed, if not consciously misleading, intention of suggesting that 
the rights in question are on the same footing as those which 
directly and specially concern individual expectations; and that 
a ctoge on the partbf the State in regard to the purposes of its 
concession inevitably conduces to the totally dissimilar end of inter- 
ference with what, for shortness, and to employ a popular and not 
entirely inappropriate phrase, may be temied the imtitniion of 
property, — E. C. 


proTislons of a previous eaactment (if any) relating to 
tJae enjoyment, the state of existing facts relevant to the 
provisions of that previous and of the present enactment, 
and the general principles of law relative to that state of 
circumstances, having regard to the provisions of the pre- 
vious enactment; — that such statute should then pro- 
ceed to declare who are the persons (Ijy specific and indi- 
vidual description) presently having aight to enjoyment ; — 
that it should describe the future facts or events (either 
certain or uncertain) whereby that enjoyment is to termi- 
nate, and point out (either by specific and individual 
marks, or by general description, having regard to facts or 
events yet uncertain, or partly by both modes) the persons 
who are to have the enjoment on the determination of 
the enjoyment of the persons presently entitled thereto, 
and so on. 

Nor is the supposition merely imaginaiy. An act of 
the first land really takes place (so far as relates to the 
persons immediately taldng under it) at the instant when 
a right is constituted by direct grant, charter, or letters 
patent by the Sovereign or its officers in that behalf duly 
authorised. An enactment of the second Mnd is really 
made (according to English practice) at the instant of the 
confirmation by statute of an award by Enclosui’e Commis- 
sioners: or, in the case of an Indian Settlement, by the 
final order of the Hevenue Authority relating to a specific 
piece of land. 

And what is in these cases done by explicit enactment 
is what nrtudUy occurs at every moment by reason of the 
implied purpose of the State as intimated by a combination 
of the following indices, viz. — the previous enactments (if 
any), the existing facts and circumstances, and the general 
principles of law. And that pui’pose is capable of being 
made clear — constat, potmtuilly — ^by evidence, that is to say 
by documents which a Court of law permits or orders to he 
produced and oral statements which it permits to he made. 

Now, so far as any such enactment, simply and explicitly, 
desigmates persons indi^iduaUy, and by specific marks, to the 
enjoyment present or future, these prsons may be said to 
acquire right immediately from the law. In ail other cases 
persons to be benefited may be said to acquire rights by a title. 

Now although for simplicity and clearness the conces- 
sion of the State has been considered as relating specially 
to the enjoyment of a specific thing, it is obvious that "a 
great deal of what has been said in that relation applies to 
rights in rem having no specific subject (person or thing), 
and also to rights in persmutm. And although the observa- 
tions made at this part of the course are specially directed 
to titles as engendering and extinguishing rights in rem^ 
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considered pm' se, it is convement to preface tliem % eertauj 
reismrla •wMcl apply to titles generally. 

Haying made tlios© prefatory remarksj I sHall proceed^ 
having regard specially to rights in rmn, to the leading 
distinctions between titles ; and conclude the subject of 
titles by a consideration mriaiim of certain titles which, 
being, m some shape or other, found in every system, are 
appropriate matter for General Jurisprudence. 

Of the titles thus to be considered siniplv and seriatim, 
the following are the principals 

1st. The acquisition ofjm in rem by oocnqMncpt i.e. by 
the apprehension or occupation of a thing which has no 
owner, with the purpose of acquiring it as ones own, (We 
might take a thing having already an owner, with the pur- 
pose of acquiring it as our own. But in that case the right 
which we acquire is a different right ; that which is called a 
right of possession^ a right availing against all the world 
en'cept the owner of the subject.) 

Sndly. The acquisition of jm in 7'em by labour : i.e. by 
labour expended on a subject which has no previous owner, 
or even on a subject which has. For there are various cases 
in which a party acquires a right in a thing belonging to 
another, by labour employed upon it ; for instance, in the 
Roman Law by spedjkatim, that is, by giring it a new form. 

3rdly, The acquisition of m tern by mcmdm\ that 
is to say, through the medium of a thing of which the 
party is owner already; as in the case of land washed 
away and joined to one's own land, or the fruits arising 
from one’s own land. 

4thly. The acquisirion of jm in rem by occupancy or 
labour, combined with accession. 

6thly. The various modes of acquiring yw tn rem which 
fall under the generic name of title hy alienatim i meaning 
by alienation, the intentional and voluntary transfer of a 
right (or of a fraction of a right) by the party in whom the 
right resides, to another party, 

6thiy. The acquisition of jus in retn by ^yrescription : 
the consideration of which wifi involve a previous consider- 
ation of the so-called right of possession, 

7thly and lastly. Such modes of losing rights as are 
not involved hy implication in modes of acquiring them. 
For as every mode of acquisition is not derived from a pre- 
existing title, so may a title end without engendering another. 
Occupancy, for example, is not a title derived from a pre- 
vious title. And so, where absolute property terminates by 
the annihilation of its subject, or by reverter to the State, 
not considered as a trustee for a private person or persons, 
the mode by wMcdi tbe owner loses his right is not at the 
same time a title to a right in another. 
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In considering tlie titles to “wMcli I have now adverted, 
I shall commonly assume that the right which is the subject 
of the acquisition or loss, is absolute property, or dominion 
strictly so called, over a'singular or , particular thing in the 
proper acceptation of the name; noting from time to time, 
as I may see occasion, the effect of -any; title in' engen- 
dering or extinguishing rights which are not rights, of that 
class or descriptiom. 


LEOTUEE LV 
Titles, 

OojiiSiBBEED with reference to the modes wherein they 
respectively begin, or wherein the entitled persons are 
respectively invested with them, Bights may be divided into 
two kinds. 

1. Some are conferred by the law, upon the persons in- 
vested with them, through intervening facts to which it 
annexes them as consequences. 

% Others are conferred by the law upon the persons 
invested with them, immediately or directly : that is to say, 
not through the medium of any fact distinguishable from 
the law or coimnand which confers or imparts the right. 

The only rights which arise from laws immediately are 
of the class of rights which are strictly personal prmileges. 

And here it is to be observed, that every privilege pro- 
perly so called is a strictly personal privilege : that is to 
say, an anomalous right (or an anommoiis immunity from 
duty) conferred by a law (also called a privilege) on a 
specifically determined person (individual or complex), as 
being that very person. For example : A monopoly granted 
to &yles, as being the individual Styles, is a strictly per- 
sonal privilege ; it ivS given to the very individual, as being 
the very individuai,and therefore is not assignable or trans- 
missible to his representatives. A monopoly granted to a 
corporate body, as being that very body, is also a personal 
privilege* For it Is not exercisable by any but the com- 
plex person to whom it is granted specifically. 

Certain so-called privileges indeed are pniilegia rei^ or 
privileges conferred on a prcediurrij meaning thereby a privi- 
lege conferred on its successive owners or occupants as being 
such owners or occupants. And of privileges conferred 
upon persons not as being owners or occupants of specifically 
determined presdia^ some are transmissible and assignable 
to the heirs and alienees of the grantees, and are not ex- 
clusively exercisable by the very grantees themselves. 

But, strictly spealdiig, a p7mlegmm rd (or a privilege 
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granted to tlie occupants of a given pmHum) is not a prii?i« 
lege. It is not granted to tiie parties as being those very 
parties, but, as being persons of a given class, or as being 

f ersons who answer to' a given generic description ; — as 
eing owners or occupants of tlie prmdium or parcel of land, 
whereon, by an ellipsis, the privilege is said to be,' conferred. 

, ' Though the .class of . persons entitled in .succession is 
comparatively narrow, the right may be, likened- to those 
anomalous rights which are occasionally granted ,^ to exten- 
sive classes .of persons : as, for example, to soldiers, to in- 
fants, or to married women. 

A so-called personal privilege transmissible to heirs or 
assigns, is, in so far as it is so transmissible, in the same 
predicament with a primUgmn reL In respect of the per- 
son to whom if is first granted, it may be deemed a privi- 
lege, being granted to a party specifically determined as 
bearing his individual or specific character. But, in respect 
of the heirs of that person, or in respect of the persons to 
whom he may assign it, it is not a privilege properly so 
called. The law confers it upon them, not as being speci- 
fically determined persons, but as being persons of generic 
descriptions or classes*, that is to say, as being the persons 
who answer to the description of his heirs, or alienees. 
And, accordingly, although the first grantee may acquire by 
the law directly, it is impossible (as I shall show imme- 
diately) that his heirs or alienees should take from the law 
without the intervention of a title. 

The essence of a privilege properly so called, is this : 
that the eccentric or anomalous right is conferred on a 
specific person, not as belonging to a class of persons, but as 
bearing the specific chamcter peculiar to him or it. 

Now a privilege properly so called may be conferred by 
the law (privilegium) which confers it directly ; that ia to 
say, without the intervention of a fact distinguishable from 
the law itself. Or it may be confen^ed through a title. For 
example : The law may grant a privilege to a person now an 
infant in case he shall come of age, on which supposition, 
the privilege will not vest unless the infant come of age ; 
and the fact of his coming of age, is therefore a title, or 
investitive fact, necessary to the consummation of the right 
But where a right is not properly a privilege, (or is not 
conferred on a specific person as being that specific person,) 
the right arises of necessity through a through a fact 
distinguishable from the law conferring the rig*ht, and to 
which the law annexes the right as a consequence or effect. 
For example ; If you acquire by occupancy, or by alien- 
ation, or by prescription, you do not acquire as being the 
individual ymi^ but because you have occupied the subject, 
or have received it from the alienor, or have enjoyed it ad- 
versely for a given time, agreeably to the provision of the 
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rule of law wMcln annexes the right to a fact of that de- 
scription. 

And tlie same may be said of the priyileges improperly 
so called, wliicii are either fiiMlegia rei (or privileges an- 
nexed to lyrmdiii)^ or are so-styled personal pririleges passing 
to heirs or alienees. It is as being the occupant of the thing, 
and not as being the veiy person who then happens to oc- 
cupy itj that the occupant of the thing acquires the so-called 
pririlege. And it is as being the heir or the alienee of the 
drst grantee, and not as being the very person who is heir 
or alienee, that the heir or alienee of the tot grantee takes 
the privilege mis-stvded personal. 

In short, wherever the law confers a right, not on a spe- 
cific person as being such, the law of necessity confers the 
right through the mtervention of a title. For, by the sup- 
position, the person entitled is not determmed by the law 
through any mark specifically peculiar to himself. 

It is manifest that duties, as well as rights, may arise 
from the law wimediat^j or may arise from the law tfirough 
the intervention of facts to which the law annexes them. 

\Mier6 the duty is relative, it arises from the very fact 
which engenders the corresponding right. Consequently, 
If the right be a privilege properly so called, the relative 
duty, as well as the right, may arise from the law immedi- 
ately. If the right arise from a title, the relative duty as 
welt as the right must arise from a title also. 

In the case of absolute duties, the duty may either be 
imposed on a specified person as such, or may oe imposed 
on a person through an intervening fact. In the first of 
those cases, the duty may be imposed by the law immedi- 
ately or directly. In the latter of those cases, the fact 
through which the law imposes the duty may also be styled 
a iitle. 1 apply the term to every 'fact whatever, 
through which the law confers or extinguishes a right, or 
imposes or exonerates from a duly. 

What has been said of rights and duties in respect of 
their commencement, will apply to rights and duties in re- 
spect of their termination. For a right or a duty may ter- 
minate by a specific provision of the law exclusively appli- 
cable to the specific instance : on which supposition, it 
may be said to terminate by the mere operation of law. 
Or the right, or the duty, may terminate thi'ough, or in con- 
sequence of, a fact to which the law has imparted that 
extinctive effect. On which supposition, the right or duty 
may be said to terminate through, or in consequence of, a 
iitie, 

1 will now briefiy advert to the functions of Titles ; and 
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Fa*t hi. to the reasons why facts of some kinds are selected to sera 
as titles, in preference to facts of other Muds. . 

It is impossihle that every right aad duty should he 
confeiTed and imposed hy the law inniiediateij. For, on 
that supposition, there must he as many systems of law’ m 
there are individuals in the community. 

It is only in comparatively few, and comparatively nn- 
important cases that rights or duties cnn he created or ex- 
tinguished hy the mere operation of the iaw\ Generally 
speaking, rights must he conferred and extinguished, and 
duties imposed or withdrawn, through titles. 

Titles are necessary, because the law, in conferring and 
imposing rights and duties, and in divesting them, neces- 
sarily proceeds on general principles or maxims. It confers 
and Imposes on, or divests irom, pemons, not as being spe- 
cifically determined, hut as belonging to certain classes. 
And the title determines the person to the class. 

But though the facts wFich serve as titles mark the 
beginnings and endings of rights and duties, it is not (gene- 
raUy spealdng) for that reason only that the law imparts to 
those facts their creative and extinctive effects. 

Independently of a given title serving as such a mark, 
there is generally another reason why it is selected as a 
title : a reason founded on utility, partial or general, well or 
ill understood. It is deemed expedient that the given fact 
should perform the functions of a title, in preference to 
other facts, which, as mere marks, might perhaps perform the 
functions equally well. 

For example ; Considering a title as a mere mark deter- 
mining the commencement of a right, it would he utterly 
indifferent whether a man’s lands and goods passed on his 
decease to his children or to his remoter relations. But for 
certain reasons, founded on obvious utility, liia lands and 
goods generally pass to his children in preference to his 
remoter relations. 


Bentham's 
critlelBin on 
lliewoFd 


Bentham, in the TmiUs de Ugidatimi^ objects to the 
word * title,’ that though it denotes the facts to wdilch the 
law annexes rights, it does not commonly denote the facts 
through which the law puts an end to rights. 

Another objection to the word ‘ title ’ is, tliat it is not 
applicable to facts considered as engendering or extinguish- 
ing duties, relative or absolute. "VS^here the duty is relative, 
perhaps a term is scarcely necessary, as the relative duty 
arises necessarily from the hct wdiich engenders the con*^ 
spending right. But where the duty is absolute there is 
need of Some generic expression for facts which engender or 
extinguish duties. The word ^ title ’ does not serve the pur* 
pose : we hardly speak of -a, title to a burthen or duty. 

The same oSjeclions apply to the term modm mquirmdt 
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or mode of acqumtton which is employed hy the modern 
CiYilianSy and By all the legal systems which are nminly 
derivatiyes of the Roman law. We cannot talk q{ acquimig 
B, duty^ 

Bentham, to ohyiate the inconvenience of this defective 
nomenclature, suggests the following terms. He proposes 
to call every fact whatever, by which a right or a du-^ is 
engendered or extinguished, a dispositive fact. These dispo-^ 
dtim facts he divides into investitive and divestitive^ mean- 
ing by investitive, facts which give commencement to rights 
and duties; by divestitive, facts which put an end to rights 
or duties. Investitive facts, again, he divides into collative 
and impositive, collative being such as confei' rights, imposi- 
tive such as impose duties. Divestitive facts he distin- 
guishes into dest7'uctive ox p?dvative, and e,vo7ierative, meaning 
by the former, facts which put an end to rights; by the 
latter, those which extinguish or relieve from duties. 

These arranged in a tahular form are as follows: — 


Investitive 

} 


Collative. Impositive. 


Dispositive 


Divestitive 

I 


Destitutive. Exonerative. 
Privative, 


It may he doubted whether this multitude of expres- 
sions is of much use, and there are some objections even to 
these terms. It appeal's convenient to use the common 
term title in the large sense annexed to it in these Lectures, 
as meaning any fact, by the intervention of which the law 
invests or divests a rigfit, or imposes or withdraws a duty. 

Blackstone himself often seems to use title to designate 
a fact which ends a right as well as one which begins it, so 
that the large import here given to the term would not to a 
great extent shock established usage. 

It is remarkable that the Roman lawyers have scarcely 
any settled generic name for investitive or divestitive facts. 
They generally employ some kind of circumlocution. Even 
the pmase modus acquirendi was not theirs, hut devised by 
the modem Civilians. 

The word titulus in Roman law, is not at all equivalent 
to title in the English. It is not a mode of acquisition, 
but a part only of a complex mode of acquisition ; and even 
in that narrower sense it is only applied in a few cases, 
namely certain cases in which rights are acquired by tra- 
dition and by prescription. 

A title may often be separated into two distinct facts or 
sets of facts—an antecedent and a consequent ; and then 
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Pabt III, titulm is tlie Bame pTeii to tlie aatecsedent part, ymdm 
— r— ^ mqmrmdi to the residue or consequent part. The word 
ittre m the French law is always understood in the same 
sense as iitnim in the Eomm law. It never meanSj as with 
us, mode of acquisition. 
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Lkct. Tiiies { or tiie facts through which the law confers and di« 

. . vests rights, or, through which the law imposes and with- 

draws duties) are divisible into simple and comple^v. 

Titles dis- A title maj consist of a fact which is deemed one and 
iSo^hnpie indimiblej and is said to be simple. Or a title may consist 
ButreS&^*^’ ^ which is not deemed one and indivisible, but is es- 
aiways com- teemed a number of single and indlyisible tacts compacted 
into a collective whole, and may then be called complex.* 
Every title is really complex. In the case, for example, 
of acquisition by occupancy, (w’hich perhaps is the least 
complex of all titles), the title consists, at the least, of 
thi'ee distinguishable facts ; namely, the negative fact that 
the subject occupied has no previous owner ; the positive 
fact of the apprehension or taking possession of the subject ; 
and the intention, on the part of the occupant, of appro- 
priating the subject to himself — animus rent sihi hahendt» 
Nay, each of the simpler facts into which a title deemed 
simple'is immediately resolvable, may itself be resolved into 
facts which are still more simple or elementary. The nega- 
tive fact, for example, that the thing acquired" by occupancy 
IS res nnllim^ is the absence or negation of that multitude 
of facts which am imported by the positive fact of a thing 
being owned already. And the fact of taking possession, 
or the animus rem sibi hahendi^ is also resolvable into a 
number of facts which it would take a long treatise to dis- 
tinguish and describe. 

The terms simple and complex, as applied to titles, are, 
therefore, merely relative. A so-called ample title is a title 
consisting of parts, which, for the purpose contemplated by 
the spealcer, it is not nec^sary to distinguish : whilst a so- 
called complex title is a title consisting of parts, which, for 
the same purpose, it is necessary to consider separately, 
'oowponent According to Bentham, in his * Vxm g&nirale c^un Oorm 
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de Droit ^ the distingmsiiable facts wMcIi coBstitute a com- 
plex title, are divisible, in some cases, into ‘ pfifmpal' 

^ acccsso7'y.^ Looking at tke ratimah of the distinction 
which he seems to have in view,, (and which' is a distinc- 
tion of great practical moment), thQ imm essmitial 
trimicj and accidental or adventitious^ would be more sig- 
nificant than principal and accessory. 

The rationale of the distinction appears to be this : 

As it was remarked in the preceding Lecture, there are 
generally certain reasons, derived from the nature of the 
fact which serves as a title, why such or such a right or 
duty should he annexed to that fact rather than another, or 
why that fact rather than another should divest such or 
such a right or duty* 

Now it may happen, that, looMng at the reasons or pur- 
poses for which a given right is annexed to a given title, all 
the facts of which the title is constituted are of its very es- 
sence. Or it may happen that some of those facts are not 
of the essence of the title : that is to say, it would be con- 
sistent with those reasons or purposes for the right to arise 
through the supposed title, although the facts in question 
were not constituent parts of it. 

For example : LooMng at the reasons for which a con- 
vention is made legally obligatory, or for which legal rights 
and duties are conferred and imposed on the parties to the 
agreement, a promise by the one party, and an acceptance 
of the promise by the other party, are of the essence of the 
title. 

But in certain cases, a convention is not legally binding, 
unless the promise he reduced to writing, and the writing 
be signed by the promissor: or unless the promise be 
couched in a writing of a given form: or (generally) unless 
the contracting pjirties ohseive some solemnity wliich has 
no necessary connexion with the promise and acceptance* 

Now, though the given solemnity, let it be what it may, 
is, in all such cases, a constituent part of the title, it is not 
of the essence of the title. Tbie right and duty might arise, 
(consistently with the reasons for which conventions ge- 
nerally, or conventions of the particular class, are made 
obligatory), although the solemnity were no portion of the 
title. The solemnity may he convenient evidence of that 
which is essential to the title, but, though it is a part of 
the title, it is not necessarily such. Where this is the case, 
the several facts into which the title is resolvable may be 
divided into essential and acddetdcd^ intrinsic and advmtir^ 
ttom^ or (in the language ofBentham) principal and acces^ 
smy. The facts which are essential or principal are parts 
of the title, because they are absolutely necessary to the 
accomplishment of the purposes for which the right is 
annexed to the title by the lawgiver; ■ 
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But the facts whicli are accidental or accessory, are 
coiistituent parts of the title, not because they are necessary 
to the accomplishment of those purposes, hut for some 
reason collateral or subsidiary to those purposes. 

For the sake of simplicity, let us confine ourselves to 
titles considered as investing vdth rights. 

Where some of the elements of a title are accidental or 
accessory, they (generally speaking) are merely subservient 
to the essential or principal pa^ of it. For example: 
They serve as emimce^ preappointed by the law, that that 
which is substantially the title has happened. This is the 
case, wherever tradition or delivery of the subject,ora wiit- 
ing with or without seal, or an entry or minute of the fact 
in a register, or any other solemnity of the like nature, is a 
constituent part of a valid alienation of a thing of a given 
class. . ■ 

The invalidity or nullity of the title, ^ in «ase the evi- 
dentiary fact be not a constituent part of it, is the sanction 
of the rule of law hy which the evidence is required. But 
it is clear that the rule of law might he sanctioned otherwise. 
For example : The absence of the given solemnity, instead 
of nullifying the title (or being made a presumption, ywm et 
de jure, that the title had not accrued), might he made a 
presumption primd facie. ; that is to say, a presumption 
which the party insisting on the title might he at liberty to 
rebut, by explaining the reason why the prescribed solem- 
nity had not been observed, and by producing evidence, 
other than the pre-appointed solemnity, that the title had 
accrued. 

Or the absence of the given solemnity might be visited 
on the party hound to observe it, not by nuUiiying his title, 
but by punishing him with a pecuniaiy fine. 

And, on either of these suppositions^ the prescribed so- 
lemnity, though still prescnbea or exacted, would not be 
mdispensahle evidence of the substance of the title, or (what 
is the same thing) would not be a constituent pari of the 
title. For it is manifest, that, wherever an evidentiary fact 
is indispensable evidence of a given title, that evidentiary 
fact is a component part of the title, although it is not an 
essential part, but is merely an acddenial or adoeiiditiom 
one. 

Now the elements of a title which are non-essential or 
accidental, although (generally speaking) merely subservient 
to the essential pmd;8 of it, are sometimes merely collateral, 
and in no respect subservient to its essential or principal 
parts. They are entirely foreign to the reasons or purposes 
for which the right in question is annexed by the law to 
the title. 

This, for example, is the case, wherever a deed or other 
writing is indispensable evidence of the title, and where 
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moreover the v^Titing is not admissible evidence, in case a 
stamp^ mis not affixed to it when tbe alleged title arose. 
Such is the case with a policy of insurance. In this instance, 
the stamp is made a part of the title, not because it has any 
connection with the essentials or substance of the title, but 
to secure the due payment of a given tax. 

And here, again, the distinction betvreen the essentials 
and the accidentals of the title is glaring and manifest. 

The nullity or invalidity of the title, in case the stamp 
he not affixed when the alleged title arises, is the sanction 
of the law^which imposes the tax. But it is clear that the 
law imposing the tax might be sanctioned otherwise : as, 
by a fine. ^ In some cases the law imposing a tax on a deed 
or evidentiary instrument is sanctioned in the manner which 
is now suggested. Although the duty ought to have been 
paid, and the stamp affixed to the evidentiary instrument, 
when, or immediately after, the alleged title arose, still the 
instrument is admissible evidence of the title, if a tax and 
penalty be paid, and a stamp be affixed to tbe instrument, 
subsequently to the time prescribed for those purposes. 
And, in this case, the payment of the tax, though still 
requisite, is no part of the title. 

In the preceding Lecture, it was observed that wherever 
a right or duty commences or is ended throi'vgh a law vMhont 
the interemtion of a fact distinct from the law itself the 
right or duty may be said to arise or be extinguished by tbe 
law, immediately or directly; or ipso jure. But in the 
language of our* own law, and of other particular s^^stema 
of positive law, these and the like expressions are not used 
wim this meaning, but in senses totally different, and which 
may be called improper applications of the expressions. 

"These improper applications may be reduced, I think, 
to two. 

First, in 8»mie cases of title, the title, or one or more of 
the several facts constituting the title, is some act done by 
the person entitled. But in other cases of title, neither the 
title, nor any of lie several facts constituting the title, is an 
act done by" that person. Now where the title is in this 
latter predicament, the right or duty has been said to arise, 
or to be divested or withdrawn, ‘ lege mimediafh ; ' ^ ipso 
jure ; * ^ by act or operation of law and so on : These and 
the like expressions really denoting (not that the right or 
duty is invested or divested without the intervention of any 
title, but) that the title, by w’bicb the right or duty is in- 
vested or divested, does not consist of or comprise any act 
of the invested or divested person. 

For example : According to the Eoman law, heirs of cer- 
tain classes, whether they be heirs ex testameaato^ or heirs ah 
mtestato^ are not neirs completely, unless they accept the 


Lect, 

LVI 


Improper ap 
plications 01 
the expres- 
sion® ex lege 
immedicUi, 
&e. 


lat. Their use 
to indicate 
whether or 
not an act ot 
the party en- 
titled is part 
of the title. 



440 Law : Purposes and Subjects. 

Fast IIL iieritage. Andy accordingly, sncli Iseirs are styled 

— ' or are said to acquire by tbeir own act. But on beirs of 

otiier classes, the inheritance devolves, whether they wish 
it or not, on the decease of the tetator or intesfeite, vnthout 
an act of their own. And, accordingly, such heirs are styled 
necmanj (or heii*s necessitated or obliged to talve), and are 
said to take the heritage i^iso or, as we should say, % 
mere operation of hm. 

Again Blackstone says,* that purchase or perquisitio is 
distinguished from acquisition by right of blood, and is made 
to include ail modes of acquisition except inheritance' 
because in this last case the title is vested fn the party, not 
by his own act or agreement, but by simple operation of law. 
This is clearly a mistake : for according to the la%v in Black- 
stone’s time (and still according to the strict theory of law) 
the estate where it consisted of land in possesion did 
not vest until entry. The principle has been of little prac- 
tical importance since the change in the law of intestate 
succession (3 & 4 W. lY. c. 106 ; 2'2 k 23 Met. c. 35, secs. 
19 & 20) which makes seizin of the heir unnecessary in 
order to the transmission of the right to his own heirs ah 
iniestato. By the law of Scotland a new seizin (or infeft- 
ment) by the heir is necessary in order completely to vest 
the succession in Mm to the edect of rendering his estate 
liable to succession duty: Lord Advocate Stevenson, House 
of Lords, February 1869. 

In English law by the operation of the 17th section of 
the Statute of Frauds acceptance of the goods sold is in 
some cases part of the title to the various rights and duties 
consequent upon sale. The accepbrnce is a determination 
of the will on the part of the purchaj^r, -with the intention 
of keeping the goods as his own. 

Secondly. Another improper application of the ezpres- 
K5m Sties: question seems to he this: 

Certain classes of titles, or of modes of acquisition, have 
concise names: as, for example, ^ occux>ancj,’ ^alienation/ 

^ prescription,’ and so on. 

But other classes having no concise names, and not being 
expressible without long circunilocutions, they are commonly 
lumped up together, and opposed to the classes which have 
such names, by the expression * ex legeJ This is one of the 
meanings sometimes annexed to the term by the Roman 
lawyers and by modern Civilians. 

These improper applications mostly arise irom not con- 
sidering that eoery right and duty must arise and be deter- 
mined by law. They are all cons^uences of law ; but some 

* * By inheritance the title is vested in a person, not by his own 
act or agreement, but by the single operation of law.” — ^Bkckaftone, 
vol. ii. p.”24L 
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arise or are divested fclirongli a title, otliers witliout tlie 
atervention of any title, and tliese last can alone be said 
with correctness to arise ■from .the la-w immediately, , ; . . 


LEOTUBE LVn. 

Titles vanmdy clamfied* 

0:s the subject of titles it remains, according to the 
purpose sketched out on p. 430 supra, to mark out certain 
leading dhisions of the titles which properly belong to the 
department of the Law of Things now under consideration: 
namely, the titles by which rights in rem, considered as 
existing per se, are acquired or lost, or invested and divested; 
Even in considering these titles, it will be necessary to advert 
occasionally to titles of other classes. 

These various divisions are disparate and cross. They 
are various attempts to find a basis for a classification or 
iiiTangement of the various genera and species of titles. It 
may indeed be doubted whether any scientific principle of 
division is practicable or useful : — ^whether it be not better 
to select the principal titles, and then to add a miscellany — 
<u* kpe, in the sense of the modem Civilians adverted to on 
p. 440 supra. This is done by Blackstone, the compilers 
of the French Code, Ulpian, Bentham. None of them 
attempt to reduce in the first instance the whole mass of 
titles into a small number of very extensive genera, and then 
refer the various subordinate genera and species to them. 
They bejpn by placing on a line a considerable number of 
genera wdiicli are comparatively narrow ; and some of them 
eke out these by a miscellaneous head. 

The great difficulty is the mixed character of most of 
the titles which occur in every system. 

Titles ex Jure Gentium and ex Jure Civih, 

The arrangement of titl^ in Cains and the Institutes, 
mainly founded on this division. But it is liable to the 
objection that modes of acquisition jwre oivili commonly 
consist of facts which are not of the essence of the right, 
but are merely accidental: peculiar formalities prescribed by 
the law as necessary to the acquisition. 

The Institutes absurdly interpose servitudes, which ai’e 
ex jure civili, between these two.so3^ of titles. And toe 
anomaly is that acquisitions per wmersitatem are not in- 
cluded under either department. 
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Qi^mal and Den-vatue Titles. 

Investitive events are original or derivative ; i,e. acquired 
from tfre State direc%, as in cases of occupancy ; or from or 
throiigli a person in whom a right or its subject formerly 
resided." , . 

The distmctioii appears to be confined I)}" some to rights 
ex jure gentium. 

By others it is confined to acquisitions of ihmhmmi or 
property, preeminently so called, and other ju7*a m rem. 
But it is just as applicable to Jus in personmn : e.g. assignee 
of a contract ; succession by heir to rights m personam of 
deceased. 

The distinction appears to be useless, except for this 
purpose : that in many cases of derivative titles, the party is 
subject to duties passing from the party from whom *his 
right is derived. 

Title hg descent and title hg purchme. 

This is a convenient division in the Law of English Real 
Property, for reasons given by Christian and Blackstone. 
(Blackstone, vol. ii. pp. 200, 241-3.) But a division only 
of one class of rights: rights in 7'ehus singulis faEing 
under the law of real (i.e. inhentahle) property. 

It would not be a convenient basis for a general division: 
And accordingly, modes of acquiring personal property are 
not divided in that maimer. 

It is notcompletoj even with reference to real property. 
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[HariDg suggested certain of the leading dxyisions of the 
titles hy which ywra tn Temper se are invested and divested, 
the next point in order according to the purpose sketched out 
by th« author on p. 430 supra would be to consider seriatim 
certain classes of titles (being especially titles to rights tn 
retn) which are found in most systems of positive law. 
But here the Lectures abruptly break off. The last was 
delivered on June 20, 1832, after which BIr. Austin was 
compelled by ill-health to go abroad. The record indeed 
of this last Lecture consists only of notes prepared by the 
author for oral discourse, and part of these form the sub- 
stance of what is above piinted as Lecture LVII. The rest 
are too fragmentary to he usefully placed before the student 
in the present elementary work. What here follows, is re- 
printed firom the ^ Outline,’ published by Mr. Austin in the 
original volume containing ‘ The Province of Jurisprudence 
Betermiaed*’ — B, 0,] 
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The Might of Lomemm» 

,lf one persoB. exercise a right residing in another persoBj 
but without authoritj from the latter, and without authority 
from those through whom the latter is entitled, the former 
acquires, hj Ms unauthorized or adm'Be exercise, the anoma* 
Ions ri^ht which is stj-ied the mjM of ^wssesBion. 

. This general description of the right of possession must, 
howeyer, he taken with the Mlowdng limitation. — The 
person who possesses adyersely, or wiio exercises the right 
of another without the requisite authority, does not acquire 
thereby the right of possession, in case liis adverse posses- 
sion began or arose through any of the means w^hich fall 
within the name of molence. 

The right of possesdm must be distinguished from the 
fl/jpossesmiy, or (changing the phrase) from the ngkt 
to possmi ioT the right of possessing, or the 7'ight io possess, 
is a property or integrant part of the right of possmim 
itself, and also of numerous rights which widely differ from 
the latter. In other words, the right of possessing, con- 
sidered generally, may arise from any of various tities or 
causes ; but the peculiar right of possessing which is stjded 
the rig:ht of possession, is a right of possessing that arises 
exclusively from the fact of‘an adverse possession. 

Although it arises from actual possession, the right in 
rem which is styled the right of possession, must also be 
distinguished from the righfe in rem which arise from occu- 
pation or occupancy. For the fact of possessing which is 
styled occupation or occupancy, consists in the possession of 
a something that is rm nullms* But the fact of possessing 
wMch gives the right of possession, consists in the adverse 
exercise, by the person who acquires the right, of a right 
residing in another. 

Consequently, the following description of the right oi 
possession has ali the exactness which accords with extreme 
brevi^. — ^It is that right to possess (or to use or exercise a 
right) which springs from the fact of an adverse possession 
not bsginning through violence. 

As against ail but the person whose right is exercised 
adversely, the person who acquires tlxe right of possession 
is clothed with the very right which he affects to exercise. 
And as against the person whose right is exercised ad- 
versely, he may acquire the very right wMch he affects to 
exercise through the title, or mode of acquisition, styled 
prescription* Or (adopting a current but inadequate phmse) 


Outline of remainder cf Course, 

llie ligiit of ■gossessioH ripens," hj prescription, into the 
riglit of dominion or property. 

The right of possession strictly and properly so, called# 
or tlie right of possession considered as a mbstantive right, is a 
right that arises excInsiTely from, the fact of an adverse posses- 
sion, But the term right of possession is not nnfregnentiy em- 
ployed yrith an extremely large signification. Taking the term 
with this very extensive meaning, the right of possession arises 
from an actual possession, w'liether the actual possession be 
adverse or not. For example : It is said that the dommus in 
actual possession, has a right of possession which arises from 
that actual possession, and which is completely independent 
of his right of dominion. But (as I shall show in my Lectures) 
the right of possession considered as a substantive right, is a 
right that arises exclusively fi^om the fact of an adverse posses- 
sion: the so called right of possession which arises from an 
actual possession not adverse, being a property of another rights 
or being an integrant part of another riglit For example : It is 
absurd to ascribe to the dominus in possession, a right of posses- 
sion independent of Ms right of dominion: for if the dominm 
actually possess, it is as dominus that he actually possesses. ^ As 
I shall show in my Lectures, the term right of possession acquired 
the large signification to which I have adverted above, in cons^ 
quence of an extension of such possessory remedies as in their 
origin were appropriate to parties invested with the right of 
possession strictly and properly so called. These possessory 
remedies, though originally appropriate to such parties, were 
afterwards extended to any possessors who had been wrongfully 
disturbed in their actual possessions. In the Eoman Law, for 
example, a certain interdict (closely analogous to an action of 
ejectnent) was originally appropriate to parties invested with the 
right of possession strictly and properly so called. But it was 
extended to tlie dominus who had been wrongfully evicted from 
his actual possession. For by resorting to an interdict grounded 
on his actual possession, instead of resorting to an action grounded 
on his right of dominion, he avoided the inconvenient necessity 
of proving his right of dominion, and had merely to demonstrate 
his actual possession at the time of the wrongful eviction : just 
as a party who is seised or entitled in fee, recovers through an 
action of ejectment, from an ejector without title, by merely 
proving his actual possession at the time of the wron^ul eject- 
ment. And since the dominus recovered hy the interdict, on 
merely proving his actual possession, he recovered in a certain 
sense, through his right of possession merely. But yet it were 
absurd to a&m that he had any right of possessing indepen- 
dently of his right of dominion ; onto liken the right of possess- 
ing which is parcel of the right of dominion, to the substantive 
right of possessing which arises solely or exclusively from the 
fact of an adverse possession. — ^The above-mentioned extension 
of possessory remedies, has rendered the right of possession one 
of the darkest of the topics which the science of jurisprudence 
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presents. But tiiere Js not iatriosically any remarkable daffi- 
cmlty in the right of possession which is strictly and properly so 
callkl : that is to say, which arises solely or exclusirely from 
the fact of an adverse possession, and which is the basis of ac- 
qtn&ition by usucapimy and of other acquisition by p-mcripUm, 

At this point of mj Oonra©/ 1 shall therefore .proceed in 
the following manner. 

I shall. analyze the anomalous and perplexed right which 
IS styled the right of possession. Performing the analysis, 
I shall happily be able to borrow from a celebrated treatise 
by Von Samgny, entitled Das Jteckt des BesifzeSj or De Jure 
Fossesswms : of all books upon law, the most consiiniinate 
and masterly ; and of all books •which I pretend to know 
accurately, the %ast alloyed with error and imperfection. 

Having aralyzed the right of possession, I shall turn to 
the title, or the mode of acquisition, wherein the right of 
possession is a necessary ingredient : namely, usiwapion and 
other p'esc7dption, I shall consider generally the nature of 
the title j and shall advert to the respective peculiarities of 
the Koman and English Law, in regard to the terms or 
conditions whereon the title is allowed. If I find it possi- 
ble or prudent to touch that extensive subject, I shall pro- 
ceed from title by prescription to the connected subject of 
registration. 

Rights m personam as existing per se, or as 
not combined wdth rights in remj 

Rights m pm'sonam, including the obliptioos which an* 
swer to rights in personam^ arise from facts or events of 
three distinct natures : namely, from contracts^ from quad-' 
eontracts, and from delicts. 

The only rights m personam which belong to this sub- 
department, are such as arise from contracts and quasi- 
contracts. Such as arise from delicts, belong to tJie second 
of the capital departments under which I an*ange or distri- 
bute the matter of the Law of Things. 

-Perceiving that rights ex delwto were generally rights 
%n personam^ but not adverting to the importance of marfing 
their mnciiming character, the classical Homan jurists, in their 
institutional or elementary writings, an’anged them with rights 
ex contractu and gvad ex contrajctu : with rights which also are 
rights in personam^ but are not bottomed, like rights ex delicto^ 
in iiifringements of other rights. And hence much of tlie 
obscurity which hangs over the Institutes of their imitator, the 
Emperor Justinian. 


• See method of division fetched out in Lect. XLYI. p. 379 supra. 
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The matter of this siib^department will be treated in tha 
following order. 

I shall define or determine the meanings of. certain 
leading expressions: viz. Promise: Pollicitation: Oonren- 
tion of Agreement:^ Pact: Contract r Qnasi^Dontract.. 

IL Hadng defined tlie ■ meanings' of those leading' eX" 
pressions. I shall consider particularly the nature of 0£W- 
iracU, I ^shall distinguish contracts properly so called, 
from certain facts or events which are styled contracts, but 
which wrtually are alienations or conveyances. I shali 
distribute contracts under their various classes : expounding 
the distinctions (with many other distinctions) between 
unilateral and bilateral, principal and accessory, nominate 
and innominate contracts. Expounding this last distinc” 
tion, I shall show what is meant by the essewce, and what 
by the mddenU of a contract. I shall notice the solemnities 
or formalities which are essential to the validity of certain 
contracts : and, thereupon, I shall analyze the rationale of 
the doctrine of comideratims. Einally^ I shall turn to the 
events whereon, or to the modes wherein, the rights and 
obligations arising from contracts, cease or are extinguished, 

III. From contracts, I shall proceed to quasi-contracts: 
that is to say, facts or -events which are neither contracts 
nor delicts; but which, inasmuch as they engender rights 
in personam and obligations, are, in that "respect, analogous 
to contracts. I shall notice the frequent confusion of merely 
quasi-contracts with contracts which properly are such, 
although they are tacit or implied. I shall show that 
quasi-contracts are analogous to the fancied contracts from 
which speculators on government have derived the duties 
of the governed: and I shall show the causes of the 
tendency to imagine or feign contracte, for the purpose of 
explaining the origin of duties which emanate from other 
sources. I shall advert to the classes of quasi-contracts; 
and to the events whereon, or the modes wherein, the rights 
and obligations which they generate, cease or are extin- 
guished/ 

Such of the condnnatims of rights in rem and 
rights in personam as are particular and 
comparatively simple.* 

Though jus in retn^ or jus in personam^ may exist 
separately, or uncombined with the other, both may vest 
uno ictu in one and the same party: or (changing the ex- 
pression) an event which invests a party with a right in 
rem or in personxtm^ may invest the same party with a right 
in persmam or m r&m. As examples of such events, I may 


See method of division sketched out I.ect. XLTI., p. 379 supra. 
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mention tlie foflowing: namelj, a conveyance with a co?©» 
nant for title : a hypotheea of mortgage, express or tacit : 
ft sale completed by delivery, with a warrantj^ express or 
tacit, for title or soundness. And, as I sliall show in my 
Lectures, many a fact or. event which is styled simply a 
contract, is properly a complex event compoimded of a con*^ 
veyance and a contract, and imparting %vm Jlutii a right m 

•Such of the combinations of rights m rem and m |?er- 
smam as are particular und comparati^’ely simple, are the 
matter of this sub-department. "What I mean by their 
pmiiculm'f or rather their singular^ combinations, as* distin- 
guished &om the universal aggregates -which are the matter 
of the next sub-department, would scarcely admit of ex- 
planation within the limits of an outline. In order to an 
explanation of my meaning, I must explain the distinction 
between singular and universal successors, or succession rei 
migulcB and succession per unkersiiatem : nearly the most 
perplexed of the many inti’icate knots with wJiieh the 
science of law tiies the patience of its students. 

Such universities of rights and duties (or such 
complex aggregates of rigiits and duties) as 
arise by universal succession. * 

The matter of this sub-department will be treated in the 
following order. 

I. The complex ag^gates of ng/its and dHtieSf which 
commonly are named by modern Civilians, ^ univeraitates 
fiirtSf will be distin^ished from the aggregates or collec- 
tions of thingSf which commonly are named by the same 
Civilians, ^ universitates remm sive factit They wili also 
be distinguished from the complex and Petitions persons 
(or the collective bodies of individual or physical persons), 
which are named bv the Roman Lawyers, universitates or 
collegia^ and by the English 

—The universities of rights and duties, which are the 
matter of this sub-department, will also be distinguished 
from status or conditions. For the aggregates of rights and 
duties, capacities and incapacities, wMeh are styled stutm 
OT conditions, are, for the most fart, juris universitaies. 

n. Since all the universities of rights and duties, which 
are the matter of this sub-department, arise by universal 
succession, the distinction between singular and universal 
successors, or succession rei singuive and succession per 
universitatem, will be stated and explained. As I have 
already remarked, that knotty distinction would scarcely 
admit of explanation within the limits of an outline. But 


* See method of division sketched out Lect, XLVl,, p, 379 supra. 
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the following examples may suggest to tlie reflecting reader^ 
she ekaracter of successors per unwer$itatemj with tke nature 
of tbe miwermtates to whicli such successors succeed. — The 
executor or administrator of a testator or intestate, with the 
general assignee of a banlorupt or insolvent, are universal 
successors. And, in respect of specialty debts due from the 
ancestor or deTisor, the heir or devisee, general or particular, 
succeefts per wnwersitatem. The aggregate of rights and 
oMgations which devolves from the testator or intestate to 
the executor or administrator, with that which passes from 
the bankrupt or insolvent to the general assignee of his 
estate and eflects, are universities of rights and duties. And 
since all the obligations of a given class, which were due 
from the ancestor or devisor, attach at once upon the heir 
or devisee, that mass of obligations falls within the notion 
of &jum unwerdtas, 

Tor every juiis miwersitas bears one or both of the fol- 
lowing characters. First : Where a univeidtae juris arises 
by universal succession, rights residing in, or obligations 
incumbent upon, a person or persons, pass uno ictu to 
another pemon or persons, and pass in genere and not 
speciein. In other words, they pass or devolve at once or 
together, and they pass or devolve as belonging to their 
kinds or sorts, and not as determined by their specify or 
individual natures. Secondly: Whatever be its origin, a 
v!mve^l'skas jujis, so far as it consists of rights, is of itself (or 
considered as abstracted from its component particulars), 
the subject of a right in retn. The party invested with a 
universitas juris, has a right in the aggregate availing 
against the world at large, even though aU the rights 
which are constituent elements of the aggregate, be merely 
rights in pe?-so9ia7n, or availing against persons determinate. 

— I shall show in my Lectures, that every statm or condition 
which is not purely burthensome, bears the last of the^ 
marks, and therefore mjuns universitas, I shall also explain 
in my Ijectures, why the right in rem over Sijuns unimj'sitas 
(conmdered as abstracted from its component particulars) 
stands out conspicuously in the Boman Law, and is far 
less obvious in the English. 

The legatee of a specific thing, the alienee of a specific 
thing by transfer inter vivos, or the assignee of a given bond 
or other contract, are singular successors, or successors 7'ei 
singulcs, 

III. From the generic nature of univei'sitates jwins, and 
the peculiar natme of such of them as arise by universal 
succession, I shall proceed to such of these last as are the 
matter of this sub-de;gartment. Now universitat^ juris 
which devolve to universal successors, and which are 
the matter of this sub-department, are of two kinds: 

1 , Ummrsitates jum devolving from the dead as such : 
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2. Univemtatm juris devoMug from the living, or deyolT- 
ing- from the dead, hut not from the dead as such. And 
those two lands I shall consider in that order. 

Universal successors succeeding to the dead as such, take 
ab irdestato or ex testaments. Accordingly, I shall explain 
universal succession ah intmtato, and universal success! n 
ex testamento. And to exemplify mj explanation of tlie 
distinction, I shall compare the characters of the Homan 
hmres legitimm, of the English administi'ator and next ofhin^ 
and of the English hdr ; of the Roman hmres testamentarim^ 
of the English exemtor and residuanf legatee^ and of the 
English general or particular. 

Wote, — By the English la^^yers, real rights (property in things 
redj or real property) are distinguished from personal rights 
(property in things personal^ or persmml property). These two 
classes of rights blend at so many points, that the difrerenee be- 
tween them cannot be described correctly in generic and concise 
expressions. A correct description of the difference between the 
two classes of rights, would involve a complete description of the 
several or various rights which belong to those classes respec- 
tively. Of the generic and concise descriptions which the differ- 
ence in question will take, the following, I incline to believe, is 
the least remote from the truth. Real rights (property in things 
real, or real property) are rights wEieh are inheritable i whidi 
(where they are transmissible to representatives) devolve ab 
intestaio to hdrs. Personal rights (property in things personal, 
or personal property) are rights which are mi mherimhle : which 
(where they are transmissible to representatives) devolve ah 
intestaio to administrators (or next of hin). Thti difference, 
therefore, between real and personal rights, mainly consists in 
this. According to the English law, succession ab intestaio is of 
two descriptions: namely, succession by heirs (strictly and 
technically so billed), and succession by administrators (or next 
of Mn), Rights devolving ah intestate to successors of the former 
description, are real : rights devolving ah intestaio to successors 
of the latter description, are personal. It were easy to demon- 
strate, that the division of rights into real and personal (or the 
division of property into real and personal) does not quadrate 
with the division of things into things immoveable and things 
moveable: It were also easy to demonstrate, that it does not 
quadrate with the division of things into things which are sul feci s 
of tenure and things which are not. As I have remarked already, 

division of property into real and personal^ is not susceptible 
of a precise generic description. He who would know precisely 
the meaning of the division in question, must master all the 
details which each of its compartments embraces. Or (changing 
the expression) the various details which each of its compart- 
ments embraces, are not connected by a common character or 
property, but form a heap, inevitably incondite, of heterogeneous 
particulars. This needless dlistinction between real and personal 
property, which is nearly the largest of the distinctions tha" the 
Law of England contains, is one prolific source of the unrivalled 
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iBtncacy of the system, and of its matchless confusion and 
obscurity. ^ To the absence of this distinction (a cause of com- 
plexnesg, disorder, and darkness, which naught hut the extirpa- 
tion of the distinction can thoroughly cure), the greater compact- 
ness of the Roman system, with its greater symmetry and clear- 
ness, are mainly imputahle. There is not, indeed, in the Roman 
jurisprudence, the brevity and harmony of parts, with the con- 
sequent lucidity and certainty, which are essential to a system of 
law that were worthy?’ of the prostituted name: a system of law 
that were truly a giude of conduct, and not a snare in the way of 
the parties bound to observe its provisions. But, this notwith- 
standing, the Roman Law (mainly through the absence of the 
distinction between real and personal property) is greatly and 
palpably superior, considered as a system or whole, to the Law 
of England, Turning from the study of the English to the 
study of the Roman law, you escape from the empire of chaos 
and darkness, to a world which seems by comparison, the region 
of order and light. 

The distinction of the English Lawyers, between real and 
personal rights, is peculiar to the systems of positive law which 
are mainly bottomed in feudal institutions. As I have stated 
already, there is not in the Roman Law the faintest trace of it. 
According to the Roman Law, rights devolve ab intestato agree- 
ably to a uniform and coherent scheme. It is true that rights 
are distinguished by most of the modem Civilians, into jura 
realm and jura personalia : and that this distinction of rights 
into jura realia jura persomlia^ obtains in every system of 

particular and positive law, which is an offset or derivative of 
the Roman. But the distinction of the modern Civilians, be- 
tween realia and ywra persondia^ is equivalent to the dis- 
tinction made by the same Civilians, between jura in rem and 
jura in personam ; and it is also equivalent to the distinction, 
made by the Roman Lawyers, between dominia (with the larger 
meaning of the term) and ohligationes. Beal rights (in the sense 
of the English lawyers) comprise rights which are personal as 
well as rights which are real (in the sense of the modern 
Civilians) : and personal rights (in the sense of the former) com- 
prise rights which are real as well as rights which are personal 
(in the sense of the latter). The difference between real and 
’personal rights (as the terms are understood by the modem 
Civilians) is essential or necessary. It runs through the Eng- 
lish Law, just as it pervades the J^man : altho^h it is obscured 
in the i^glish, by the multitude of wanton distinctions which 
darken and deform the system. But the difference between real 
and personal rights (as the terms are understood by the English 
lawyers) is purely accidental. 

And since this difference is purely accidental, it is not in- 
volved by general jurisprudence: for general jurisprudence, or 
the philosophy of positive law, is concerned with principles and 
distinctions which are essential or necessary. Accordingly, I 
shall touch upon the difference in a merely incidental manner, 
and merely to illustrate principles and distinctions which the 
scope of general jurisprudence properly embraces. 


G a 2 



452 Law •: Purposes and Subjects. 

Fabt III. Succession to the subject of a Bpeeipe^ or other partieuim 
legacy, is succession rm singulm : ana it therefore belongs 
logically to one or another of the three foregoing sub-de- 
partments. But since such succession, although it be 
singular, is succession ex tesimnmtOj it could not be con- 
sidered, under any of those sub-departments, without an 
inconvenient anticipation of the doctrine of testaments. 
Accordingly, succession to the subject of a specific, or other 
particular legacy, will be considered at this point of this 
sub-department. For a similar reason, the eiiifiih and trust- 
substitutions of the English and Boman Law, will be post- 
poned to the same point. According to the Roman law, the 
person who hikes virtually by a tpust-substitiition is always, 
in effect, suecessor singularisi but the sulject of a trust- 
substitution is either a juris unwersitm or a res singula. 
According to the same system, every trust-substitution is 
created by testamentary disposition. And, according to the 
Law of iCngiand, an entail is created by testament or will, 
as well as by act mter vivos. I therefore shall find it expe- 
dient to postpone substitutions and entails, until I shall have 
passed in revie-w tlie nature of a juris miivermtmj and of 
succession, universal and singular, ex testamento. In libera 
republicd, and imder the earlier Emperors, every disposition 
suspending the vesting of its subject, and almost every dispo- 
sition restraining the power of alienation, was prohibited by 
the Roman Law ; and such dispositions of the Mnd as it 
afterwards aiioived, were created exclusively by testament or 
codicil, and in the circuitous and absurd manner of a Jidei- 
conirnmuni. Consequently, as succession ex testamento will 
lead me to entails, so will entails conduct me to the nature 
of trmts : that is to say, to the nature of trusts in general, 
as wed as to the Jtdei-^mnmma which are peculiar to the 
Roman Law, and to the uses and trusts (an offset of those 
fdei-commma) which are peculiar to the I..aw of England. 

Having treated of universal successors succeeding to the 
dead as such, I shall treat of universal successors succeeding 
to the Uhing^ or succeeding to the dead, hut not to the dead 
as such. And treating of universiil successors of those 
generic characters, I shall consider particularly the succes- 
sion universitate7n which obtains in cases of insohmcg 
and of the consequent eesdo honormn. 

Note , — In this sub-department of the Law of Things, I shall 
consider universal succession as it obtains generally. In other 
words, I shall consider umveraal succession abstracted ficom 
persons, in so far as persons are invested with status or conditions. 

In some cases of universal succession, the succession is tlie 
consequence of certain status or conditions, or supposes the pre- 
existence of certain status or conditions : and in other cases of 
universal succession, certain parties are invested with conditions 
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in co^seq^lellC8 of the succession itself^ As examples of universal 
snccession, the eflect or cause of conditions, I adduce the follow- 
ing cases from the Roman and English Law: namely, universal 
succession ah intestaxo or ex testmemtOf to the rights and obliga- 
tions of a frecdmaxi'. universal succession, » % the adopting 
father, to the rights and obligations f an adrogated mu ; uni- 
versal succession by the general assignees or trustees, to the 
rights and obligations of an insolvent trader. Eor through a 
distinction built on an essential difference, but carried to heed- 
less length and breeding needless complexness, the Law of 
England* and of other modern nations, severs the insolvency of 
traders from other insolvency, and makes it the subject of a 
peculiar system of rules. 

Now where universal succession is the effect or cause of con- 
ditions, it ought to be excluded from the Law of Things, and 
treated with die conditions from which it emanates, or of which 
it is tlie fountain or spring. 

But in spite of that exclusion, the consideration of the 
universal succession which is matter for the Law of Things, 
involves large anticipations from the Law of Persons. Por 
example : Succession ah intesiaio cannot be explained completely, 
without an explanation of consanguinity, or of cognafion 
latmre) : whilst consanguinity cannot be explained completely, 
without a laige anticipation from the law of marriage, or a long 
reference forward to the status of husband and wife. Wearing 
the peculiar form which it takes in the Roman Law, succession 
intestata cannot be explained completely, without an explanation 
of cognation {sensu latiore), of the relation styled agnation, and 
also of that cognation which is contradistinguished to agnation, 
and which therefore diifers from cognation (in the larger meaning 
of the term). But since the relation styled agnation results from 
the fotestas, the consideration of the Roman succession ah 
involves a double reference to the Law of Persons : 
namely, a reference to the or conditions of gater Qtfiliiis 

famiiias,ns well asto the statzis or conditions of husband and wife. 

As I shall show in my Lectures, that portion of the Law of 
Things which is concerned with universal succession, is more 
implicated than any other with the Law of Persons or Status, 
If, indeed, it were closely analyzed, the whole of that portion of 
the Law of Things might be fonnd to consist of matter helongi ng 
logically to the Law of Persons, bnt inte^olated in the Law ot 
Things, for the sake of commodious exposition. 

As X treat of universal succession to intestates, testators, and 
insolvents, another imph'cation of the parts of ’my subject will 
compel me to draw upon the second of those two capital depart- 
ments under which I arrange or distribute the matter of the Law 
of Things. For rights and obligations arising from delicts 
devolve or pass, in company with others, to the universal suc- 
cessors, or general representatives, of intestates, testators, and 
insolvents. 
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Sanetimiing RigMs^ witk Banctimtng Duties (f^dative and 

absolute) : Delicis or Injuries (which are causes or ante^ 

cedents of sanctioning 7’^ktsand duties) included* 

This is the second of the capital departments under 
which I arrange or distribute the matter of the Law of 
Things. 

&fore I proceed to the sub-departments under which I 
distribute the subjects of this second capital departmentj I 
shall distinguish delicts into cml hijuries and cmnesi or 
(what is the same process stated in different expressions) I 
shall distmguish the rights and duties which are effects of 
civil delicts, from the duties, and other consequences, which 
are effects of mVufaoif. 

Having expounded the nature of the distinction between 
civil and cnminal delicts, I shaE distribute the subjects of 
this second capital department under two sub-departments. 
— 1. Rights and duties arising from dvil injuries, 2, 
Duties, and other consequences, arising from cntnes. 

Rights and duties arising frrom civil injuries. 

liie matter of this sub-department will be treated in the 
following order. 

I. Civil injuries wiE be classed and described with 
reference to the rights and duties whereof they are respec- 
tively infringements. 

n. Rights arising from civil delicts are generally rights 
in pe?'sonmn : that is to say, rights availing against persons 
certain, or rights answering to duties incumbent on deter- 
minate persons. 

The rightB arising from civil deEcts, including the rela- 
tive duties answering to those rights, I distribute under two 
departments : each of which two departments immediately 
severs into various sub-departments. 

The division of those righto into those two departments, 
rests upon a principle of division which may be stated thus : 
namely, the difference between the natures of the rights and 
duties Vhereof civil deEcts are respectively infringements. 
Accordingly, rights arising fix)m civil delicto which are in- 
fringements of rights in retn, are the subjects of the first 
department. Bights arising from civE delicts which are in- 
fringements of righto m permmin, are the subjects of the 
second department. 

The various sub-departments into which those two de- 
partments immediately sever, rest upon a principle of 
division which may be stated thus : namely, the respective 
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dijSereBces between tbe immediate purposes wMcb the 
ngbts and duties arising from civil delicts are respectively 
calculated to accomplisii, 

— In the lan^age of the Eoman Law, the term deliet, 
as applied to civil injuries, is commonly limited to civil injuries 
which are infringements of rights in rem, Tiolations of rights 
or breaches of contracts and quasi-contracts, are 
not commoply styled MicU or injuries, and are not commonly 
considered in a peculiar or appropriate department. In the In- 
stitutes of Gaius, as well as in those of Justinian, they are con- 
sidered with contracts and quasi -contracts, or with the primary 
rights in personam of which they are infringements. 

In the language of the English Law (here manifestly borrow- 
ing the language of the Roman), the termdelici (in so far as the 
term is employed by English Lawyers) is also limited to civil 
injuries which are infringements of rights Remedies by 

action are not unfrequently distinguished into actions >5? delicto 
and actions ex contractu. The former are remedial of injuries 
which are infringements of rights in remi the latter are reme- 
dial of breaches of contracts, and of breaches of quasi-contracts. 

Such, at least, is the nature of the distinction as conceived and 
stated generally. The various classes of actions having been 
much confounded, the foregoing general statement of the nature 
or rationdle of the distinction, must be taken with numerous 
qualifications. For example : In case, strictly so called, the 
general issue is not gidlty, and the ground of the action is pro- 
perly a tort', that is to say, the ground of the action is properly 
a delict (in the narrower signification of the term to which I 
have now adverted). But, this notwithstanding, the action is 
frequently brought on breaches of contracts, and on breaches of 
quasi-contracts. The department of the English Law which re- 
lates to rights of action, is signally impressed .with the disgrace- 
ful character of the system: namely, a want of broad and 
precise principles; and of large, clear, and conspicuous 
distinctions. 

In the language of the Roman Law, the term delict has 
another and a larger meaning: being co-extensive with the term 
injury, and signifying any violation of any right or duty. This 
is the meaning with which I employ the term, unless I employ 
it expressly with its narrower signification. 

Agreeably to the principles of division which I have 
stated or suggested above, the rights arising from civil 
delicts, including the relative duties answering to those 
rights, will be distributed under tbe two departments, and 
the various sub-departments, which are sketched or indi- 
cated below. 

1. Rights arising from civil delicts which are infringe- 
ments of rights in rem, are the subjects of the first depart- 
ment : which first department immediately severs into the 
four following sub-departments. 

i. If the user of a right in rem be prevented or hindered 
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HI. ^resmthj^ and tlie preventive cause or Miidrance can be re- 

— ' moved or abated, tbe partv injured by tiie preventi*»a or 
hindrance, may be rMored to the ability of exercising tbe 
right freely. ’Rights to such restomtioii are of two kinds. 
Some, ani' most, are rights of 1 but others are exer- 
cised extra-judicially, and are matter ibr jiistijkation, A 
right of action to oStain possession of a house, or to pro- 
cure the abatement of a ' nuisance which hinders the user 
of the house, is a right of the former kind. A right of 
recapturing without resorting to action, is a right of the 
latter kind. — Rights to such restoration, ■wliich nderlit be 
styled signiiicantiy and sbortljj * rights of vhtdkaiioa^' are 
the subjects of the jSrst sub-department. 

ii. if a violated right in r£??« be virtually annihilated by 
the injury, the only remedy of w’-hieh the case will admit u 
satisfaction to the injured party. Whei’e a prevention or 
Iiindranee opposed to the user* of a right, has been with- 
drawn, or has otherwise ceased, satislaction to the injured 
party for the past prevention or hindrance is the apt or 
appropriate remedy. And, generally, the apt or appropriate 
remedy for a past delict is satisfaction or compensation to 
the injured party for the damage or inconvenience which 
the party has suffered througb or in consequence of the 
offence. — Rights to satisfaction, feQmxmTj qt other, are the 
subjects of tbe second sub-department. 

iii. If the user of a light m rcm be prevented or hindered 

presently, the party injured by tbe prevention, or hindrance, 
has commonly a right to satisfaction for dfimage or incon- 
venience, as web as a right of restoration to the ability of 
free exercise,-— Rights of combined with rights to 

%atisfacti<my are the subjects of the third sub-department. 

iv. Where an oflenee is merely incipient or impending, 
tlie offence may be stayed or prevented. For example : For- 
cible dispossession is prevented, and w'aste is prevented or 
stayed, by an interdict or injunction : or if I be threatened 
with an instant assault, I may prevent the approaching in- 
jury by repelling the assailant. — Rights of preventing or 
staying, judicially or extra-judicially, impending' or incipient 
offences against rights in rem, are the subjects of the fourth 
sub-department. 

2. Rights arising from civil delicts which are infringe- 
ments of rights in pei^sonam, are the subjects of the second 
department : which second department immediately severs 
into the three following sub-departments. — First : Rights of 
compelling, judicially or extra-judicialiy,the speei/zc perform-^ 
mice of such obligations as arise from contracts’ and quasi- 
contracts : e,ff. A right of compelling performance by action 
or suit: A right to an interdkt or injunction , for the purpose 
of preventing the obligor or debtor from evading the fulfil- 
ment of the obligation : A right of retaimr or detention, by 
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the creditor or obligee, of a thing or person which belongs 
to the obligor or debtor, but on which the obligee or creditor 
has expended money or labour, — Secondly : Rights of ob- 
taining satisfaction, in lieu of specific performance, wher«* 
obligees or creditors are content with compensation, or 
where specific performance is not possible, or where specific 
performance would not he advantageous to creditors, or 
would be followed by preponderant inconvenience to obli- 
gors or debtors. — Thirdly: Rights of obtaining specific 
performance in part, with satisfaction or compensation for 
the residue. 

Note , — I here shall analyze the principles whereon specific 
performance is rationally compelled. The caprices of the 
English Law with regard to specific performance, and with 
regard to the connected matter of recovery in sjpecie, I shall try 
to explain historically. 

Travelling through the rights which arise from civil 
injuries, I shall note the respective applicability of those 
various remedies to the various cases of injury previously 
classed and described. 

III. Having classed and described civil injuries, and 
treated of the rxghts and duties which civil injuries engender, 
I shall consider the modes wherein those rights are exercised, 
and wherein those duties are enforced. In other words, I 
shall consider civil pi’ocedure. 

Now the pursuit of rights of action, with the conduct of 
the incidenfai defences, are the principal matter of that de- 
partment of jurisprudence. The consideration of which 
matter -will involve a consideration of the following prin- 
cipal, and of many subordinate, topics : 

The functions "of judges and other ministers of justice. 

The ratimale of the process styled pleading, with the 
connected of judicial 

Judicial decisions, with their necessary or more usual 
conconiitante : namely, The interpretation or emistmctum of 
statute law, or law established in the properly legislative 
mode : The 2>^oiiUar 2>roces8 of indmtion (not unfrequently 
confounded with the interpretation of statute law) through 
which a rule made by judicial legislation, is ^thered from 
the decision or decisions whereby it was est^lished: The 
applicatim of the law, he it statute law or a rule made judi- 
cially, to the fact, case, or species ohveniem, which awaits 
the solution of the tribunal. 

The judgments, decrees, or* judicial commands, which 
are consequent on judicial decisions. Appeals. Execution 
of judgments. 

J augments considered as modes of acquisiiim : that is to 
mj, not merely as instruments by which rights of action are 
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enforced, but as causes of ulterior rights : ej/, m causes of 
liens, or tacit mortgages, giyen to plaintiffs on lands or move- 
ables of defendants. 

Such judgments or decrees as virtually are mere solem« 
nities adjected to conveyances ^or contracts. The explana- 
tion of which solemnities will involve an explanation of the 
distinction between volxmtury and contentious jurisdiction. 

2iote, — A right which arises from a judgment is often distinct 
from the right of action which is pursued to judgment and 
execution. Arising directly from the jv.dgmfnt, it arises not 
from the injury which is the cause of the right of action, as from 
a mode of acquisUmw Consequently, rights of the kind ought 
in strictness to be classed with rights which I style primary: 
that is to say, with rights which do not arise from delicts or 
offences. But the classing them with primary rights were 
followed by this inconvenience : that the writer were unable to 
explain them in a aatisfaetory manner, unless he anticipated the 
doctrine of injuries, of rights arising from injuries, and of civil 
procedure. 

As certain rights arising from judgment should in strictness 
be placed under a foregoing head, so should ‘ the functions of 
judges and other ministers of justice’ be placed under a follow- 
ing : namely, tlie Law of Persons. But if this matter, which 
logically belongs to that following head, were not anticipated 
under the present, the exposition of civil procedure would be 
incomplete. 

Whoever reads and reflects on the arrangement of a corpu^^ 
juriSy must perceive that it cannot be constructed with logicul 
rigour. The members or parts of the arrangement being ex- 
tremely numerous, and their common matter being an organic 
whole, they can hardly be opposed completely. In other words, 
the arrangement of a corpus jtms can hardly be so constructed, 
that none of its members shall contain matter which logically 
belongs to another. If the prinriples of the various divisions 
were conceived and ^expressed clearly, if the departments result- 
ing from the divisions were distinguished broadly, and if the 
necessary departures from the principles wei^ marked conspicu- 
ously, the arrangement would make the approacii to logical com- 
pleteness and correctness, which is all that its stubborn and 
reluctant matter will permit us to accomplish. 

Duties, and other consequences, arising from 
cnmes. 

This is the second sub-department of the second of the 
capital departments under which I arrange or distribute the 
matter of the IjBw of Things. 

The matter of this sub-department win he treated in the 
following order. 

I. Duties are relative or absolute. A relative duty is 
implied by a right to which that duty answers. An abso- 
lute duty does not answer, or is not implied by, an answer- 
ing right 
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As an example of an al)solute duty, I may mention a 
duty to forbear, from cruelty to any of the lower animals. 
For a necessary element of a right (implying or answering 
the duty) is wanting. There is no joerson, individual or 
complex, towards or in respect of whom the duty is to be 
observed. 

I have adduced the foregoing example of an absolute 
duty, on account of its extreme simplicity, and of the bre- 
vity with which it may be suggested. But, as I shall show 
in my preliminary Lectures, absolute duties are very numer- 
ous, and many of them are very important. As I shall also 
show in my preliminary Lectures, there are three cases 
wherein a duty is absolute, or wherein it answereth not to 
an answering right *, w’^herein it answers to nothing which 
we could call a unless we gave to the term so large 
and vague a meaning, that the term would denote, in eftect, 
just nothing at all. The three cases may be stated briefly, 
in the following manner. — The duty is absolute, in ease there 
he no person, individual or complex, towards or in respect 
of w'hom the duty is to be observed. The duty is absolute, 
in case the persons, towards or in respect of whom the duty 
IS to be observed, be uTicertain or indeterminate. The duty is 
absolute, in c^ise the only person, towards or in respect of 
whom the duty is to be observed, be the mmtarch, or 
sovereign number, ruling the given community. 

Now absolute duties, like relative duties, are primary or 
sanctioning: that is to say, not arising from injuries, or 
arising from injuries. Again: Primary rights, with the 
primary relative duties which respectively answer to those 
rights, are the only subjects of the capital department to 
which I have given the title of ^ pnmai'y rights and duties/ 
But primary absolute duties ought to be placed somewhere. 
And though the present sub-department be a member of the 
capital department to which I have given the title of ‘ sano- 
tmning rights and duties,^ primary absolute duties may be 
placed commodiousiy here. For infringements of duties 
primary and absolute, belong to the class of delicts which 
are styled 

A^ordingij I shall here interpolate a desciiption of the 
primary absolute duties which are not appropriate subjects 
for the Law of Persons, As I have already remarked, such 
intei-polations of foreign ma.tter cannot be avoided always. 

II. Having interpolated a brief description of primary 
absolute duties, I shall class and describe crimes (be they 
breaches of primary absolute, or of primary relative duties), 
with reference to the rights and duties whereof they are 
respectively infringements, 

III. Having classed and described crimes, I shall briefly 
touch upon the duties (all such duties being absolute) 
which arise from crimes. I shall also notice briefly those 
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consequences^^'^f crimes wMcli are styMj sfrictly and pro* 
perly, 

IV. I sliall adfeiii to criminal prccedurcj witli wBat may 
be called, by a strict application of tbe name, pdice. In 
other -words, I sba.Il, advert to tbe modes wherein crimes 
are pursued to punishment with tbe precautions wMcii may 
be taken to prevent them. . , : 


LAW OF FEESONS. 

Having made an attempt, at a previous point of my 
Course,* to determine tbe notion of statm or condition, 
I shall enter the department of la-w -which is styled the Law 
of Persons, with an attempt to distribute status or condL 
rions under certain principl and subordinate classes. 

Accordingly, I ^ali divide conditions into private and 
2)oliiicaL—Tl shall divide private conditions into dofytestie (or 
osconomied) and pro/essionaL — Certain conditions nearly re- 
lated to the domestic, I shall place vnth the latter : styling 
the former, by reason of the analogy through which they are 
so related, qmsi-domestie conditions. — Certain condirions 
which will not bend to my arrangement, I shall place on a 
line with private and political conditions, and shall style 
armnalous or miscellaneom. 

My arrangement, therefore, of status or conditions wiU 
stand thus 

I shall distribute conditions under three principal classes : 
L Bivate conditions : 2, FdMcal conditions : 3. Anmnalmm 
or miscellamous conditions. And I shall distribute private 
conditions under two subordinate classes: 1. Domestic (or 
mwimuical) and quasi-domestic conditions : 2. B'ofemonal 
conditions. 

FoU , — According to the jurists of andeiit Homo, and to tlie 
jurists of the modern nations whose law^ is fashioned on the 
Eoman, the capital or leading division of the entire corpus Jurh 
is the division of jus into publicum and privatum. In other 
words, positive law (considered with reference to its different 
purposes and subjects) is divided by those jurists, at the outset 
of the division, intopii5/2C and private. 

How the name pubiio law has two principal significations : 
one of which significations is large and vague ; the other, strict 
and definite. 

Taken with its large and vague signification, the name will 
apply indifferently (as I shall show in my Lectures) to law of 

• See Lecture XL. and following Lecturw. 
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every department. The various writers, therefore, who take it 
with that signification, determine the province of public law in 
various and inconsistent ways. According to some, the province 
of public law comprises political conditions, together with civil 
procedure, and the law which is styled criminal : that is to say, 
the ^department of law which is concerned with crimes; with the 
duties arising from crimes ; with the punishments annexed to 
crimes; and with criminal procedure and preventive police. 
According to others, the province of public law embraces criminal 
law, but excludes civil procedure. According to others, its pro- 
, '^’ince rejects both. Whilst others (confounding positive law and 

positive morality) extend its province to the so-called law of 
nations, as w^eli as to civil procedure and to the law which is 
styled criminal. But in one thing all of them agree. All of 
them distribute the entire corpus juris under two principal and 
contradistinguished departments : jus publicum and jus 

privatum. And, conseq^uently, all of them contradistinguish 
their so-c<alled public law to the two principal and opposed de- 
partments of their so-called private law : namely. The Law of 
Persons and The Law of Things, blow, as I shall show in my 
Lectures, this notable division and arrangement of the corpus 
juris IS erroneous and pregnant with error: springing from a 
perplexed apprehension of the ends or purposes of law, and 
tending to generate a liko apprehension in the helpless and 
i bewildered student. As I shall show also, every department of 

I law, viewed from a certain aspect, may be styled private ; whilst 

every department of law, viewed from another aspect, may be 
styled public. As I shall show further, public law and private 
law are names which should be banished the science ; for since 
each will apply indifiereutly to ewery department of law, neither 
I can be used conveniently to the purpose of signifying any. As 

I ' I shall show, moreover, the entire corpus juris ought to be 

I divided, at tke outset, into Law of Things and Law of Persons ; 

I whilst the only portion of law that can be styled public law with. 

j a cert4iin or determinate meaning, ought not to be eontradistin- 

1 guished to the Law of Things and Persons, but ought to be 

:) inserted in the Law of Persons, as one of its limbs or members, 

\ Taken with its strict and definite signification, the name 

I public law is confined to that portion of law which is concerned 

j vdth political conditions. Accordingly, I take the name with 

j that its determinate meaning, and I deem that portion of law, a 

I member of the Law of Persons. But, to obviate a cause of mis- 

conception, I style that portion of law, The Law of Political 
■ Status, or the Law of Political Conditions : suppressing the 

i ambiguous names of public and private law along with that 

groundless division of the corpus juris which those opposed 
names are commonly employed to signify. Por, as I have 
i intimated above, the Law of Political Status, like every other 

i portion of the entire corpus juris, might be styled with perfect 

j propriety, public or private : public, when viewed from a certain 

t aspect ; private, when viewed from another. 

! In rejecting the division of law into public and private, m 

1 rejecting the names by which the division is signified, and in 

! chissing political conditions with conditions of other natures, 1 
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am jtistified by the great axtthorily of oar own admirable Hale, 
as well as by the cogent reasons whereon I shall insist in mj 
Lectures. In his Analysis of the Law of England (or rather of 
the Law of England, excepting the criminal pait of it), he classes 
political conditions (or ‘political relations') with the piwate 
conditions (or ‘ relations which he styles economical, l^or can 
I discover in any nooh of his treatise tlie slightest trace of the 
perplexed apprehension which is the source of the division of 
law into public and private. Even in adverting to criminal 
delicts, whore it was most lihely that he would Ml mto the error, 
he avoids it. Unlike his imitator, Blackstone, who calls them 
public wrongs, he styles them crminal wrongs, or matter for 
Pleas of the Crown ; hitting precisely by the last expression the 
basis of the division of wrongs into civil injuries and crimes. 
We scarcely can estimate completely the originality and depth 
of his Analysis, unless we compare it closely with the Institutes 
of Gains or Justinian, and unless we look vigilantly for the 
instructive bul brief hints which abound in every part of it. 
The only gross mistakes that I have found in his masterly out- 
line are his glaring and strange mistranslation of\jm permnarum 
et rerumt and his placing under the department assigned to the 
statm of persons, certain rights of persons which he styles their 
absolute rights. Seeing that aU rights are rights of persons, and 
seeing that things are merely mibjects of rights, it is clear that 
the genuine meaning of *jm personarum et rerum * is not very 
happily rendered by ‘ rights of persons and things." And aa to 
absolute (commonly denominated natural or innate) rights, they 
are not matter for the Law of Status^ but belong preeminently 
and conspicuously to the contradistinguished department. But, 
in justice to this great and excellent person, I must add that 
the former mistake is verbal rather than substantial. Unlike 
the imitator Blackstone, with his ‘ rights of persons and things/ 
Hale seizes, for the most part, the genuine meaning of the dis- 
tinction, though he thickens the obscurity of the otecure phrases 
by which the modem Civilians usually express it. — la rejecting 
the division of law into jpublic and private, and la clMging 
political with other conditions, Hale, I believe, is original and 
nearly singular. In an EnegeU^mdia by Falck, a professor of law 
at Kiel, it is said that the authors of the Danish code, with those 
of the Danish writers who treat law systematacally, observe, in 
this respect, the arrangement oteerved by Hale. But in all the 
treatises by Continental Jurists which have fallen under my 
inspection, law is divided into public and private, though the 
province of public law is variously determined and described. 

It is true that Sir William Blackstone also rejects that 
division, and also considers the law which is concerned with 
political conditions a member of the Law of Persons. But the 
method observed by Blackstone in his far too celebrated Com- 
mentaries, is a slavish and blundering copy of the very imperfect 
method which Hale delineates roughly in his short and un- 
finished Analysis. From the outset to the end of his Comment- 
aries he blindly adopts the mistakes of his rude and compendious* 
model, missing invariably, with a nice and surprising infelicity, 
the pregnant but obscure suggestions which it proffered to his 
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attention, and whicli would hare guided a discerning and 
inventive writer to an arrangement comparatively just, Neither 
in the general conception, nor in the detail of his book, is there 
a single particle of original and disciiininating thought. He 
had read somewhat (though far less than is commonly believed') ; 
but he had swallowed the matter of his reading, wifiiout choice 
and without rumination. He owed the popularity of his book to 
a paltry but effectual artifice, and to a poor, superficial merit. 

He truckled to the sinister interests and to the mischievous pre- 
judices of power ; and he flattered the overweening conceit of 
their national or peculiar institutions, which then was devoutly 
entertained by the body of the English people, though now it is 
happily vanishing before the advancement of reason. And to 
this paltry but effectual artifice he added the allurement of a 
style which is fltted to tickle the ear, though it never or rarely 
satisfies a severe and masculine taste. For that rhetorical and 
prattling manner of his is not the manner which suited the 
matter in hand. It is not the manner of those classical Homan 
jurists who are always models of expression, though their mean- 
ing be never so fiiulty. It differs from their unaffected, yet apt 
and nervous style, as the tawdry and flimsy dress of a milliner’s 
doll, from the graceful and imposing nakedness of a Grecian 
statue. 

Having distributed siciius or conditions under the prin- 
cipal and subordinate classes mentioned above, I shall 
consider them particularly in the following order and 
manner. 

I. I shall review domestic and quasi-domestic conditions : 
describing the rights and duties, capacities and incapacities, 
of which they are constituted or composed : and also de- 
scnbing the events by w’'hicb persons are invested with 
them, or are divested of them. — Of these conditions the 
following are the principal: namely. The conditions of 
Husband and Wife ; of Parent and Ohild : of Master and 
Slav^ : of Master and Servant : of Persons who by reason 
of their age, or by reason of their sex, or by reason of 
infirmity arising from disease, require, or are thought to 
require, an extraordinary measure of protection and restraint. 

Having reviewed domestic and quasi-domestic condi- 
tions, in the manner which I have now suggested, I shall 
review professional conditions (the other leading class of 
private conditions), in a similar manner. 

II. Having reviewed private conditions, in the manner 
suggested above, I shall review, in a similar manner, poli- 
tical conditions : that is to say, the siaizis or conditions of 
subordinate political superiors. Of the classes of persons 
bearing political conditions, the following are the most 
remarkable, 1. Judges and other ministers of justice. 2. 

Persons whose principal and appropriate duty is the defence 
of the community against foreign enemies. B, Persons 
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Pabt III iBTested witii nghts to collect pd distribute tbe reveaue of 
— ' the State. 4. Persons commissioned by the State to instruct 
Its subjects in reli^on, science, or art. 6. Persons com- 
missioned bj the State to, minister to the relief of calamity : 

overseers of the poor. 6. 'Persons coinmissioiied by the 
State to construct . or uphold works which re(|uire, or are 
thought to require, Its special attention and iuterference ; e,tj, 
roads, canals, aqueducts, sewers, embankinents. 

BoU , — Before I dismiss the matter of the present article, I 
will request the atteatioii of the reader to the ^iilowiag explana- 
tory suggestions, 

I. The monarch properly so called, or the sovoreign number 
in its collegiate and. sovereign napcitcity, is not inTcste-d \rith a 
Uatm (in the proper acceptation -of the term). A is com- 
posed or constituted oihgal rights and duties, and of capacities 
and incapacities: to take anddneur chein. Now, since they are 
merely creatures of the positive law of th© eommimity, and 
since that positive law* is merely a creature of the sovereign, %ve 
cannot liscribe such rights and duties to tlie monarch or sovereign 
body. We may say that the sovereign has powers. We may 
say that the sovereign has rights conferred by the I«iw of God; 
that the sovereign has rights conferred by positive morality; 
that the sovereign is subject to duties set by th© Law of God; 
that the sovereign is subject to duties which positive morality 
imposes. Nay, a sovereign government may have a legal right 
against a subject or subjects of another sovereign gcivernment. 
But it cannot be bound by legal duties, and cannot have legal 
rights against its own subjects. Consequently, a sovereign 
government of one, or a sovereign government of a number in its 
collegiate and sovereign capacity, is not invested witli a maim 
(in the proper acceptotion of the term); or it is not invested 
with a status (in the proper acceptation of the term) derived 
from the positive law of its own political community. 

For the sake, however, of sliortness, but not without im- 
propriety, we may say that the sovereign bears a status com- 
posed or constituted of powers. And, ly reason of tlie intimate 
connexion of that improper statm with the siaim (properly .so 
called) of subordinate political superiors, I shall consider Idle 
powers of the monarch, or the powers of the sovereign number 
in its collegiate and sovereign capacity, with the rights and 
duties of the subordinate political superiors to whom portions of 
those powers are delegated or committed in trust. Or, rather, I 
shall consider the powers of the sovereign, at the pwsent point 
of my Course, in so far as the essentiafi of tli© matter may not 
have been treated adequately in my preliminary Lecture on sove- 
reignty and independent political society. 

^2, The law of political conditions, or public law (with the 
strict and definite meaning), is frequently divided into constiiu- 
tioml and administrative. 

In a country governed by a monarch, constifcutioiial law is 
extremely simple: for it merely detexmlnw the person who 
shall bear th© sovereignty* 3n a country g^vewarf by a nuinbe’^, 
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eonstitutioiial law is mosre complex; for it determines the per- 
jsonsi, or the classes of the persons who shall bear the sovereign 
powers ; and it determines, moreover, the mode wherein those 
persons shall share those powers.— -In a country governed by a 
monarch, constitutional law is positive morality merely: In a 
country governed by a niimber, it may consist of positive moral- 
ity, or of 51 compound of positive morality and positive law. 

Adisiinistrative biw determines the ends and modes to and in 
which the sovereign powers shall be exercised : shall be exercised 
directly bv the monarch or sovereign number, or shall be 
exercised directly by the subordinate political superiors to whom 
portions of those powers are delegated or committed in trust. 

The two departments, therefore, of constitutional and ad- 
ministrative law, do not quadrate exactly with the two depart- 
ments of law which regard respectively the staim of the sovo- 
reign, {ind the various sfatus of subordinate political superiors. 

Though the rights and duties of the latter are comprised by 
adiumistrative law, and are not comprised by constitutional law, 
administrative law comprises the powers of the sovereign, in so 
far as they are exercised directly by the monarch or sovereign 
number. 

In so fiir as the powers of the sovereign are delegated to 
political subordinates, administrative law is positive law, whether 
the country be governed by a monarch or by a sovereign number. 

In so far as the sovereign powers are exercised by the sovereign 
directly, administrative law, in a country governed by a monarch, 
is positive morality merely; In a country governed by a number, 
it may consist of positive morality, or of a compound of positive 
morality and po.sitive law. 

3. It is somewhat difficult to describe the boundary by which 
the conditions ot political subordinates are severed from the con- 
ditions of private persons. The rights and duties of political 
sul)ordi nates, and the rights and duties of private persons, are 
creatures of a common author : namely, the sovereign or state. 

And if we examine the purposes to which their rights and duties 
are conferred and imposed by the sovereign, we shall find that 
the purposes of the rights and duties which the sovereign confers 
and imposes on private persons, often coincide with the purposes 
of those which the sovereign confers and imposes on subordinate 
political superiors. Accordingly, the conditions of parent and 
guardian (with the answering conditions of child and ward) are 
not imfrequently treated by writers on jurisprudence, as portions 
of ptdllo law. For example : The pairla potestas and the tuUla 
of the Boman Law are treated thus, in his masterly System des 
Pandekien-Eechts, by Thibaut of Heidelberg: who, for pene- 
trating acuteness, rectitude of judgment, depth of learning, and 
vigoiir and elegance of exposition, may be placed, by the side of 
Yon Savigny, at the head of all living Civilians. 

At the earliest part of my Course that will admit the subject 
conveniently, I shall try to distinguish political from private 
conditions, or to determine the province of public^ law (with the 
strict and definite meaning): an attempt which will lead me to 
examine the current division of law into jus publicum and jus 
privatum I and which will ’ead me to explain flie numerous and 

H H 
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IH. disparate senses attaelieci to tlie two expressions. I would 

' briedy remark at present, that I merely mean by primU persons, 

persons not political : tliat is to say, persons not in rested with 
political conditions; or persons bearing political conditions, but 
not considered in those diameters, or not dewed from that aspect. 
I intend not to intimate by the term private, that private or not 
political, and public or political persons, are distinguishable by 
differences between the ultimate purposes for which their rights 
' :,aEd duties are respectively conferred and imposed. 

III. Having reviewed private and political conditions^ 
in the manner suggested aTbove, 1 shall review* anomalous or 
miseellaneoiis conditions in a similar manner. — As examples 
of such conditions, I adduce the following : namely, the 
conditions of Aliens: the conditions of Persons incapable of 
rights hy reason .of their religious opinions: the conditions 
of Persons incapable of rights by reason of their crimes. 

— In any department of the I^aw of Persons assigned to 
a given condition, the rights and duties composing the given 
condition, would naturalij be arranged (in a corpus juris) agree- 
ably to the Older or method observed in the Paw of Things. 
For example : Agreeably to the order or method wdiieh I have 
delineated above, tile rights and duties composing the given con- 
dition, would naturally be divided at the outset, into primary 
and sanctioning : those primary rights and duties being divided 
again, into rights in rem^ rights im permutm, eombinations of 
rights is rm and rights fn and so on. And in any 

department of the Law of Persons assigned to a given condition, 
the constituent elements of the ' given condition would natumlly 
be treated with perpetual reference to the principles and rules 
expounded in the Law of Things, 


To the series of Lectures briefij delineated above, I shall 
add a concise summary of the positive moral rulea which 
are styled by recent writaraj .the positive law of nations, or 
positive international law : concluding therewith my review 
of pmtimhw,m conceived with Its relations to positive 
moralitv, and to that dmm law which is Hie ultimata test 
of bothr 
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Of the Tables whieh Mr. Auustin drew out and distributed tc 
the members of bis class, and which with explanatory 
notes accompanying them were constructed with great care, 
the late editor (Mrs, Austin) was only able to find a few. 
Their purpose was to collate and explain the system of 
airangement adopted by eminent writers on jurisprudence, 
commencing with the Boman Jurists of the classical period 
and ending with Bentham. The following tables are 
abridged from the few which remain, and which were pub- 
lished by the late editor in the original edition of this work. 
To append at any -length the notes which accompany these 
tables would be hardly consistent with the purpose of the 
present abridgment. To present them as detached notes 
in an abridged form would be useless to the student. In 
the body of the present work, however, I have kept these 
notes in view, and in some instances borrowed largely from 
them. 
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The ArniDG-emerti which seems to iio,ve been iii- 


Jcs (law) FcBticcH 

(‘()uo«l ad Sfatnm Rei Romaim — ad /w&//re «tilia — »pt;cfat. 
Quod in .sacris, in i-acerdotibus, in magisfmtibtia consiistit 


Jus (law) afif pEitsoN AS 

^ertmett (otherwise, D& Pkrsonis — De 
Juke PERSON ARUM — DeCOKOiciosis 
(■HOMIK'IJM). 


■ Jus ^(law). qmmi ad Bes 
pertinet: (other%rise 
Eebcs). 


Dominium (in the large si^ilication^ : 

A class of Rights (their corresjKjnding duties oeiii 
plied) which contains the following pewera ; viz. — i 


>OMiNiUM rei singula;. 

Dtminiujn^ in the 
strict sense: Piuv 
PKIBTAS; or In Bis 

^^OTESTAS) 


JuiiA, sive JuriA m 
Be aliena : velut 
Semitusy Jus Pigm^ 
m, etc. 


The e:s,ercise of such rights by a 
person not entitled being tenueii 
respectively 


;;.FOSSBSSlb''' 


Quasi Fossessio 


and imparting corresponding rights 
against ail persons except the owner, 
and except persons in respect of 
whom the right is exercised vl 
dum^ aut precario 


Dominium Memm 

.UNIVKESITATEM:' ■ W- 
mmiiarnm : rffwt' 

Mmreddmtk^ , ' 
Peculii, etc. ' ' 
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teiided by tlie Imtitutional Writers. 


Jus (law) PitivATUM : 

(* Quod ad smgidormn utilitatem — ad pnvatim utilia — spectat ’). 
Oontaining — 1 


Jus (law) ijiiod ad Actiones 
pertinet: (otherwise De Ac- 
TIONIBUS.) 

A department exclusively conversant (accord- 
ing to the intended arrangement) with Civil Pro- 
cedure; blit (as given by Gains, and by his imitator 
Justinian) including the description of a few suh~ 
stantipe nghti and obligations. 


I 


Obligatio (in the correct signification). 

A class of Eights and Obligations which contains the 
following genera^ viz. : — j 


1 ) 31 . 10 ATIONES ex Contractu 
et quoM ex ConiraetUy viz, : 

1, Arising immediately 
from contracts and qnasi- 
contracts ( — Prbmiry Obliga- 
tions). 

± Injuries consisting in 
the non-performance, or in 
the undue j>erformance, of 
primary obligations. 

S. Obligathm arising im- 
mediately from those injuries, 
though mediately kora the 
violated primary obligations : 
«,p.the rights and liabilities 
w ith which an Action ex con- 
tracts is concerned. 


Obligationes ex De- Obligationes 

/icio, viz. ; quasi ex dslicto, 

1. DelictSj in the 
striet signification of 
the term : i.e., Damage, 
intentional or by neg- 
ligence (* dolo ant culpd ’) to ptra in rent 
(in the largest import of the phrase), such 
as Assault, Slander, Theft, considered as a 
civil injury, Forcible Dispossession i Deten- 
tion maia fide from the owner i trespass on 
another’s land : Damage, wilful or negli- 
gent, to his moveables. 

2. The Obligations^ incumbent upon the 
injuring parties, to restore, satisfy, etc.; 
with the corresponding Bights 01 Action, 
etc. which reside in the injured parties. 


Whether the Law of Crimes^ of Funisli- 
mentSf and of Criminal Procedure^ fell 
within the plan of the Roman Institutional 
writers, seems to be doubtful. 
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The Arrangement intended by the Roman Institutional Writer s (according to the opinion current 
amongst Civilians from the latter portion of the 16th tc that of the 18th Century). 
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\n pe^rsonam : viz. with nghts 
of action against the wrong- 
doers. 





yurisprudmce. 


TABIil 


„ .BxMbiting the Oorptw Juris (‘ Corps complex de 

, been coneemd 

.BIdnicipal,; or Iuteenal 'Law fie. Jes Civiijs, in one of Its 
ntimerous seiLsew] ; 

Containing—,, 


: DkOIT PO-LITIQUE p.-e. Jt’S FoBLICtlM] t 
Containing— | 


Droit Constitutionnd : 

Relating to 

1. The Powers of the Sovereign^ in the large and correct signification.— 
i.e. of the One, the Few, or the Many, in whom the Somrelgntg-^ihM 
supreme, unlimited, and legally irresponsible Command — resides. 

2. Dhtrihution of the Sovereign powers, where not united in a single 
person. 

S. The Duties of the Government (subjects or citizens) towards the 
Sovereign. 

A large portion of Constitutional Law is, strictly a branch of Mbrais. 
See * Troitea, etc.,* voL i. pp. 167, 326. 


Droit Civil (as oppsed to Droit [i.e. Law 
regarding primary Rights and Obligations'] ; 
Relating to — 


Rights In Rem, with their 
corresponding Duties ; 


Rights In Psesonam, or Ob Lie* a- 
; i:msa'strictO' smm : 

In which Department of rights ano 
obligations are comprised the following 
genem : %'iz.— . 


Obligations arising from Facte 
ou Convention (i.e. ex CoN- 
TRACru) : 


ObligatioBS arising from Bemin mpirkur 
Service mtirieuTf Se^mimhiiitS pour 
me permnne tkree, etc,) i.e. Quasi e,r 

Contractu)* 
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Droit ’) arranged in tlie order wMch seems to have 
hj Be^dham, ' 

International, or Exteenai4 Law [i.e. Jus Integrarum Gkntiuai] : 
Leiatiiig to tlie Rights and Obligations of Independent Political Societies 
towards one another, 

Tims considered, it is, strictly, a branch of Mhrals, See * Trails, etc: voL i. 
pp. Ids, 828. But, as enforced in any given Society by the Sovereign, or 
bupreme Power, it properly constitutes a portion of (national or internal) 

Lmo, 


Duoit civil (as opposed to Droit politique) [i.e. Jus Privatum] 

Containing — , 


Law regarding 

The Rights and Obligations of Per 
sons clothed with Political Powers in 
subordination to the Sovereign. See 
* Trades^ etc, ; * voL i. pp. 83o, 339, 346, 
etc. : Organisation Judiciairey Code 

Militairey Code de FinancCy Code ccc/c- 
siastiquey etc. 


CoDis General, ou Lois generales 
[i.e. Jus Rerum] : 

Containing — j 


Codes particuliers, ou MecneiU 
de Lois Particuliers [i.e 
Jus Personarum], 


Droit substantif [or The Law] ; 
Containing- 


I” 


Droit adjectif [or Law of 
Procedure ] : 

‘ Containing — 


Law of €wU Procedure ; 


Law of Criminal 
Procedure. 


Droit penal [i.e. Law regarding /Mj7/nes ; with the Rights and 
Obligations {secondary or sanctioning) which arise iirom in- 
juries] : 

Relating to— . 


Civil Injuries ; with the Rights 
of the injured parties or their re- 
presentatives and the correlating 
Obligaiiom, 


Crimes and Punishments ^ together 
witb the Satisfaction to the injured 
parties or their representatives, which 
(in the opinion of Bentham) it 
would be expedient to exact from 
the criminals. 
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Accession, title by . . 430 

Accident, a ground of exemp- 
tion from liability . . 285 
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-- Bentham’s * internal * and 
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— strict meaning of the term . 204 

— consequences ofj never willed 205 
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be wished , . , ibid. 
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— intended consequence of an 

intended future act not 
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— of God, a ground of exemp- 

tion from liability . 235 
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Ajscient lights, servitude 

not to obstruct , . 397 

Animaia lower, in wbat sense 
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are not governed by laws, w. ibid, 
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Afpkals,^ statute abolishing, 
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ciary law 323 

^ristocbacy, properly so 

caUed 92 i 

— different forms of . 93 

— limited monarchy a form of 94 

Vristotle, disinterested male- 
volence admitted or as- 
sumed by, n. . . 57 

Arrangeseest of Corpus J uris 
facilitated by division 
between law of persons 
and law of things . . 350 

Arrets jgdiciaires of the 

French Code . . . 314 

ARRte REGLEMENTAIRKS of 

the French parlements 

261,311,314 

Assvthemknt, a ground of 
action in the law of Scot- 
land, . . » 137 

Attempts to commit crimes, 

natuj'eof. . . # 215 

— arc evidence of intention . ibid, 

— or rather of a criminal con- 

siiium or cogitatWf «, . ibid, 

-- and as such are called (in 

English law) * overt acts * ibuL 

— whether intention without, 

ought to render the party 
liable to punishment ? . 225 

Auia Kegis was both a legis- 
lature and a court o^ 
justice . . . 267 

Autonomic laws, what they 

are . , . , • 261 

sometimes opposed to 

Public Law . . ,372 

DACON, Lord, his proposal 
D as to authentic records of 
judicial decisions 264 


Bab law. (See Imw)^ 

— motive. (See 3Iotwe) 

Bailee^ nature «'*f obligation 

which is incurred by 23Cl H uq. 
Bairns’ part, in Scutch law^, 
antiquity of the principle 
of division, n, , , . 34? 

I Besevolknce, Hartley’s 


hypothesis regarding, not 
necessary to 'the theory 
of utEltJ", a. . *. 56 

— but Important in regard to 

a sound system of ’ecluca- ' 
tion,.«, , , . . S8 

Bentham classes rewards 
under the name of sane* 
tions . ■ . .. . ■', .!S 

— imputes disinterested male- 

volence to h unmn imtu n% n, 57 
-—his mistake in blaming 

judges for legislating 76 

—the class of sa.nctio,ii.s 
which he terms * phy- 
sical * or * natural ’ . " . 80 

— his definition of the term 

* sovereignty ’ defective , 90 

— his error in styling forbeiir- ■ 


ances * negative services ’ 161 

— his -division of acts into * i.'n- 

ternai'’ and', ‘extenmi,* 
aaflfi. . ■ , ■ , 174" 

— this . division rejecteti by 


.Austin - . . . . 1 ibid 

— certain punishments styled 

by him * vktrlous * . . 253 

— what Is styled * Judiciary 

kw ’ by him . . .314 

— his statement that Judi- 

ciary kw consists at most 
of quasi-commands . 32? 

— bis division of General and 

Spcial Codes * , . 350 


— his inconsistency in adopt- 

ing the * occult property * 

^ theory of alSafa# , . 355; 

— • his criterion of stnltor, * con- 
^uences of the same 
Investitive fact* . . S56 

— his division of ‘ substantive 

-/■ and ac||-ocJdve !aw *' . ' ' ■ 374 

— a right of servitude styled by 

^ him a * feaefcioiiii right ’ . 390 

— his oriticiffla on the word 

‘tide* . . 431 

— teraas siigg«ted by him in- 

etiwi « . . 435 

— Ms terns too complicated 

for the pnrpcwe , ikki 
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BenthaMj his division of the 
component elements of a 
title into * principal ’ and 
^ ‘ accessory ’ facts . . 437 

— his miscelianeous head of 

^ titlm ' , . , , 441 

Bilateral conventitjns . 136 

Blackstose, his distinction 
between law and parti- 
cular command . , 16 

— his remark on the bind- 

ing force of the Divine 
laws * ... 73 

— ids argument that a master 

cannot have a right to 
the labour of a slave « 74 

— his confusion, between laws 

proper and metaphorical 
laws . . . SO 

— his distinction between le- 

gislative sovereign powers 
and executive sovereign 
powers .... 07 

— heerroneously translates * / us> 

personarum et rerum as 
‘ rights of persons and 
things,’ 118 172, 350, 402 

* - he recommends the study of 

jurisprudence . . .158 

— his erroneous distinction of 

civil injuries and crimes . 196 

— his statement that ‘ every 

person may know the 
law,’ untrue . , . 238 

— the sense in which he uses 

the word * sanction ’ . 253 

— his use of the terms ‘ writ- 

ten ’ and * unwritten ’ 255, 205 

— Ms account of the promul- 

gation of statutes * . 263 

— dvil and canon laws ranked 

by him with particular 
customary laws . . 208 

— his hypothesis about custo- 

mary law . 270 

— his notion that the depen- 

dence of law upon custom 
is a mark of liberty . . 272 

— conjecture as to his meaning ibid, 

— the remark false in any 

sense .... 273 

— his confusion about natural 

rights .... "292 

— nis admirable historical 

chapter upon English 
Courts of Equity . .311 

— his criticism on the decretes 

of the Koman Emperors . 321 
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365 


369 


Blackstone, his mixing up 
sifi,tus with the Law of 
Things .... 

— his division of the corpus 

juris into law regarding 
rights and law regarding 
wrongs rests on a false 
principle. . . . 

— nature of the rights called 

by him ‘ absolute rights ’ 

— correctly follows Hale in 

placing the law of politi- 
cal conditions in the Law 
of Persons 

— his method superior to that 

of the Koman lawyers, in 
so far as (in regard to 
contracts) he keeps the 
primary obligation dis- 
tinct from the seeondaiy 
or sanctioning obligation 
which arises from the 
Sreac/i of contract . 

— applies ‘ title ’ to a fact end- 

ing, as well as to one be- 
ginning a right 

— faults of his Commentaries . 
Bond, narrow meaning of, in 

English Law , 

Beacton, his error as to the 
terms ‘ written ’ and ‘ un- 
written ’ . . 265 and w., 266 

Brown, Dr., his theory of 
*wiir .... 
Butler, argument of his 
‘Analogy’ applicable to 
theory of utility 

— advocates the hypothesis of 

a moral sense . 

— but sometimes appears to 

embrace the compound 
hypothesis 

— disinterested malevolence 

admitted or assumed by 
him, «. . 
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pANON LAW ranked by 
U Hale and Blackstone with 

particular customary laws 268 

but is properly general . 269 

Capacities (with rights, &c.),^ 

constitute a status . 345-349 

Capita tria, not status , . 361 

Capital, accumulation of, 
advantageous to the work- 
ing classes . . 36 

Caput, definition of 163, 361 
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Casus or accident . », , • 

Causk or oriijpn of political 

government . • * ^-^2 

Chahcehy law, an appro- 
priate name for Englisli 
Equity . . • 296 

coi it fasted with Prse- 

torinii law « » . 

Child, righta of fatiior (>ver, 

are rights m pemwwim . I >86 
--but rights of father to cus- 
tody’ of, &e., are rights 
tn rem . • * . ibid 

-liabilitv of parent for acts 

of his , . . 248 

— gu(^e whether these lights 

belong to public or politi- 
cal conditions or not . 3G7 
CiOEKO, his perception of the 
true source of ciistomaTV 
law ..... 270 

— his birth dates the com- 

mencement of the series 
of classical jurists . 286 

Gives and gsntes used as oppo- 
site terms , . . 28i 

Civil, various uses of the word 
as opposed to criminal, 
military, ecclesiastical, 

&C:.. ■* . . 878 

Civil and canon laws 
ranked by Blackstone and 
Hale with particuiar cus- 
■ ■ tomaiy laws . . ■ . • ■■ ■ -■ ■ 208 

— but are pro|)€rIy ffeneml . 269 
Civil action in Scotland, ^the 

right to^ ^lgaini^t criminal 
exists although be had 

already been subject to a 

criminal action . * 187 

Civil injueiss and crimes, 
the distinction consi- 
dered . . 187,106 

Civil libeety, Faley’s defi- 
nition of , . .74 

—true nature of . , . Ill 

— implied in the term * right * 161 

— is the absence of legal re- 

straint • « 165' 

'Civil law^ use 'of the tern 

by Hobbes . . .155 

CmL ekogedcee, nature of 

Eomart . , . 297, 208 

Classical Jceiots, their dis- 
tinction between Jus gen- 
Hum cimk » • 8,9,51 

their false philosophy 75, 286 

— — true merits w'thdr writings ibid 


Classification. (Sm IJm ^- 
sim) 

— of natural objects, the cri- 

teria, of, involved in the 
full of the words 

‘analogy^ and ‘merta- 
phor* , . . 

■Code 'and Fandveta of dus- 
tinian, matter niirl ar- 
rangem'.nt of bOd, 3 in, 886 

— enormous Jaiili of these 
■■■ compilstiofis considered 

■ as a code In the niotlfern 

sense of the Word . . dJd 

— whatuiiderstWKi by, Its mod- 

■ era times ' / „ . . ,|pii 

— the^que.-tion of codifieatioH 

discu.sse i , . at 

— codification considered in 

■ -the- abstracd, and in the 
■ concrete, meaiimg . at- 

■ tached . to these expres- 
sions . , , . ■ 88'I 

— in the abstract, practicable ibid. 

— ■ and ex|;*edient ■ . * , 382 

— the question ctm- eros the 

form, md not' the matter, 

■of law . . . . ' ■ ., iMd 

■— 'obj-ections.to' codification .la 
the abstract, mil a,n- 
swers . .. 

— objection of incompleUTteas 382 

— objection of Hugo . . 888 

— objection of ill sacoeas of 

: .French and Frussiaii , 881 

— 'defects of these ccmIcs . 385 ei tef, 

— Fieneh and Frwbm, not 

codes in the rocnkrE sense 3li7 

— Prussian, is founded on the 

■ ■ .common law of Germany S3i 

— supplement to that code . 888 

— .extreme haste with iidch 

the French Code was 
drawn up , . did, 

— failure of these codes ex- 

aggerated . . . 880 

— Sav{gpy*8 objections ex- 

amined , . , 880 €t sef . 

— considerations upon which 

the question of eodlfica- 
tion ought to be dis- 
cussed , . . 341 

— advimfeages which would 

ensue from a good coc|« . 342 

— dispute of Savigny and Thi- 

' , bait upon the subject of 
eodificatloa , . 348 

— Gemmii mercantile code 851 


index • 


COD 

PAGE 

Code, past transactions com- 
monly exempted from 
operation of a code, n. . 353 

— mercantile, would be little 

affected by this circum- 
stance, w. * . . iind. 

Codification, (See Cocfe) 

— considered in the abstract 

is practicable . . . 831 

— and expedient . , . 332 

— objections to, examined 332-341 


— considerations on which the 

question of, at a parti- 
cular time and place, 
ought to turn . . . t41 

CoiSNiTio, in Roman law . 299 
Collegia, laws hiade by . 260 
Colonial Legislatuees,. ■ 
laws made by . , . 260 

CoxmAND, duty implied by . 8 

— meaning of the term . .13 

— duty and sanction insepa- 

rably connected . . l3 

— laws or rules distinguished 

from particular com- 


mands . . .8, 13-15 

— revocations of commands are 

not laws .... 17 

— of a sovereign. (See Sam* 

reign) 

Common Law Procedure 
Act (1854), § 78, dis- 
cretion of judge to en- 
force specific delivery . X71 
Common Sense, (one of the 
terms s* moral sense), em- 
ployed to express a theory 
of the index to the Divine 
commands , . 22, 44 

Commons, House of, possesses 
a portion of the sove- 
reignty , . . . 96 

— powjrs are delegated abso- 

lutely by the ^nstituents 
to the members . . ibid, 

— bat subject to an implied 

trust ... 97 

— the performance of that 

trust enforced by moral 
sanctions only. . . ihid. 

Commonwealth or republic, 

meaning of the terms, n, . 94 

Compassing, meaning of . 214 

Competition of opposite 
AN A L( >GI ES, Paley’s re- 
mark on . . . . 320 

made an objection against 

codification by Hugo . 333 
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Composite State distin- 
guished from a confedera- 
tion of States . . 101,103 

Compulsion, physical, distin- 
guished from sanction 221-223 

— a ground of non-imputation 248 
Condition. (See Status) 
Condition precedent, cri- 
terion of, is arbitrary 420, a., 

425 

Condominium, or concurrent 

right of property . . 38S 

Conduct, human, is guided 

by rules ... 26, 28 

— and by authority . . S3 

— utility is not the test of it . 52 

— but the index to the Divine 

commands regarding it . ibid. 
Confederated states, sys- 
tem of • , . 101 

how it differs from a 

federal government . . 103 

Conscience another name 

for moral sense , 44 

— an expression founded upon 

hypothesis as to the index 
of Divine Commands . 45 

Consent of the people, in 
what sense governments 
exist by • . . . 126 

— — in what sense govern- 

ments originate by , . 127 

Consilium, or compassing 214 
Constitution, theory of 

British, as to represen- 
tation . . . . 97 

Constitutional Jealousy, 

its unequal application . 311 
Constitutional law, mean- 
ing of ... . 106 

distinguished from ad- 
ministrative law , . 367 

Constitutions, edictal, of the 
Roman emperors in their 
legislative character . 258 

— decretal, in their capacity 

of sovereign judges . . 259 

Contingent rights, the dis- 
tinction between, ana 

vested rights 419-428 

CoNTRAirr, false assumption 
that government is based 
on m 

— rights arising from, are 

Jura in personam . . 178 

— and conveyance may be 

contained in one instru 
ment 181 

\ I 
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CoNTKACT^ intention of parties 

to, what it means . . 2iS 

— role of evidence, when me- 

dium of the emsensus is a 
writing . . » *217 

— in cases of breach of, the 

culpable intention gene- 
rally manifest * 234 

its place in Outline of 
Course of LtHJt ores . , 446 

CoNVEKTioK, nature of . . 135 

CoHV'EYANCB aiii! contract, 

■when effected by the same 
instrument * . *181 

Convey AKCER f^ practice of, not 

a source of law . , 275 

— but their practice adopted 

as law by judges . . 324 

Copyholders, originally the 
slaves of the manorial 
estate ■ • ■ . . • 4J8 

CoitPORATrs bodies, laws made 

by 260 

Corpus Delicti . . . 228 

CoRPUvS JURIS, best arrange- 
ment of, founded on the 
distinction between the 
Law of Things and the 
Law of Persons . . 340 

— — other possible divisions 

of , 350 

inconsistency of the 

method of division mlopted 
by the Roman lawyers 
and by Blackstone . , 862 

logical defects in ail ar- 
rangements of, hitherto 
made .... 876 
Courts of Justice, their 

decrees are laws . . 06 

their powers of legislation 

properly so-cidled . . 260 

Covenant or pact, as the 
foundation of goveni- 
ment, the hypothesis dis- 
cussed . • . 128-140 

Crime, poverty an incentive 

to . . . 87 

— punishment for, in Scotland 

does not supersede right 
to civil action against the 
criminal, n, , . . 188 

Crimes and Civil Injuries, the 

dtstinction between . 196 
— Juris gentium, and Jure civUi 291 
Criminal Jurisdiction, in 

whom it resid^'d at Rome 297 
Criminal la'w, place of . 870 
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■ Criminal LAW not within the 

. scope of J'ustinlan’s In- 
■stitntes .... 371 
Crown, servants of, legal re- 
. mMles against, 71. . Til, 121 
Cruelty, duty to refrain from J95 

CUJUS EST SOLUM KUUa mT 

■ UStiUK AD CNKLUM . 414 
Ct-LP.\, meanings of , 21 1, 212 

— restricted applieaticin of the 

termj.especialiy by iTinii- 
nal lawyers . , , 225 

— Feuerbach’s analysis of the 
... tenn . T . 226' 

■ — Hosshlrfs analysis of the 

. tern » , . , 226 

Custom, origin and traaamuta- 

into law . . ' ,. . ' . , ' ' ' 10 

■ ~ is only a moral rule imtil 

.. estahlished as law by the 
sovereign, .either judici- 
ally or bydireet legislation 260 
■ — this clearly perceived by 

Cicero * . .270 

— d.ocs .not necessarily origi- 

nate or ctmtinue through 

■ the consent of the pe<»ple 272 
CUSTOMA.RT LAWr is psitlve 

law fashioned by judicial 
legislation on pre-existing 
custom, •■. ' . .. . . 72 

is unwritten law, accord- 

■ .ing to Mwiem Civil iana, 261 

— — and according to Justi* 

, uian , , . . , , . . 2S'4 

— ■ — division of, Into two ■ 
4mm .... 268 
. the hypothiwis that cus- 

tomary law obtaki as 
..■ pomtivelaw without the 
sanction of the sovereign 
■ . power , V '. ' « 270, 

absurdity of the hypo- 
thesis . , iMd, 

——"this .hypothesis suggested 
by a passage m the 
■ Faudects . , .271 

\ — BIftckstone’s attempt to con- 
nect customary kw with 
the notion ol poHtiwl 
libcTty . . . ,272 

Customs^ laws originating la, 
not distkguisfetble from 
■ others in respect of their 
source . . * .261 

B IBT, narrow meankgof in 

JEuglish law . * 229 
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Decisions, process oi extract- 
ing law from . . ,815 

Declaratoky LAWS are often 
.• ■■ imperative ■ ' . 

are not laws proper . 

ought to be classed 

with metaphorical ( 

laws , . , . 81 I 

Decree of a Court of Jus- ’ 
tice, a law proper . . 98 j 

Deceetes of the Roman Em- ' 
perors .... 259 

— Blackstone’s remark con- 

cerning them . . , 321 

Definitions of leading terms, 
importance of their being 
given distinctly . 151 

— absence of, in the French 

and Prussian codes 335, 336 
Delay (mora) . . . 233 

Delegation op political 

POWER to subordinates . 95 

to representatives . . 96 

Delicts and ^Masj-delicts . 248 
— - as causes of rights and duties 453 
Demand, doctrine of English 

law that the action is a . 231 

— the moral sanction which 

prevents this advantage 
being used unjustly, ». . 232 

— consistency of Roman law 

in requiring, before action 238 

— witiiout, a person is not in 

mora .... ibid. 

Democracy is one form of 

aristocracy . 93 

— how the sovereign powers 

are exercised in . , 96 

— what is meant when called 

a /ree government , ,112 

— Hobbes* remarks on . .114 

Deontology (See Ethics) 

Descent . . . 407 

Desire. (See Act, WiU) 

— an obligation to desire not 

possible .... 218 

— explanation of the supposed 

conflict between, and will 219 
Despotic and free govern- 
ments, ditlerence between 112 
Determinate body of persons 67- 70 
Digest, Roman, materials on 

which founded . . 306 

— arrangement of, unscientific ibid. 

— enormous fault in Digest and 

Code if together viewed 
as a"* code in the modern 
sense 316 
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Dikaion, meaning of the term, 

n. . . . . 198 

Direct Legislation distin- 
guished from oblique 
method . . . . 26f 

Disinterested malevo- 
lence imputed to human 
nature by Bentham 57 

admitted or assumed by 

Aristotle and Butler . ibid. 

Disposition, power of . . 412 

Divestitive facts . . . 428 

Divine law, what it is . 5 

— its resemblance to positive 

law . . . . 7 

— partly revealed and partly 

unrevealed . . . 8, 21 

— IS the test of positive law 

and morality . . . 9 

— hypothesis regarding the 

index to it, so far as un- 
revealed . . . 21-58 

Divine right of a sovereign 

against his subjects . . 118 

Division, tripartite, of move- 

able goods . . . 313 

— between Law of Things and 

Law of Persons . . 345 

— of corpus juris into Law of 

Things and Law of Per- 
sons identified with Ben- 
tham’s division into Gene- 


ral and Special Codes . 350 

— inconsistency of method of, 

by Roman lawyers and 
Blackstone . . . 362 

Divisioxa niain, of Law of 

Things . . . .371 

— of Law of Persons 459 

Divorce, action for, an action 

affecting status, n. . . 190 

Documentum, meaning warn- 
ing 251 


Dolus .... 209-212 
DoMiNiUM,the term ambiguous 184 
— and obligation the distinction 
made* by the Roman 
Lawyers misunderstood 
by authors of the French 


Code . , 335 

— and servitm . . 385-389 

— considered as opposed to 

jura in re aliend . . 402 

— the strict meaning of the 

term defined . . 412 

Droit ECEiT . . . 264 

Drunkenness, no excuse in 

English law , 247 
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Duties. (See Obligaiim') 

— are correlative to commands 12 

•— are relaf ire or ab.'solnte 161 

— relative, in respet't of their 

remote purposes are abso- 
lute duties - . ^ . 195 

— difference between relative 

and absolute duties . 197 

— absolute duties divided into 

three classes . . . ibid. 

— legal duties Sow from com- 

mands of the sovereign . 198 

— objects of . . . .199 

— difference between positive 

and negative duties . 217 

— immediate and remote 

objects of duties . . 224 

— and rights may arise as 

legal consequences of in- 
tervening facts . . 431 

— mav arise zx lege imme- 

diate .... 433, 439 

— arising from crimes . . 458 

Duty (see 05%ution), meaning 

of the tenn . . .8, 12 

— implied by the term * right * 1 60 

— the teiTOS * injur}’ ’ and 

* guilt ’ contradictory to 
the term * duty * . . 227 


E asement, application of 

the term ... 391 

— incidents of . - 178 

- the tenn, is not applied to 
all aervitndes . . .391 

— distinction between, and 

projii a prendre , 394 

EmcT, PuKitorian, history 

<rf , . 201,263,305 

— Perpetual . . . ,801 

— change made by Hadrian , 305 
EuICTAL CONSTITUIUOXS of 
Roman Emperors in their 
legislative character . 258 
Edicts (praetorian), general 

and special . . . 800 

EuDOJf, Lord, hiy udgment in 

Stockley v. Hockley . 239 

— his reluctance to extend a 

rule. . . . . 325 

Elegantia, meaning of the 

tenn as applied to law 828 
Emperors, Roman, legislated 

directly by constitutions 258 
— and indirectly by decreta 

and rescript . . . 259 

ibai'HYTBUSis 401, 418, 414, 417 
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'* Exemt has kg eight/ 

meaning of the plirase • 278 
Equity, meaning of the term 
as applied to jus pneto* 

. rium ■ .* . ■ ■■ 283 

— various meanings of tlie 

tenn . 293-295 

— as a department of law , 296 

— History of English Courts of, 

well given by Biaekstone 311 

— difference beiween Homan 

and English . . , III2 

Error as an excuse . 236 

Estate (Mtuius% consistently 
applied in the hlnglish 
language to mg bundle 
of rights, &c. . . * 355 

— • the proper expression, ac- 
coming to English law, for 
certain rights in land 384, 386 
l^TAT (status), Benthaui’s de- 
finition . ■ . . * '. 355 

Ethics, why the science makes 

slow progress ■ . . . * ' $4 

— leading principles of, might 

be attained by the multi- 
tude ' . . • . . 38 

— ■ Importance of ,wide-«pi*ead ■ 
knowledge of . . . 39 

— might lie made to rank with 

sciences capable de- 
. monstration .* ■ 41 

— Locke’s opinion to that effect i5t'il 

objects of the science • , . 6 1 

Evajss* Pigesst, his remarks on 
the rule of English law' 
which allows the action to 
take place without pre- 
vious demand . , .231 

KvimTS are simple or complex. 173 

— * fact* and * incident ’ some- 

times ^onjmoiis with 
‘event’ . * . . 174 

.Evii>»HCK(Mftii Act), a. . 242 

— a part of tide . • * 429 

Ex 003STRACTU and MX Alieio, 

■ obligations and actions 236,446 
Ex titles .... 446 
Executive functions . . 95, 97' 

Exempt i€»H from Mabiiity, 

grounds of . . 2S6-249 

EXTERRIVE IJsrrKBPRKTATIOK. 

, equity as meaning . 294, 


CT, meaning eff 174 

Eacti,., »» 0»A»TiA, an 

excuse .... 234 



Index, 48 5 


PAoa 

Facui.taSi used to define 

^ngM^ .... 190 
Faculty, the term ‘ right ’as 
me^itijir faculty’ ex- 

plamed, vt. , . . 118 

— erroneous us* of the term 

to define status , . 358 

Fashion, laws of, improperly 

so termed . . . 6 

— laws set by, are rules of 

positive morality , , 65 

Fatalia (daumd) . . , 235 

Blather, his right in as well as 

against the child . . 187 

Fear of punishment as an in- 
centive to duty . . 219 

— of death a ground of exemp- 

tion .... 248 
B'ederal government, na- 
ture of . . , 101 

— how it differs from a con- 

federation of states . . 100 

Feudal tenure . , . 416 

Feudum, origin of the word . 417 

Fictions, reasons for their in- 
troduction . . 308 

Fictitious or legal persons. 

(See Persons) 

Figurative laws, (See 
Laws^ Metaphorical laws) 
F 1 LIU 8 FAMiLiAS, not, like the 

slave, called a thing . 188 
BVjolhardiness. (See Bash- 
ness) 

Forbearances wrongly styled 

negative services . . 161 

— included in the term res , 167 

— - meaning of the term . . 174 

— rights to . . . 189» 193 

— are not willed, but in- 

tended .... 206 

— what <.re motives to . . 207 

— how distinguished from 

omissions . 207 

— in relation to injuries . . 224 

Foreign Sovereigns may 

sue in their sovereign ca- 
pacity in the English 
Courts of Law and 
Equity, a. . ' . 122 

Foreigners. (See Feregrini) 

— amenable to the law of the 

country in which they re- 
side ... 144 

— property of, law may be 

executed against . . ihid, 

^ their peculiar position in 

ancient Rome . 278 
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Forsiula, Roman procedure 

by . . . .297 

Fountain^ or sources of law, 

meaning of the phrase . 254 
Fr^ince, the occupation of, 
in 1815, by the allied so- 
vereigns did not consti- 
tute a sovereignty . ■ . 83 

Franchise is a right in rem 
not exercised over a de- 
terminate subject . .189 

Frederic the Great, of 
Pi-ussia, his position in 
the German Bhnpire . 101 
Free Government, nature 

of . . . ,112 

French Code. (See Code) 

French Law, sale of an im- 
moveable in . . .181 

French revolution, changes 
wrought by, in state "of 
Europe . . . . lOO 

Fungible things . . . 170 

Future RIGHTS in rem distin- 
guished by nature of the 
contingency on which 
they will take effect in 
possession . . 419 et seq 


AIUS, he uses the terms 
persona'* and ‘Aowio’ as 
synonymous expressions 162 

— his title de condicione ho- 

minum .... 172 
General and Special 

Codes . . . , 350 

General customary laws . 268 
General Constitutions 
were laws of a universal 
character made by the 
Roman Emperors . , 259 

General good an aggregate 

of individual good . . 53 

— — individual good not to be 

neglected for the . . 53. 54 

General opinion. (See Opi- 
nion) 

General utility (See 
XTtility) 

Gens, meaning of the term, n. 9b 
Gentes and Gives used as 

opposite terms , ■ . 281 

Gentium jus. (See Jus gen- 
Hum) 

Gentz, F. von, his mistaken 
views of the origin of 
government, n. 140 
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Oehcs, how the term has heea 

applied in jiirispradenee , 170 

Geemai? Bu>?b, steps of traus- 

forinatioB into Empire . 104 
C^EEaiA5?ic<>-E<>MA2? Empire, 
states conif')Osiiip:, how 
far independent . 100,104 
German jurists, misappliea- 
tlon bj certain, of Kant’s 
language as to svbjeci 
and objectj n. . . ' . 118 

German philosophers, cer- 
tain. their false views m 
to origin of government . 139 
German Mercantile Code . 353 

Gilbert, C. B., his historical 

account of Equity . . 312 

Glanvillj::, his use of the 
terms ‘ witten ’ and * un- 
■ , written,’ n, . . ■ 265 

GO 0 , law of. (See Divine /aa?, 

Laie) 

— act of, a ground of exemp- 

tion from liability . . 235 

— not a source of positive 

■kw. - . .. , . 276 

Godwin, his mouirr concern* 

ing political jukice, n. . 56 

Good. (See Cenerai Gvod^ 
Fn&lic Goad) 

— and bad motives. . . 54 

— and bad laws . , .61 

— name, right to, is a right ia 

rem , . , , . 188 

Government, duty of obedi- 
ence to estabUslied . . 29 

•-when resistance to, justified ibidL 
-succession to supreme 
vernment having stability 
must be by a generic 
mode .... 70 

— forms of supreme . . 92 

— ^ federal 05,101 

— nature of free . Ill 

— views of Hoblies on, misde- 

scribed as an apology for 
tyranny, . ♦ .114 

— compared with views 

French (Economists, a. . 116 
•“ a sovereign government has 
no legal rights against its 
own memwra ... . 115 

— of India, not a supreme go- 

vernment, . . . 121 

— origin or causes of political 

government . . .122 

— ends and purposes of politi- 

cal government, ». . 123 
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OoVKENMKNT, permanence of 
political govemment, 
cause of . . . 125, 127 

— the position * that every 

government arises an’d 
continues through the 
people’s consent’ exam- 
ined . 126 ii scy. 

— this hypothesis is a lictioii 

approaching to art impos- 
sibility* , ' . . , !35 

— false views of certain Ger- 

man philosophers on , 139 

— dlvishm of .sovereign govern- 

ments into governmciiLH 
de Jure and govern men ta 
de/atio . . ... , 141 

Grotius, his confusion of posi- 
tive morality with what 
■ morality ought to be 'id 

— his definition of the term 

‘sovereignty ’ilefective . ■ 00 
GtJABmAN, rights of, over 
. -ward are rights m per- 
sonam .... 186 

— but rights of, to eiistcjdy,&e. 

of ward, are rights in rem ibid. 
Guilt. (See Injury) 

— analysis of . . . . 224 

-■ restricted application of the , 

term, espeeiallj by. cri- 
minal Iawy.er8 . . . , 225 

Feuerbach\s analysis of the 
■ , ■ term . . . . . 226 

— Bosshirt’s analysis of the 

term . .. • „ iUd 

H abit, the term wanting li 
■ precision * » . . 86 

Haiiitatio Isa modilied wsii- 

fmet . . . ,400 

Habitual obeihenue to a 
detcnnlfifite common su- 
perior 'a distinguishing 
mark of sovereignty 82, 811 
— ^ emus® of . . . .122 

— cause of, in m mdigkimtd 

society . . .124 

!I.«REi>iTAsjaee« . ,166 

Hale, Sir M., erroneoualy 
translates *Ju$ person- 
arum et rerum * as * ri^tts 
of persons and things,’ n, 118 
— his of the terms ♦writ- 
ten ’ and ♦ unwritten * 255, 266 
— civil and canon laws ranked 
by him with pmrtivmiur 
castomarr kw« 268 
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Hale, ais hypothesis about cus- 
. .^ tomaiy law . , . ' 270 

— Ms reputed share in di*aw- 

ing the Statute of Frauds, 
n. . . . . . 342 

— his correct an*angement in 

regard to public law . 360 
— , his coi-rect designation, ■ 

‘Pleas of the Crown ’ , 371 • 

— his analysis of English Law 462 
Half-sovereign states . 100 
Hartley, his hypothesis as to 

benevolence ... 56 

HsEbLESSNESS, why neces- 
sary to analyze . , 199 

— how it differs" from negli- 

gence . . * .208 

— how from intention . . 209 

— a component part of injury 224 

— but is not of itself injury 224, 226 
Heineccius, his notion that 

the legislative power of 
the Prcetors was usurped 807 

— his en'oneous definition of 

status . . . * 364 

Heirs, meaning of the term . 407 
— ^some classes of, in Roman 
law, not fully invested 
without acceptance 439 
Historical School of law- 
yers in Germany . 844 
Hereditaments , . .168 

Hobbes, his definition of the 
term ‘ sovereignty * defec- 
tive. . . . . 90 

— his position that no law 

can be unjust, n. . . 108 

«— he asserts that sovereign 
' power is incapable oflegal 
limitation . . ^ . 114 

— the main design of his writ- 

ings misunderstood, 114 

— his doctrine compared with 

that of the CEconomists, 116 

— his definition of ‘ legislator * 141 

— his dictum that the habitual 

tear of punishment makes 
men just .... 220 
Honour, laws of, improperly 

termed laws ... 6 

— they belong to the positive 

moral rules which are set 
by general opinion . 66 

Hooker, his confusion of laws 
proper with laws meta- 
phorical . . . .80 

House of Lords as a Court of 

Appeal 99 
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House of Lords, its judicial 
power derived from the 
Auta Megis . . . 367 

Hugo, his expression, ‘ the 
philosophy of positive 
law,’ borrowed by author 148 

— his inconsistency in object- 

ing to a code . . . 310 

— his objection to a code criti- 

cised . . . 333 

Human actions, the tendency 
of,.' .. 

Hume’s ‘ Principles , , ' , of ' ■ 
Morals/ he appears to 
admit that some of our 
moral sentiments are in- 
capable of analysis . 47 

Hypotheca, a species of Jus 

inrealiend . . . 416 

Hypothesis of utility. (See 
Utility) 

— of moral sense. (See Moral 

Sense) 

— of original contract as a 

basis of government. (See 
Government) 

— compound or intermediate . 50 


TGNORANCE as an excuse 236 
X Ignorantia jurisj not 
generally admitted as an 
excuse . . . 237 ei seq, 

— reasons commonly assigned 

for the rule . , . 238 

— this ignorance inevitable in 

regard to judiciary law - 326 

— the same evil may exist in 

regard to Statute law if 
bulky and made by bits . 327 
Illegal distinguished ^ from 

‘imconstitutionaF *. . 106 

Immoveable, sale of, accord- 
ing to French law . 181 

Impartiality, hitherto a 

rare virtue . . 39 

Imperfect laws, nature of . 18 

Imperfect obligation, 
Fquity as meaning the 
performance of . . 295 

Imperial Constitutions 
were laws made by the 
Roman Emperors in their 
sovereign capacity . . 258 

Imperitl^., liability for • . 248 

Imprudentia . . . ilnd 

Imputability. (See Injury) 224 
Inadvertence . . 230 
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l25Ci]DE??T sometimes, hut not 
clwaya, sjnonymons with 
event ^ . . 174 

llfCORPoitEAL, and corporeal, 

division of Thmg!» into , 1C7 

iNCOFiPOIiEAL HBREWtA- 

MKNTs in English law * 108 

Independence necessary to 

sovereign tT' ' . . ■ . S2 

Indepbni»ent Natural So- 
ciety . , , , 85 

Independent political so- 
ciety implied in the 
tenw * sovereignty ! . 82 

a habit of oliedionce to a 

certain and cotnmon su- 
perior ariiii the in<lef)ea- 
denoe of that .superior, the 
distinguishing marks of. 83 

considerable number es- 
sentia! to . , . 88 

notwit hstamiing vague- 
ness, tht-dehnithui is a<le- 
quate as a general detini- 
tion .... 144 

Indstkr.minatk and determi- 
nate bodies, distinction 
between , , . . 67 

Indk.x to tii“ interpretation of 
law, (See futerpretttiittn) 
iNimX TO THE DiMNK roM« 

M A S I >s. ( S(*e / ntt'rnut- 

diute Moral 

— nature of . . * Set sey. 

India, examples of transmu- 
tation of "*U[atom into law 
in xi 

— Acts pas.sed by G. G. of, 

in Council . • . *260 

— feudal customs in , 416 

Indian Evidenck Act cited 

in iilustnUkmof the three 
cIassbs of presumptions, «. 242 
as an example of codifi- 
cation, n. , . , 334 

Indifferency a desideratum 
in pursuit of ethical 
science .... 39 

Induction of the ratio deoi~ 
dmdi of decisions some- 
times confounded with 
the rules for the inter- 
pretation of statute law . 316 
iNELTOANTIAjlin# - . 269 

Infani'y, a ground of exemp- 
tion from liability , .246 

Infkkioe, superior, &c., im- 


fNT 

PASE 

piled in the terra * com- 
mand’ . . . . 17 

•NFOItTUNIUM . . . , 212 

. Injunction analogous to Ro- 

, man interdict . . . 298 

lN.iuitiEs. chdl, distingiii.slied 

from crimes . . 106 

Injury implied in the term 
• , fright’ . . . 160 

— right arising from, i.s al- 

ways a right in persmmm 179 

— what*. expre.ssitm:s are in.- 

volved with the term . 199 

— meaning of . . 223 &i seq, 

— and guilt, these terms are 

the contradictory of tiic 
terms ‘duty’ and ‘obli-: 
.■gallon* .. . , . 221 

— intention or culpable inad- 

vertence is of the essence 
of . . . . . 229 

— without intuition or iiiad- 

verfenct*, e.xarapie of, in 
English law . . , 230 

— brea<:h nf contract is, . . 234 

— every right of action Is 

6>unded on . . 376 

In.ius'iici*;. analysis of the 

term, . . .108 

Innate I‘ha<th‘ai prjn- 
I’HU.KH, an cNpre'-ion 
r«»undwl on hypothesis as 
to the index of Divine 
comuinnds ... 44 

In REM. meaning of the e\;- 

preashm in rrm) 185 

In kem . — m rigliw . 

(S<‘e Rights) 

Insanity, a gr»*ufid of exemp- 
tion from lintnllty . . 246 

.Instini'T,' moral, »m expres- 
sion ftnmdtal on hypo- 
thesis as Ui the Index Otf 
Divine commands , . 44 

— the worti merely expresses 

a negation ... 45 

iNSTiKtTTs animals, lTlpkn*a 
mktahe in classing them 
with laws • . 79, 288 

Institutss or Justinian, il- 
Iqsfical arrangeraent in , 878 

— limit the termi sermtm to 

real aervitndea • 491 

Ie&wlateb^ acta are not, . 23 

iNTasmoN ImpiiedI in the tern 

‘ri^ht* , 166 

-—‘motive* iraph^ in the 

term - « « iBid. 
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PACK 

Ini KNTK N, analysis of, neces- 
sary in a treatise on juris- 
prudence. . . , 199 

— considered . . . 203-207 

— distinguished by clear line 

from ne;;di^^ence,&c. . 210 

— the term * dolus ’ as rneaning 

‘intention* . . , ibid. 

— in re^rard to future acts ex- 

amined . . . 212-214 

— of legislators, testators, and 

contnifting parties . 215-217 

— is a component element of 

:■ injury . ' .■ ■ . 224 

— but is not of Itself injury 224, 225 

— this applies equally in case 

of breach of c<jn tract . 234 
iNTKunKT, procedure on . 298 
IXTKEM KI U ATIi H V $'< >TH KSIS 
between theory of utility 
and hypothesis of a moral 
sense . . . 60 

IxTEKNA rioNA!- LA w.confused 
notions of (See Piisitwe 
Intermttio/uil Morality) . 74 

iNTKunKKTATJoN, statutes 
pas.sed for purpose of, are 
ntd strictly laws . . 17 

— Spurious kind of, called ex- 

tensive . . . 294, 319 

— of statute law, principle of. 316 

— differs from induction of 

jutliciarv law . . , 318 

I N VEST! TIVK facts , . . 428 

JiiKic, rights arising, 439 


TACTITATION of mae- 
KiAUE, Hction of, is m 
action affect) nu Status^ n. 190 
Judex, his office and duty . 298 

— his functions like those of a 

referee in English proce- 
dure, n. . . . 298 

Judge-made law, * 76 

— the sovereign is the author 

of, ..... 99 

— the phrase objectionable, 

although Bentham’s 267 
Judged their legislative power 
(See Judiciary Law') 

— Roman emperors exercised 

the functions of, directly 258 


Judicial decisions, laws 

made by, . , . 260, 316 

Judicial legislation, ground- 
less objections to, . . 322 

— disadvantages of, . • 325 
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Judicial notice of certain 

customs .... 268 
Judicial powers may be re- 
served by sovereign to 
himself . . . 259, 266 

— but are commonly dele- 

gated .... 269 
Judiciary law injudiciously 
spoken of with disrespect 
by Bentham . . 76, 267 

— —considered as contrasted 

with statute law 314 ei seq. 

the form or mode of its 

expression , . . 314 

mode of extracting it 

from the detusions . . 315 

Imw the process of ex- 
tracting, diders from in- 
terpretation of statute 

law 316 

absurd fiction of its 

being merely declared by 
the judges . . .321 

— — Bentliam’s objection to, 

answeretl . . 322 

Sir S. Bomilly’s objec- 
tion to, answered , 323 

another current objec- 
tion to, answered . . ibid. 

influence of private 

• lawj'ers up(»u, . . . 324 

checks upon judges in 

construction of, . . 325 

— — tenable objections to, 325 rt seq. 
first tenable objection, 

it is implicated with the 
spe<*ialtie« of the parti- 
cular case . . . 325 

second tenable objection, 

made in haste , . 327 

third tenaide objection 

it is ex post facto , . 328 

fourth tenable objection, 

no fixed test of its va- 
Ii<lity .... ibid. 

an evil not inherent in 

judiciary law, it is not 
attested by authoritative 
documents . - . 328 

fifth tenable objection, 

its rules wanting in com- 
prehensiveness . . ibid. 

sixth tenable objection, 

the statute law founded 
on it is unsystematic ibid. 
evils ofi might be reme- 
died by a code , ,331 

its rules are the rationrs 
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deeideiuli of the cases, 
and these it is possible to 
, extract ■■ . . .331 

JtJBA m BE AEXExl, the term 

dednecl ' . ^ , . 413 

^ — what classes are marked 
!)y expositors of the 

Roman law . . ibid, 

I, Servdm . . • ibid. 

!2. J*}mphi/ieu&is . . 414 

3. Supe^cidH . . ibid, 

4. Jus pignoris et hypo- 

ihecm . • ■ ■ . , 415 

Jtnas iciXOKAXTiA considered 
with reference to the 

grounds of non-impnta- 
. vtion.. , . ' . . . 238 et seq, 

tJuBisDiCTiox voluntary and 

contentiGue . . 377 

JuEisPBUBrocE, its province 

determined . . 1-147 

— positive law is the appro- 

priate matter of, 5, 7, 61, 148 

— absurd definition of, by 

Ulpian in the Digest . 75 

— general dtstinguished from 

particular , . .147 

— often implicated with science 

of legislation , , . 152 

— importance of its study . 156 

ifuRiSTS, classical, (See Clas- 

sicd Jurists') 

Jus (See Laiv)f ambiguity of 

the word, «.. . ,118 

Jus ACTiONUH, should be dis- 
tributed between tlie Law 
of Things and the Law of 
Persons . , , . 363 

Jus Aj> REM, the phrase am- 
biguous . . . .183 

Jus Oentium and eMkf dis- 
tinction by the classical 
jurists equivalent to that 
made by modem writers 
into Law natural and 
positive . , . .51 

of the older Roman 

Law . . 277-285 

of the Institutes and Pan- 
dects ^ . . 285-287 

— — as meaning positive inter- 
national morality . . 288 

Jua IK PERSOKAM distin- 

^ished from jf?«E m rem . 176 
* ilJuvStrations of .178 ei $eq, 

— — a right founded on a 

contract is . , 178 

a right of action is 179 


. , JUS 

mm 

Jus IK PERSONAM, every, is a 
right to acts and forbear- 
ances and to nothing more 180 

right of father, guardian, 

or master against child, 
ward, or servant, is .186 
Jus IK REsi, a riglit availing 

against persons generally 1 76 

meaning of the tenn 

ibid, 381 

the duties which corre- 
late ^with, are always 
neyatwe » ■ . 177 

— — illustrations of 1 77, 1 7S 

— — sometimes arises from, an 

incident which is styled 
a contract, but whxtfh is 
also (or in fact) a con- 
• . veyance .. , , ... 181 

right of father, guardian, 

or master iwer child, 
irard, or .servant Is . . 186 

may exist without de- 
terminate subject; ' , 188, 381 

€.g, rights to reputation, 

in 0 n 0 p o 1 y, franch ise, 

■ status , . . , 188 ei seq, 

division of rights in rem 38! 

over persons belongs to 

■ the law of stains . . . ■ , 382 

— — distinction of rights in 

remover tilings. into d>- 
ininium and serpitm ibidetseq. 

« — - distinction of such rights 
having regarf to the . 
period of enJoTinent 461 si $eq. 

* dlatinctioaof such rights 
as vested or amthi- 
gent • . .4I9eifse^ 

Jus IK REM— IK PERSONAM, 

meaning of the distinction 1 76 
origin of the terms ex- 
plained . , , ,185 

— — meaning of the idirtae ta 

rem , . , »■' Sgl.-.. 

Jus IK RE, the phmm am- 
biguous .... 183 
Jus IK BE awbkA . . 461,418 

Jus MORIBU 8 etlKSTITlJTUM, 

JUS FRUDEKTIBUS CWM- 
POSITUM, . . 2S8/274 

Jus KATURALE, Ulpian’ft mis- 
taken notion of - 78, 288 

douM© meaning of, . 288 

Jus PiaE»ONARUM BT RERUM, 
the principle of the sdeii- 
' tide arrangement of the 
Roman law , IM 
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I US PERSON AitUM KT RBRUM 
wrongly translated by 
Blackstone . . 172 

a main division in a scien- 
tific system of jurispru- 
dence .... 345 
J{'s FKJXOmS ET HYPOTHEC.*: 
considered as a species of 
jura in re aliend . . 415 

J us PE.ETORIUM, wiiat it con- 
sisted of . . , . 296 

origin of. , . . . 297 

formed by the edict of 

the praetors . . , 302 

was a part of the jus 

honorarium . . . ibid, 

the materials of which it 

was composed , , . 303 

changes under Hadrian . 305 

compared with English 

equity . , . . 310 

Jus Publicum et Priva- 
tum . . 195,366 ef 

Jus REALE et PERSONALE» 
the tenns sometimes used 
instead of jus in rem — in 
personam . . , 184 

objections attaching to 

tliese tenns . , , ibid. 

Jus KECBi*i’UM may be fash- 
ioned on foreign positive 
law or international mo- 
rality, 71 264 

Just, notes on meaning and 
derivation of the word, 
n. . . . 108,118,198 

Justice is a disinterested in- 
clination to duty gene- 
rated by the sanction of 
the law by way of asso- 
ciation . . . . 220 

Justinian, matter of his Code 

and Pandects . . . 306 

— enormous fault in these, 

considered as a code 316 et seg, 

— intention of his compila- 

tions to be a perpetual 
code . . . . 322 


— the term servitus limited by 


him to real servitudes 

V 

401 

TT'AKT, his confusion upon 


x\. the term * right,* n. 

. 

118 

King can do no wrong, 

the 


phrase explained . 

; ' ... 

110 

Kramer, Herr von, Ms 

in- 


fiuence in framing 

the 


Prussian Code 
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" PAGE 

AW, positive, is the matter 
of jurisprudence . . 5 

— definition of, in the literal 

and proper sense of the 
word .... ibid. 

— as set by God to man . ibid. 

— as set by men to men . ibid. 

— Divine, meaning of the 

term. (See Divme Law.') ibid, 

— as set by political superiors 

or otherwise . . . ibid. 

— objects metaphorically 


termed laws . . 6 

— laws observed by lower 

animals . . . 6,77 

— laws of vegetation , . 6 

— laws of motion . , .6, 77 


— proper with improper laws 

divided into four kinds: 
Divine law, positive law, 
positive morality, and 
laws metaphorically so 
termed . . . . 6 

— imperative and proper, 

Cvssence of . . . 7, 8 

— marks of Divine Law . . 8 

— nature of index to Divine 

Law .... ibid. 

— why necessary to pursue 

enquiry as to the nature 
of that index , . ibid. 

— marks of law’s consisting of 

positive moral rules 10 

— marks of laws, metaphori- 

cally so called . , . ibid, 

— character of laws positive . ibid. 

— every, is a command . - 11 

— distinguished from par- 

ticular command . 13-15 

— proceeds from superiors 

and binds inferiors , , 16 

— declaratory and permissive 

laws . . . 17, 20 

— imperfect laws . . 18, 20, 81 

— customary laws are im- 

perative . . 19, 20, 264, 268 

— natural and positive laws 

of some modern jurists 
coiTespond to gentium 
and civile of classical ju- 
rists .... 51 

— nature of laws which are 

analogous to laws pro- 
per ..... 59 

— * good ’ or ‘ bad,* meaning of 

the terms as applied to a 
human law ... 61 

— set by general opinion, not 
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law proper. (See Opnmn^ 

BfnmIHp) . . 65 

Law of tliis kinti mdodes what 
5s called mttrmitmna! law ihid, 

— metaphorical or %a- 

rative . . . .76 

— declaratory, laws repeal- 

ing laws, and laws of ini- 
perfect obli^^ation oue:ht 
to he classed with meta- 


phorical laws . . .81 

— Jndiclary, proceeds from 

the sovereitj:!! ... 09 

— constitati<jnai, nature of . 107 

— Hobbes’ dictum that law 

cannot be unjusL n. .108 

— * right/ the term as sigr 

nifviug ‘law’ explained, 

“ 118 

— positive, essential difference 

of . . . . . M8 

— Roman, value of the study 

of, 153 

— ignorance of, not a ground 

of excuse . . 238 ei seq. 

— • implied in term right . .160 

— *of property’ and *of con- 

tract/ the terms am- 
biguous , . . .184 

— €S past facto . . .241 

— sometimes sanctioned by 

nullities .... 252 

— sources of . . . . 254 

— written and «n written 255 ct scq, 
■— made directly by sovereign, 

examplesof , . . 256 

— not made directly by sove- 

reign, examples of . 260 

— autonomic l#W8 . . .261 


— made directly and ob- 

liquely .... 266 
-judge-made, objection to 

the term .... 267 

— customary, has Its source in 

the judge or legislator, 
like other law . . 268 ei seq. 

— Roman, as developed fmm 

thftjmgmtum . , 277 

— nature of the distinction 

oetween Jus gentinm and 
jm civile .... 283 

— natural and positive . , 289 

- and equity, supposition that 

the distinction is neces- 
saiy .... 810 
“Statute and judiciary, the , 
differences considered $14 etseg, 

— order of its generation 32 1 


M® 

■ PlQl, 

La’w of Persons and Law of 

Things . . , 345' 

— uses of the distinction , . 319 

— public and private 366 ei sef., 466 
of political conditions, 

place of . - . . Bi i 

— substiintive and adjective . 374 

— of Things, main divisions 

of . ■ . ■ . ■JIO', 

— imperative part of, the 

essential part . . . 377 

— of persons, subdivisions of . 469 
LAWTBB.H, opinions of, not % 

source of law. . . . . 261., 274 

— their induence over jadi 

■ clary kw . . . 824 

Lkoal , itnrcATmx should 
commence with the study 
of jurisprudence . . 156 

— system adt»pted in Prussia . 157" 
Lkgal rights distinguished 

from natural and moral 
rights .... 16§ 
LEa.E8, strictly speaking, is- , 
eluded only those laws 
passed by the p^pnim . 256 

— also extendeti to plebiscita , 257 
Legislation, connexion of the 

science of, with Jurispru- 
denc-e . . . 9, 152 

— tendency to confound posi- 

tive law with this sciemee 7$ 
LEGi»f.ATi'VE and Executive 

■ functions. . "95,97 

LEGi8t*AT<iE, dednition of the 

■ term by Hobbes . . . 14.1 

— intention of , 216,816 

LaoiSLATtiRit, incapacity oL 

to fasrform the detail of 
■ ■' legislation. ■ . . ■. - . ' 3119 

LeGITIMA Pt»BT1fO . , 312 

LisomiiAcnr Declaeatioh 

AcT(1S5S),a. . !9i 

L^;giti ME of French law . Sit 
Lewis (Sie 0. C.J, hia use <i 
the expression ‘v«t^ 
rights* . * , , 427: 

Lbx, the term always used to 

denote a particular statute 258. 
Liabilitt, grounds of exemp* 
tion Iron* , . 235 e* 

Libbbtt, civil, erroueoua defi- 
nition by Paley • • 74 

^ — true nature of . . Ill, 166 

Licence distinguished from 
1 servitude .... 398 
I Light, servitude not to ob-" 

? 'storact , . .897 
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UMiTBiB Monakchy. (See 
Mo^uxrchy) 

the term involves a con- 
tradiction ... 94 

Looke, his use of the term 

* sanction’ , . . S 

— his opinion on the ad- 

vancement of the science 
of ethics . . 39 

— division of laws given in- 

cidentally in his * Essay’ 71 
Lokbs, House of, as a Goui*t of 

Appeal . . , .99 

Luminibus officiatur, ser- 

VITOS HER . . . 397 

M aine (Sm h. s.), ms 

work on Ancient Law, n. . 312 
Mala in se and mala pro- 

hihita, distinction of, . 61 

■ the distinction tallies with 

that into juris gentium. 

&ml Jure civili , . . 291 


Malevolence, disinter- 
ested, imputed to human 
nature b}' Benthara, n. . 57 

admitted or assumed by 

Aristotle and Butler, n, • 67 

Malice 212 

Malthus, his theory of popu- 
lation .... 36 

Mansfield, Lord, his ten- 
dency to arbitrary 
notions of ‘ Equity ’ . 76 

— his statement that a carrier 

is an insurer . . . 236 

Martens, Von, his correct 
views as to the nature of 
international law . 61, 76 

— his definition of sovereignty 

defective . , . .91 

Master, rights of, over ser- 
vant, are rights in per- 
sonam .... 186 

— but rights of, to services 

are rights in rem . . ibid, 

— his liability for acts of his 

servants .... 247 
Mercantile Ck>DES, n . . . 855 

Mercantile Law, English 

and Scotch, n. . . 181 

Metaphor, meaning of the 

term .... 59 

Metaphorical Laws, nature 

of . . , . 88, 76 

often blended and con- 
founded with laws proper 78 
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Metaphorical La ws, error of 

Blackstone in this respect 80 

— — declaratory laws, laws 

repealing laws, and laws 
of imperfect obligation 
should be classed with . 8i 

Mickle-mote was both a 
legislature and a court of 
justice . . . .267 

< Might IS Eight’. . .117 

Mill (J. S.), his rationale of 

natural classification, w. . 59 

Mishap {casus) an excuse . 235 
Mistake, payment by, accord- 
ing to English law, gives 
rise to an immediate duty 
to refund . . .231 

—• this rule irrational . . 232 

Monarch. (See Sovereign) 

— strictly so called . . 92 

— limited . . . 93 

Monopoly a right in rem with- 
out a determinate sub- 
ject . . . , . 189 

Montesquieu, his use of the 

tei’m law ... 80 

— his dictum, that political 

power necessarily com pre- 
hends a number . . 88 

Mora 233 

Moral Instinct, or Moral 

Sense f hypothesis of . 8, 21 

— the supposition implies im- 

mediate consciousness of 
our duties . , 26, 44 

— its existence must be as- 

sumed if we reject the 
principle of utility . .44 

—■ meaning of the various 

equivalent expressions . ihia, 

— the hypothesis involves two 

assumptions . . .45 

— the hypothesis partly em- 

braced by Hume . . 47 

— Butler its ablest advocate . 48 

— compound hyptrthesis of ex- 

istence of moral sense to- 
gether with principle of 
utility .... 60 

— the compound hypothesis 

apparently adopted by 


Butler .... ibid. 
— the same is the foundation 
of the division of law by 
the classical jurists into 
jus gentium and civiky and 
by modern jurists into 
law natural and positive 53 
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Moral Rules, positive . 63, 64 j 

Moral Sa^’ctk^jt . . . 71 I 

— in intenuitkmal laiv . 85 | 

MoRALrTY. (See Pmitim 3/o“ | 

m/%) I 

— Eqnitv us meaning . . 295 1 

Mortgage in Engli.^h law, i 

dillerence hetween, and 
hyptdheca of the Roman 
kw. . . . 415 I 

Motive sbmiicl not be con- | 

foun«Ied with utility con- 
sidered m the test of 
conduct . . . .52 

— goodness and badness of 

m<.>ti%’'es .... 54 

— in what sense all motives 

are seltish, . . . 57 

— existence of benevolent and 

anti-social motives . ibki, ; 

— theory of utility not di- i 

reetly concerned with 1 

motives . . . . 58 ■ 

— implied in the term * right ^ 160 j 

— and in the term Mritentiond ibid, | 

— necessity for analysis of , 199 ; 

— * detemiining the %viil ’ , 203 

— when it coneura with inten- 

tion .... 205 

MiiHLENiJKCCH, his error in 
supposing that status is a 
capacity or faculty . 359 
Muray, bis 'description of cer- 
tain American State 
L^islatures . . . 329 


Ta ATiOK, ^ conquered. (See 
ix Fereprini) 

— meaning of term, w. . 95 

Haturb, law of . . 5 

— the phrase a source of con- 

fusion • . , . 6 

— not a source of positive law 276 

Natural or ph}’sical sanc- 
tions .... 30 

Natural i.aw ... 5 

distinction of natural 

and positive law . 51, 289 
XJlpian’s mistake in ex- 
tending the term, to in- 
stincts of animals . 78, 288 

— — naelmness of the distinc- 

tion betw^een natural and 
positive law . , 290 

disparate meanings at- 
tached to the temi , , 291 

Natobal Frocebube, ap 
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proached by Ikman Sys- 
tem . , . , * , . , . 298 

Natural Rights, meaning 

of the term . . 292, 364 

Negligence involved mth the 

term ‘ right ’ . . .1 6b 

— analysis of the term , 199, 208 

— ■ ‘ cnipfif* the term m applied 

to negligence examined . 211 

— an essential component part 

■ of injury , , , ... 2*24 

■— but is nofc'of itself injury 224, 225 
Non-imputation, grounds <»r 

causes of . . 235 ei uttip 

Notions pervading the science 

of kw, analysis of . 154-253 

Nullities as sanctirms , . 252 


ABEDIEhX'E, habitual (See 

lSovereij^ntp% causes of* , 124 
Objects of rights and duties, 
the tenn ‘ res ’ applied to 
acts and forbearances con- 
sidered as . . . 167 

— what meant by, in this con- 

text . ■ . , . 175 

Oblioatio may Iw combined 

with right in rein . .178 

— the term ambiguous . . 184 

— meaning of, in Roman Law 228 

— misundersf wd by authors of 

French Cock , . , ■ , S»36' 

Oblkmtion. . (Sw ■ 

Dufies) 

— Faley’s analysis of the tenn !2 

I — imperfect . , , , 18 

—legal and moral, distin- 
guished . . , . 6S: 

— is positi ve or ncga ti . 161 , 

— is raiative or alisolute . Bid* ^ 

— what is implied In the tenn 199 

— distinguished from ‘sanc- 

tion’^ . , , , 217 

— to will possible . . . 218' 

— but to dfflireor to stiffcr im- 

possible * . . ibid,^ 222' 

— how distinguished from 

physical restraint . 221 ei $eg , , 

— is sanctioned bv aiifl'ering . 223 

— the terms ‘Injury* and 

‘guilt* contradictory to 
the term * oldii^atloa ** . 227 

Obiagatione, divisions erf, be- 
long to general Jurispni- 
dmm . , 156 

— upon pewons generally 


1 

1 

i, 

1' 

j; 
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sh’led b}” author ‘offices* 
or ‘duties* , , .186 

Obligations upon detenni- 
nate persons styled ‘ obli- 
jXations ’ . . . , ilfid, 

— arising from the possession 

of res alienee . . , 232 

Occult Qualities, the scho- 

lastic notion of . , 855 

Occupancy, title by . . 430 

CEcmoMisTS (French), doc- 

t lines of, on govemment,«. 116 
Offences. (See Crimes) 
Oligarchy, a form of aristo- 
cracy .... 98 

Omission , . . 207, 224 

Ofee.e servorum . 400 

Opinion, law set by general 
(See Law^ Positive 
Morality) , 10, 65, et seq. 

— analogy between a law pro- 

per and a law set by 
general opinion . . 66 

— law set by opinion of a de- 

terminate body analogous 
to law proper ... 68 

— ofprivate lawyers, influence 

of ... . 261,274 

Origin or cause of political 

government , . .122 

Original Contract, false 
hypothesis of, as basis of 
government . 127 et seq. 

‘Outlaw has no rights,’ 

meaning of the phrase . 278 
Overt Acts, evidence of co?t- 

silium or compassing, n. 174, 215 
Ownership, preliminary de- 
finition of the term . 177 

— and servitusy the difference 

between . , . 178,385 

— limited, defined . . 401 et seq. 

— (or dominium proper) defined 412 


P ACT, fundamental, theory of 128 
X Pa LEY, his analysis of 

obligation ... 12 

- his views on Kevelation . 21 

— criticism of his ‘ Moral Philo- 
sophy * * , . * 40 

«— his ‘ solitary savage ’ . .45 

— his mistake as to the theory 

of utility . . ,56, 57 

— his definition of Civil Liberty 74 

- wavers between tiie two 

dissimilar meanings of 
* right,* , -ilO 
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Paley, his rules for the inter- 
pretation of contracts 216 and n 

— his statement of the diffi- 

culty arising from the 
competition of opposite 
analogies . . . 820 

Pandects, nature of materials 

from which composed , 306 

— arrangement of, purely un- 

scientific . r . ibid. 

— enonnous fault of, if (with 

Code) considered as a code 
in the modem sense 316 et seq. 
Parent, why liable for acts of 

his children . . . 248 

Parlia^ient (British) is a 
determinate body of the 
‘ generic ’ description . 68 

— holds its powers virtually in 

trust , . . . 97 

— the ancient, was the ulti- 

mate court of appeal . 98 - 

— Act of, is a law set by the 

sovereign body directly 
and immediately . . 256 

— is sovereign in India . 260 

— but not in Canada . . ibiiL 

Parliament (Scottish), the 

ancient, was a Court of 
ultimate appeal . . 99 

Parliamentary Elections 

Act (1868) . . . ibid. 

Particular Jurisprudence, 
distinguished from gene- 
ral 147 

Patent Eights are rights in 

rent . . . . . 188 

— are rights to forbearances 

merely .... ibid. 
Patria potestas, its large 

extent in Roman Law 248, 368 

was placed by Thibaut 

under * public law * . 368 

Pays de droit ecrit and 
pays de coutumes, mean- 
ing of the phrases . . 264 

Penal actions . . 251 

Pkregrini, difficulties arising 

from them position , 278 

— how those difficulties were 

overcome . - .279 

Permissive Laws . . 17 

Person, implied in the teiin 

‘ right * . . . . 160 

— in its proper meaning « 

homo .... 162 

— this meaning adopted by 

author . 168 
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Fjesusoh sometimes used to 

denote condltloa or tiutm ISo 

— distlngnislied from Hb lug’' 166 

— and from ‘fact ’ or ‘ event’ 175, 
Pee»o:nam, ngbtsm. (See Jm 

in personam') 

Persona EUM Jus, (See/as 
personarum et rerum) 

Persons, natural, and legal or 

dctitioas . . , 162, 172 

— fictitious or legal persons 

are of three kinds . . 164 

— distinguished from things , 166 

— and things distinguished 

from events . . .176 

■— may be considered as thincs 
where they are the sul>- 
ject of rigiits . . .188 

— under the age of twenty-five 

were, by the Roman sys- 
tem, presumed to be 
ignorant of law . . 240 

— corporate bodies are legal 

persons .... 404 

— Law of Persons, its sabdi vi- 

xens . . . 459 et seq. 

Persons ani> things, how 
distinguished from 
‘events* . , l73 

'of',. ■ V ■.^345 »fcf. 
.... the distinction identical 
with Benthanrs division 
into * general anil special 
codes’ .... 850 

— — uses of the distinction . 849 
the distinction not am- 

sistentiy followed by its 
authors .... 352 
PetitjoNvS of right 120 and note 
PHILOaoPHY OF positive 

LAW, an appropriate 
name for the subject of 
these lectures . . .148 

PHYsrcAL or natural sanctions 80 
Fhtsioal 0)m pulsion, dis- 
tinguished from ‘ sanc- 
tion * . , , . 221 

— — may affect the mind as 

well as the body . . 222 

not necessary to the in- 
fliction of suffering . 

— — as a ground of exemp- 

tion .... 248 
PiGNUS or flei>ge a jm# in re 
aiiend according to the 
Roman law . . .413 

Plebiscititm . , . 256 

Political government. (See 


i*OS 

Comrnmeut^ 

Boeiety^ Savtreignty) 
pGijETieAL and private eondi- 
, tions,- difficulty in dlstin- 
■ . -guishing .. , . , * . ... » 

Political econosiy, illustra- 
tion from, to encourage a 
hope of the advancifmcmfc 
; of ethics . 

Political liberty, true 
meaning of ■. . 

—.impiieii in the word * right ’ 

■ — — the absence of legal re- 
straint ■ . ■' , 

Political society, Indepin- 

■ dent. (See Independmt 
Foliiical Sockty) ■ 

— — , the test of num’bers not 

an essential property of 

■ subordinate ... ' , ** .. 

origin 03“ causes of, 

-absolute end of, differ- 
ently conceived 

— — habitation of a determi- 

nate frrritory not an 
»entiai property of, n, . 
Political suBonibiNATEa, 

■■ ■ , »overe.lgn power, ex.er- 
. cised, through . 

Politics, imprianc© of apply- 
ing principle of utility to 
Pollicitation, when the term 
, is used . 

Fopular^ Feejudices extir- 
pated by education, 
Fofulah Gov krn m ent, mean- 
, ,ingof the term., 

— comparative merits of |M^pu- 

lar and mouarchicil 
goveunment, in^ a ■ well ■ 
. inatrueted community, a. 

— in a coinmunily ill-instruc- 

ted, the mfy means of 
impr^wement, a. 
Population, Malthus* theory 

■ 'Of ■ ..■■■ ■■■ . ", .■ ^ ^ 

PopULUs, legislative power of 

Roman, .... 
Porta i.ia, his statement as to 
the najcHstry imiwrfeo- 
tlott %£ » asle 

— Ms share in amstructlog 

■ ■ the French cisfe 
Positive ' Lntkrnational 

(a rnmonly 
oslled iniermtimai Imm) 
is a branch of the aclence 
, €l positive morality 
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PAGE 

of their remote purpose 
are absolute duties . . 196 

Relative duties, difference 

between and absolute duties 197 
Relative rights, the term 

ambiguous . . . 184 

Hem, right in, (See Ju$ in 
rem') 

Remorse, is it an innate feel- 
■ ing? . . . . 45 

Repealing laws ... 81 

Representation, theory of, 

of people in Parliament . 96 

delegation of authority may 
be absolute or subject to 
a trust .... ibid, 

— in this country, it is subject 

to a trust ... 97 

— the performance of the trust 

can only be enforced 
morally . . . , ibid. 

Republic, meaning of . ,94 

Reputation, love of, as a mo- 
tive . . . .55 

— right to, is a right in rem . 189 

Rescrii^ta . . . 259,263 

Ee.s, meaning of the word . 167 

Res DiviNiJURis . . . 405 

Resmancipi . . . . 171 

Res public.®, privatjE, com- 
munes . . . . 403 

Resemblance, the term de- 
fined . . . . 58 

Responsa prudentium, sup- 
posed source of their au- 
thority in the lawyers 
who emitted them . . 274 

— their source as law really 

in the judge who gave 
effect to them . . . iMd. 

— whether the prudenim who 

emitted the responses had 
ever any authority com- 
mitted to them . . 275 

Reus, meaning of . . . 228 

Revealed. (See Divine Law) 
Rewards, as motives of obe- 
dience . . . .13 

Right, divine right of sove- 
reign government against 
ii^ subjects . . .118 

— ambiguities of the word, n. ibid, 

— ideas implied in the term 

* right * considered 160 et seq. 

— certain definitions of the 

term, examined , . 193 

cannot, properly speaking, 
be future . . . 405 
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Right of possession . . 441 

Rights m rem, (See Jm tn 
rem) 

— in perso7mm. (See i/ms m 

personam) 

— created by treaty are not 

legal rights . . . 160 

— of Persons and Things . 172 

— arising out of a contract 178, 181 

— of action . . 179 

— founded on an injury . , ibid. 

— ‘ absolute’ and ‘ relative,’ 

the terms ambiguous . 184 

— natural or inborn . 292, 364 

— and duties divided into ‘ pri- 

mary ’ and ‘ sanctioning ’ 
or * secondary ’ . . 374 

— division of primary rights 

into rights ‘ in rem ’ and 
‘ in personam ’ , ,379 

— appurtenant and in gross 

396, 398 

— limited by regard to succes- 

sive enjoyment , 401, ei seq, 

— vested and contingent 419, et seq. 

— and duties, sanctioning, how 

classified .... 453 
RoaLAN Commonwealth, 

legislative power under . 256 
Roman Law, advantage of the 

study of, , . . . 153 

Roman Emperors were them- 
selves judges in the last 
resort .... 259 
R(»man Lawyers, true merits 

of their writings . . 75 

— — meaning attached by 
them to the word ‘ person’ 162 

the term ‘ thing ’ extend- 
ed by them to acts and 
forbearances .. . . 167 

slaves sometimes styled 


♦things’ them . , 168 

their division of things 

into ♦ corporeal ’ and ♦ in- 
corporeal ’ . . .169 

— consistency of their writings 

an argument for a code 
being practicable . . 340 

— did not limit the term status 

to the tria capita . . 361 

— errors of their system of 

division of the corpus 
juris .... 363 

— the distinction between ♦ ser~ 

vitus ’ and ♦ dominhm ’ 
not laid down by them . 400 
Romilly. Sir Samuel his 
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remarks ii| m Interpreta- 
■■ 'tkm. •■■■ » ■■ ■ S2§ 

Romilly, Sir Sampbl his ob- 
jections to judicial legisla- 
tiju .... S-i3 
Rosshirt, bis analysis of 

cul^m, or g'ttilt . . 228 

Rulks of fracticb of the 
English Courts are not 
written law in the juri- 
dical sense . . .261 


QALK of an immoveable in 
O French law is .a convey- 
ance as well as a contract 181 
SANCTn*:«, meaning of . 8, T*, 13 i 

— religions, moral and legal 70, 71 i 

— distinguisiied from ‘ >bliga- 

. titm *■; ■' ■ , ... 2,17 

— its direct effect is to compel 

to right . . . .218 

■— its rem«»te effect to inspire a ’ 
disinterested love of jus- 
tice ..... 219 

— how distinguished from 

physical ct>m|>uIsion . 221 

— two classes of sanctions, 

‘civil or private’ and 

* crim i nal or public 249 

— in a civil injury the sanction 

i8enf«»rct*d at the instance 
of the injured fierjam or 
his representative . . ibid, i 

— in a rrimbial injury the 

sani'tion Is enforced by 
the Htate .... 250 

— varioua meanings and ety- 

mology of the word . 253 
BAmrtumimi munTB as dis- 
tinguished from primartf 
npAts, a main division of 
rights .... 875 
SAViaNY, his account of legal 

education in Pmsma , 157 

— his deascripticm of law as 

composed of two elements 
which he names the \ 

* political ” and the * tech- 
nical ’ element . , 326 

— his treatise on the call for a 

code in Oemiany . . 3S4 

his objections to codifica- 
tion examined . . 339 

' — his controversy irith Thi-^ 

haut on the subjeci (note i 

by. Mrs. 4*^4^) • 

• SomxLDarEis, meaning of 228 


SE¥ 

. : ■•'.Plfli 

ScxiTLAKB has a well defined 

system of crlminnl law, u. 196 
Sconiaa Parliament, the 
ancient, was a court of 
ultimate apj»al . . 99 

Security, classed by Black- 
stone with ‘absolute 
rights* .... 36.5 
SKI 4 FLHH SYSTEM, the theory of 

motives .so culled . ’ V' 56 
SsLF-KEOARDi.vc duties, on® 

kind iff absidute duties 194 
SH5?ATUH-c*iNaiji/r A,la ws mad© 
by ttie R<iiiiun Ein|»i?ror» 
were ptiblishiiN:! as 6Vv«u£«s- 


(hmu/itr , ■ „ . ■ . . ,■ 258 

Servant.- -..(See AliiJ,ter) 
S.K«VlTUi>K. AVw/«f) ■ . 

— styled by Fioman kwyere 

jmiu-retftmm ' # , 300 

— the order in whiidi ser-vitiidai. ' 

are considered , , . 391 

every servitude is a yV» m 
rem . , , , 392' 

— dist ingui^hed , fro'rn I jvenee 303 

— the distinction of real servi- 

, turles into ‘.urban V.aiid . 

■ ■ ‘ rustic ’ . . 397 

— absadute duties are not aer- . 

vitudes . , . 399 

— the so-calied persi.»na.l .servi- 

, , ibid, 

4. rntm/ruetm . ♦ . . ibid, 

2, u»m . , . , 

8. hubiiatm . . , ibid. 

■ mrmtmm . ,, i5l<i 

. See VITUS. 

— diffenmee betwt^n ‘owner- 

ship * and * wroflfi#* , 178 
— - is « right in nm . . iUd, 

— distinguished from 

mmium .... S8S 

— the distinction l>etw«sn *mr* 

mtm* ami not 
laid down by the Eoman 
lawyers . . . .400 

— the meaning of the tonn, as 

used by them . , * 401 

— limited to * wal senrftndeis* 

hy diiatiniaa , * . tW, 

— his method followed by the 

French Ckxle . . . Md, 

*— what is futm^mrrntm . , 405 

— considered as a speaes of 

Jm in re ffiirnd , , 418 

Severus, Alexanbke, dat« 
the wnduslon of the 
mdm Ckasicai J urf^fts 288 
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OlC UfERE TUO' UT. AldEJSIUM 

NON LJEDA8 . . . 389 

Sidney ast^rts that sove- 
reiji^n power ia incapable 
of legal limitation . .113 

Skill, want of, why a ground 

of liability . . . 247 

Slave, according to Roman 

law, was a jiermn 162, 168, 188 

— what was meant by his 

being called a thing or 
chattel . . ,168, 187 

Society, in<iependent political. 

(See Imlt'pendent FUiticai 
Society) 

— natural .... 87 

— puliiical, origin of . 91, 122 

SuLi>iK.Rs, under Roman sys- 
tem wtTe presumed to be 
ig!U)iant of law . . 240 

Sou RCK» < » K LAW, meanings of 

tlie phrase . . 254 et ne.q. 

SoVKKKiGN. (See Government, 
Suvereignty) 

— various meanings of the 

term, « 94 

— powers, delegation of . .95 

— half-sovereign states, nature 

of , . . . .100 

— power incapable of legal 

limitation . , . 105 

— attempts of sovereigns to 

oblige themselves or their 
8Ucce8>ora . . . ibid. 

— * unconstitutional,’ the term 

as applied to the conduct 
of a 8i>vereign . . . 107 

by English law the king is 
not, although an acci- 
* dent of the British consti- 
tution, he is in fact free 
from legal obligation 

110, 329, n. 

•— government cannot have 
legal rights against its 
t>wn subjects . . .116 

— but may have divine and 

moral rights , . 118, 139 

— foreign, may sue in their 

aoverejigii capucuy m uie 
English Courts of law and 
equity, n. , , . 122 

— governments, division of, 

into governments de Jure 
and governments de facto 141 

— legal duties flow from the 

command of the . .198 

— laws made directly by the 


BTA.' , 

sovereign, examples of 

256 etseq. 

Sovereign, ia%vs not made 
directly by the sovereign, 
examples of . . 260 

— status of , . . 367, 464 

Sovereignty. (See Govern- 
ment^ Sove?'eigti) , . 11 

— implies an independent poli- 

tical society . . .82 

— distinguishing marks of, 

1. a habit of obedience to 

a common determinate 
superior . , . , ibid, 

2. independence on the 

part of the monarch or 

■ sovendgn number . . ibid 

— an<i subjection, their relation ibid, 
— the two distinguishing marks 

must be united to consti- 
tute, . . . . 83 

— the habit of obedience illus- 

trated by the state of 
France in 1815 and in 
1871 .... 83 

— to constitute, there must be 

a habit of obedience by 
the generality to one and 
the same determinate per- 


son or body ... 84 

— definition of, by Bentham . 90 

— by Hobbes .... ibid. 
— • by Grotius .... ibid. 

— by von Martens ... 91 

— various forms of . .92 et seq 

Special Constitutions were 

laws made by the -Roman 
Emperors regarding per- 
sons or cases . . . 259 

Species and genus . . .170 

Specific performance of con- 
tract .... 171 
Spes SuccEssioNis . . 411,420 

State, meaning of, n. . , 94 

— concession by . 406, 428 

— as a proprietor . 403 

— ultimus h(Bres . . 411 

Status, right to, jus m rem . 189 


— action affecting status un- 

congenial to English law 

191, and noU 

— the notion of, is tbs basis of 

the distinction between 
the Law of Persons and 
the Law of Things 345 et seq. 

— what constitutes . . 347 

— the rights, &c., constituting 

status bear certain marks 348 
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t the condition reskles in | 

an iiullvitkial as a 
member of a class . Ji48 

2. the rij^hts which con- 

stitute sMm .specially 
regard persons of that 
class . . * . ih‘(l 

3. the class must be of 

such a nature that it 
cannot include all 
persons . ♦ . 

4. the rights, Ssc.^ mast be 
such as to hi* a con- 
spicuous character to 

the individual . . 349 

Status, ermaeoas definitions of 


SM, 356, S5S, 359 

— distinct from eapui . . 361 

— cla-ssification and subdivi- 

sions -of, ,* . ' -■ . . 460 

Statutk law, principles of 

construction ♦ . .316 

— - advantages and disadvan- 
tages of statute and J udi- 
ciary law, so far as re- 
lates to form . , 332 et seg. 

StEFHE2?*8 Indiak Etiuejjce 
Act cited to describe 
the three classes of pre- 
sumptions, ^ , 242 

— as an example of codifica- 

tion, n, . . . . 334 

SuLUCiDil serpHm . . 394 

Strauckeh. (See Fere^rmiS 

— amenable to the law of the 

coutitry in irhich they re- 
side ..... 143 

— property of, Ia%v mtiy be 

executed agaiust , . 144 

— under Homan law had no 

rights ... * 273 

SuAEEx (the ablest of the 
authors of the Frussian 
Oxie) overruled by Von 
Eramer in the twange- 
■ ment m to contmets ■" ^ . '336 
SUBJECTion— the relation of 

soverdmty and . , B2 

Subjects when justified in re- 
sisting ^tablkhed govern- 
ment . . 29 

SUBdBniNATB, supreme and, 
division of polltiejd 
lowers into . . ,100 

legislatures, laws made by 
SUBSTAsmVE AKU ApjEO- 
TivB Law, explaimtloii 
of the terms . . 300, 374 j 


THI 
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SUBSTAJJTIVB ANdAoJECTIVE 

■ Law, objections to the 

. terms . . . 374, 875 

Suf^TiTirnoN of heirs . , 410 

SuC'CEsaiosJ to Boveragiity. 

| : (See (xiwenmeHf) 

I — jmr.anwersiitikm^ et rd sm-' 

■i ■ . . . 448, 451 

i ' St?€CBssiVK ownership , 406 et mg, 
I .. Suien>E, reason of duty to al> 

I -stain from . * . ,195 

i ' SuLiTCius, Strmm^ the friend 
j ^ ■ of Cicero, and tlnnl of the 
i claasical Jurists . , 286 

I SrpEEiORiTT, here slgjiifies 
I ■ ‘might-* . '■ 16 

SuPEMFtetE.^ species of jus 
r -" mreaiiems . . 4(1 1, 414 

j SuFEHioK, involved in the 

■■ notion of command , . 8, 17 

SuFEEioiuTT, the term ana- 
. lyssed , ■ , , ■ , : , . IS 

SoFR'EJiiK, and subordinate, di- 
.. vision of political powers 
.. into-,-' - .- . . . , . ' 99 

SUFREME FE0KE.\L GoVERN- 

, M'EKT.. ■ . - . ■ , ' 192 

SuFBE 2 ktE Goveuemest (See 

■ ikwernment, ' Si>mrm§m^^ 
Stmrei0miff) 

Swiss Coe raiEiiATioN , , 19| 

■ Stmfatiiv, theory m to . 56 


fPANGlBLE and mtowi/iS/e, 

I JL -■ the use of !ha<se terms In 
the philostjphy of the 
Epicureans and t he Slolc-s 1 III 
'Temkuitv. (See Mmkwm) 
Tenure, the term explHliictt . 416 
Tebhoe m -a groumi of ox- 
. .emptioa . . . 248 '-' 

Testamentary power, kgis* 

Jafciaa of Fr»tors regia rf- 
^ . .ing . . . . 31-f , 

Testators, what is meant by 

intenldoii of . . **. 216 

TH,®oFmL08 tmnalites Ju$ 
permmi£rmm*^n T»r wistwr- 
mnmp Iff/ 
Theory and practice, Ima^ 

gln^ opposition of 27, 28 
Thibaot, his work on the 
interpfetation of the Io- 
nian law . * , , 819 

— his definition %£ staims . SW 

— pairm p&te$ia$ and 
fefela mndei poble law . 86t 
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Tmm& implied in the term 

« right ^ ... 160 

— Proper meaning of 166 

— other nieaiiings of the 

term . . . 167 et seq. 

rsiiNGS, division of things 
into * corporeal ’ and * in- 
corporeal ’ . , .167 

— slaves sometimes styled 

‘things’ . . . ^ . 168 

— moveable and immoveable . 169 

— specifically and genericaliy 

determined . . . ibid. 

— fungible and not fungible . 170 

— mancipi and nec maneipi . 17 1 

— Law of, as distinguished 

from Law of Persons 345 et seq. 
Titles, the subject introduced 428 

— considered generally . .431 

— functions of. . . . 483 

— Bentham’s criticism of the 

term . . . , 434 

— extended meaning . 435 

— simple and complex . . 436 

— essential and accidental 

facts of . . . . 437 

— various classifications of . 441 
— gentium and civili , ibid. 

— original and derivative . 442 

— by descent and purchase . ibid, 
Teeaty, rights created by, 

not legm rights . " . 160 

Trespass, nature of right 

arising out of . . . 177 

Trusts, subject of Equity j uris- 

Ulction . . . .313 

— belong to all systems . . ibid. 

Tutbla, considered by Thibaut 

under Public Law , . 368 

Tyrannicide, the result of 

misguid^ benevolence . 55 


U LPIAN, his attempt to de- 
fine jurisprudence . . 75 

— hmjusnaturak , , 79^288 

— was the last of the ‘classi- 
cal ’ jurists , . . 286 

Unconstitutional, the epithet 
as applied to the conduct 
of a sovereign . . 107 

— does not imply ‘ illegal ’ . ibid. 

Unilateral, when the term 

is used . . 136 

United States of America, 

form of government . 103 
Univebsitates auRis . 357, 447 


Unitbrsitates reeum . 171 
Unjust, analysis of the tei-m, 

71 108 

Unwritten Law. (See 
Written La^v^ 

UsuFRucTus . . 399, 401, 410 

Usus .... 399, 401 

Utilis, derivation of the word, 

n 304 

Utility, hypothesis of, as the 
index to the unrevealed 
Divine commands, refeived 
to in prelim in aiy analysis 8 

— brief summary of the theory 22 

— infers Divine commands 

from general .tendency of 
human actions . . 23 

— first objection to the theory, 

a dangerous guide . . 25 

— first answer to this objection 26 

— second answer . . . ibid. 

— the hypothesis admits the 

plaj" of moral sentiments 
as the immediate motives 
of action .... 28 

— but in anomalous cases our 

conduct must be guided 
immediately by the prin- 
ciple of utility through 
calculation of the specific 
consequences of the act 
contemplated ... 29 

— importance of applying the 

principle of, to political 
questions ... 30 

— second objection, difficulty 

of mastering the princi- 
ples of the theory so as to 
ascertaii' the Divine com- 
mands .... 3? 

— how the difficulty is solved 

or extenuated . . 33 ei seq. 

— the suggested inconveni- 

ence applies to all the 
arts and sciences . . 33 

-r- but, it must be admitted, 
applies in a peculiar de- 
gree to the science of 
ethics ... 34 

— this evil, it is to be hoped, 

will gradually be re- 
moved by the operation of 
two agencies; 1st, the 
diffusion of the leading 
principles of the science 
among the masses; and 
2ndiy, the advancement 
of the science itself by 
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the work of numerous 
impartial enquirers S5 et seq* 
CJtility, the second of these 
agencies itself promoted 
by the operation of the first 39 
- the imperfection of utility 
as an index no proof that 
it is not the index . . 43 

— - the argument similar to 

that of Butler^s * Analogy ’ ibid* 

— misconceptions regarding 

the theory . . 52 seq, 

— theory of utility has no 

necessary connection with 
any hypothesis concerning 
the natui'e or origin of 
motives . . . . 57 

■yESTED, meaning of the 
V word^ as applied to rights 

m\ 426, 427 

— meaning of, as applied to a 

remainder in English Law 425 
Volition, a wish antecedent 

to an, act . . . . 200 

— strictly applies only to 

those wishes wdiich are 
immediately accomplished 
in a bodily movement . 202 

Voluntary and contentious 

jurisdiction . . 877 

ARD, rights of guardian 
over, are rights in per- 
sonant . . . . 136 

hut rights of guardian to 
custDdy of, are rights in 
tern . , . ibad. 
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Will implied in the term 

‘right’ .... 160 

— why necessary to analyze 

the term .... 199 

— what is really meant by it 200 

— dominion of, restricted to 

certain bodily organs . 201 

— differs from motive . . 202 

— and from intention . . 204 

— an obligation to will not 

impossible . . .213 

— supposed conflict of, with 

desire . . .219 

WlTTENAOEMOTE, WHS both a 

legislature and a court of 
justice . . . 267 

Wish. (See Act, Will) 

Women under the Roman 
system presumed to be 
ignorant of law . . 240 

Written and unwritten 

LAW . . . 264 ei seq. 

the juridical meaning of 

the terms, or meaning as 
understood by modern 
Civilians .... 255 

also called ‘ promulgated ’ 

and ‘ unpromulgated ’ law 262 

this meaning adopted by 

Hale and Blackstone . 264 
the grammatical mean- 
ing of the terms, or mean- 
ing as understood by the 
Roman lav/j’^ers , . 263 

— — - use of the terms by Gian- 

vzlle, n. . . ’ . .265 

Wrong. (See Injury) 

Wrongs, public and private 

196, 249 et seq,, 37C 
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